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HIGH  COURT  OF  BOMBAY. 


Original  Suit  No.  228  of  1864;  Jgpea!  No,  19. 

Na'oroji  Bera'mji  Defendant  and  Appellant. 

Henry  Rogers  and  others, 
trading  in  Bombay  and 

Puna  as  Rogers  and  Go.Plaintiffs  and  Respondents. 

Agreement  for  renewal  of  lease — Specific  performance — Pdrsis—-Jus 
mariti — Mortgage —Immoveable  property  in  Bombay — Lex  Loci — Intro- 
duction of  English  law  into  India— Royal  Charters  and  Letters  Patent- 
Portuguese — Treaty  of  1661 — Aungier's  Convention— Feudal  tenures — 
Manor  of  Mazagon — Emphyteusis— Conveyancing  and  tenures  in  Bombay 
—Act  IX.  of 1842-  Act  VI.  o/1851  (Foras  Lands)— Act  IX.  o/1837. 

Immoveable  property  situated  in  the  Island  of  Bombay  conveyed  in 
1859  to  N.  and  his  wife  (Parsis),  their  heirs,  executors,  administrators,  and 
assigns,  was  subsequently  mortgaged  by  N.  and  his  wife,  but  the  mort- 
gagee did  not  enter  into  possession.  Afterwards,  in  1861,  N.  alone  entered 
into  an  agreement  with  the  plaintiffs  to  give  them  a  lease  of  that  pro- 
perty for  five  years,  the  plaintiffs  being  willing  to  accept  that  lease  with 
such  title  as  N.  could  confer : — Held  that,  notwithstanding  the  non- 
concurrence  of  the  mortgagee  and  of  N.'s  wife,  N.  must  specifically  per- 
form his  agreement. 

Held  also  that  it  was  unnecessary,  under  such  circumstances,  to  consider 
whether  the  estate  of  N.  and  his  wife  in  the  property  w'ere  chattel  real, 
or  real  estate :  for,  if  it  were  chattel  real,  N.,  by  his  marital  right,  according 
to  English  Law  (which  in  this  case  applied),  might  dispose,  either  wholly 
or  in  part,  of  her  interest ;  and  if  the  property  were  realty,  the  lease  by  N. 
would  at  all  events  bind  her  for  the  term  of  five  years,  if  N.  should  so 
long  live. 

Assuming  the  property  to  be  realty,  Semble  that  on  N.'s  death  before 
the  expiration  of  the  term  of  five  years,  the  lease  would,  as  against  the 
wife  surviving,  be  voidable  only,  and  not  void, 
iv. — 1  oc 


1867. 
August  I. 
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 1867^   The  non-concurrence  of  the  mortgagee  eould  not  prevent  the  right  of 

Naoroji  the  plaintiffs  to  a  specific  performance  by  N.  of  the  agreement,  because 
Beha  mji    ^  should  either  himself  redeem  the  mortgage,  or  i>ermit  the  plaintiffs  to 

Rogers.    <1°  8°- 

The  proposition,  laid  down  by  the  Judge  of  the  Division  Court,  that  all 
immoveable  property  in  Bombay  teas  of  the  nature  of  chattel  real,  and  that 
there  was  not  any  property  of  the  nature  of  freehold  of  inheritance  in 
that  island,  disapproved  of  and  denied,  as  being  irreconcilable  with  Royal 
Charters,  Acts  of  Parliament  and  of  the  legislative  Council  of  India,  de- 
cisions of  the  Courts  both  in  India  aud  England,  and  the  tenures  of  land 
and  practice  of  conveyancers  in  Bombay. 

The  tenure  of  land  iu  Bombay  under  the  Portuguese  was  of  a  feudal 
character. 

Creation  and  tenure  of  the  ancient  Manor  of  Mazagon  described. 

Doctrine  that  the  fief  of  the  Middle  Ages  has  sprung  from  the  Roman 
tenure  in  emphyteusis,  mentioned. 

Ceremonies  of  enfeoffment  and  livery  of  seisin  in  Bombay. 

The  nature  and  results  of  Governor  Aungier's  Convention  stated  ; 
and  the  origin  of  "  pension  and  tax"  in  Bombay  traced. 

Treaty  of  the  23rd  of  June  1661  between  Charles  II.  and  the  King 
of  Portugal  considered. 

The  treaty  in  1664-65  by  Mr.  Humphrey  Cook  with  the  Viceroy  of  Goa 
was  entered  into  without  authorisation  by  the  Crown  of  England  or  the 
Crown  of  Portugal, — was  not  ratified  by  either, — was  expressly  repudiated 
by  the  former,  and  never  was  of  any  force. 

Doe  d.  de  Silveira  v.  Texeira,  2  Mor.  Dig.  250,  observed  upon. 
Lex  Loci  Report  of  the  Indian  Law  Commissioners,  and  the  introduc- 
tion of  English  law  into  India,  discussed. 

Distinction  taken,  with  reference  to  the  observations  of  Lord  Kingsdown 
as  to  Calcutta  in  the  Advocate  General  v.  Ranee  Vurnamoye  Dossee 
(9  Moo.  Ind.  App.  425,426),  between  Bombay,  which  was  held  by  the 
English  in  full  sovereignty,  and  Calcutta,  which  was  merely  held  by  them 
as  a  factory. 

Statement  of  the  circumstances  which  led  to  the  passing  of  Stat.  9  Geo. 
IV.,  c.  33  (Fergusson's  Act),  and  also  of  those  which  led  to  the  passing 
of  Act  IX.  of  183/  (relating  to  the  immoveable  property  of  Parsis). 

fFHIS  was  an  appeal  from  a  Decree  made  on  the  3rd  of 
■*■  November  1864  by  Mr.  Justice  Hore,  then  an  Acting 
Judge  of  the  High  Court  . 

The  suit  was  for  the  specific  performance  of  an  agreement 
for  the  renewal  of  a  lease  of  a  house  and  premises  within  the 
Fort  in  the  island  of  Bombay. 

The  plaint  stated  that  by  an  indenture  of  lease,  dated  4th 
October  1859,  made  between  Hirjibhai  Hormasji  Setnaof  the 
first  part,  the  defendant,  Naoroji  Beramji,  and  A'imaye,  his 
wife,  of  the  second  part,  and  the  plaintiff  Henry  Rogers  of 
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the  third  part,  the    remises  in  question  were  demised  to  1667. 


Henry  Rogers  from  the  1  st  of  May  1 859  for  a  term  of  five  years  berVm  ji 
thence  next  ensuing,  subject  to  certain  rent  and  covenants ;  Rogers 
that  at  the  time  of  granting  that  lease  the  demised  property 
was  subject  to  a  mortgage  to  Hirjibhai  Hormasji  Sctna, 
and  that  ho  joined  as  mortgagee  in  the  lease  ;  that  Henry 
Rogers  entered  upon  the  demised  premises,  and  by  himself 
and  his  partners  continued  to  occupy  the  same.  The  plaint 
next  averred  an  agreement,  on  the  22nd  of  April  1861,  by  the 
defendant,  Naoroji  Beramji,  with  the  plaintiff"  Henry  Rogers, 
to  grant  to  him  a  renewed  lease  of  the  premises  for  a  further 
term  of  five  years,  from  the  expiration  of  the  lease  above 
mentioned,  at  the  same  rent  and  under  the  same  conditions. 
That  agreement  was  contained  in  the  following  correspond- 
ence. On  the  8th  of  March  1861  the  defendant  wrote  to 
Mr.  H.  Rogers  as  follows  : — 

"  With  reference  to  what  you  spoke  to  me  the  other  day, 
I  beg  to  inform  you  that  I  shall  be  greatly  delighted  to 
allow  you  to  occupy  the  house  as  a  tenant '  for  a  further 
period  after  the  expiration  of  the  term  specified  in  the  pre- 
sent lease,  under  the  very  same  conditions :  provided  you 
agree  to  do  so,  and  write  me  to  that  effect  as  soon  as  you 
conveniently  can." 

The  plaintiffs,  Rogers  and  Company,  replied  as  follows  :— 

"In  reply  to  your  note  of  this  day's  date  to  our  Mr. 
Rogers,  we  agree  to  renew  the  lease  of  the  house,  belonging 
to  you  and  at  present  in  our  occupation,  for  a  further  term 
of  five  years  on  the  expiration  of  the  present  lease  ;  and,  to 
prevent  any  further  misunderstanding,  we  would  be  glad  if 
you  confirm  the  terms  in  writing,  say  for  a  further  term  of  five 
years,  on  the  expiration  of  the  present  lease,  at  the  same  rent 
and  the  same  conditions  on  which  we  hold  the  house  by  the 
present  lease.  This  we  shall  be  glad  to  have  at  your  earliest 
convenience,  and  before  declining  a  house  that  we  now  have 
the  refusal  of." 

The  defendant,  by  letter  dated  22nd  April  1861,  addressed 
to  plaintiff  Henry  Rogers,  replied  as  follows  : — 
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_1867.          "With  reference  to  your.s  to  me  (luted  8th  March  1801, 

b«rV.mji  1  be°  to  state  tnat  *  a#rco  to  tne  terms  y°n  ProPost>  tor  tllc 
^  renewal  of  the  lease,  viz.,  for  a  further  term  of  five  years  on 

the  expiration  of  the  present  lease,  at  the  same  rate  of  rent 

and  under  the  same  conditions." 

The  plaint  also  stated  that  at  the  time  of  that  agreement 
the  firm  of  Rogers  and  Company  consisted  of  the  plaiutiflfs  ; 
and  that  they  were  willing  that  the  renewed  lease,  to  be 
granted  by  the  defendant,  should  bo  granted  either  to  the 
plaintiffs,  or  to  the  plaintiff  Henry  Rogers  alone. 

It  further  stated  that  they  had  lately  required  the  defend- 
ant to  perforin  his  contract,  and  that,  though  he  expressed 
his  willingness  himself  to  execute  a  renewed  lease,  he  had 
wrongfully  refused  or  neglected  to  procure  the  concurrence 
of  the  mortgagee,  and  of  the  defendant's  wife,  A'imaye  ;  that 
they,  the  plaintiffs,  did  not  know  the  precise  nature  of  her 
interest  in  the  premises,  but  contended  that  the  defendant 
ought  to  procure,  in  the  renewed  lease,  the  concurrence  of  the 
mortgagee  and  A'imaye  ;  and,  lastly,  stated  that  the  plaintiffs 
were  willing,  if  necessary,  to  redeem  the  mortgage. 

It  prayed  that  the  defendant  should  be  decreed  specifically 
to  perform  his  contract,  or,  if  unable  to  do  so,  to  pay  to  the 
plaintiffs,  or  to  the  plaintiff  Henry  Rogers  alone,  damages  to 
the  extent  of  Rs.  60,000  for  breach  of  contract. 

The  defendant,  in  his  written  statement,  did  not  deny 
that  he  had  entered  into  the  agreement ;  but  stated  that 
by  indenture  of  the  12th  of  February  1859,  in  consideration 
of  Rs.  23,075  and  reas  83,  then  paid  by  defendant  and  the 
said  A'imaye  to  the  grantors  in  that  indenture,  they  "  did 
grant,  bargain,  sell,  assign,  and  convey,  and  also,  by  virtue  of 
Act  IX.  of  1842  of  the  Legislative  Council  of  India,  release 
and  confirm  to  the  defendant  and  A'imaye  his  wife,  their  heirs, 
administrators,  executors,  and  assigns,  the  said  house  and 
premises,  to  have  and  to  hold  the  said  land,  messuage,  here- 
ditaments and  premises,  &c,  unto,  and  to  the  use  of,  the 
defendant  and  A'imaye  his  wife,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  ever."  That  deed  was  produced. 
The  grantors  were  Jiuji,  widow,  and  Dhanjibhai  Sorubji 
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Narelvala  and  Navajbai,  his  second  wife,  all  described  as  Parsi  _ 
inhabitants  of  Bombay.  It  commenced  the  recital  of  the 
title  as  in  Kharsedji  Jivaji  Ghandi,  also  a  Parsi  inhabitant  of 
Bombay,  who  died  on  the  19th  of  December  1834,  "seized 
and  possessed"  of  the  house  and  premises  in  question  and 
other  property.  He  left  surviving  him  a  widow,  A'vabai, 
one  son,  Manekji,  and  four  daughters, — the  said  Jaiji,  widow, 
Dinbai,  first  wife  of  the  said  DhanjibMi  Sorabji  Narelvala, 
the  said  Navajbai,  his  second  wife,  and  the  said  A'imaye,  the 
wife  of  the  defendant.  Manekji  died  on  the  1 7th  of  Novem- 
ber 1839,  intestate  and  without  issue.  Bhikaiji,  the  widow 
of  Manekji,  for  valuable  consideration,  released  all  her  claims 
against  the  estate  of  her  husband,  Manekji,  or  of  his  father 
the  testator,  to  A'vabai,  to  whom  administration  cam  testa- 
mcnto  annexo  of  the  goods,  chattels,  rights,  and  credits  of  the 
testator  was  granted,  on  the  24th  of  February  1835,  and  of 
his  son,  with  the  consent  of  Bhikaiji,  on  the  15th  of  January 
1845.  By  certain  other  recitals,  to  which  it  is  unnecessary 
further  to  refer,  it  appeared  that  A'vabai  died  on  the  21st 
of  April  1850,  leaving  her  daughters  Jaiji,  Navajbai,  and 
A'imaye  "  her  heirs  and  next  of  kin  surviving  her,"  and  admi- 
nistration  of  her  goods  and  effects  was,  on  the  20th  of  April 
1858,  granted  to  Jaiji,  and  administration  de  bonis  non  of 
the  goods  and  effects  of  the  testator,  Kharsedji  Jivaji  Ghandi, 
on  the  17th  of  January  1859.  Bhikaiji  and  her  second  hus- 
band, one  Jamsedji  Pcstanji  Pande,  granted  a  fresh  release 
to  Jaiji  of  any  claim  which  they  might  have  to  the  estates 
of  the  testator,  Kharsedji,  his  son  Manekji,  or  A'vabai. 
Subsequently  it  was  agreed  that  the  property  of  the  tes- 
tator should  be  divided  into  three  equal  parts,  amongst  Jaiji, 
widow,  Dhanjibhai  Sorabji,  and  Navajbai  his  wife,  and 
Naoroji  Beramji  (the  defendant),  and  A'imaye  his  wife  ;  and 
that  in  part  performance  of  that  agreement  the  house  and 
premises  should  be  sold  to  the  defendant  and  A'imaye  his  wife 
for  Rs.  50,000,  and  they  should  pay  to  Jaiji,  Dhanjibhai 
Sorabji,  and  Navajbai  Rs.  23,075-0-33,  being  the  difference 
between  the  price  of  the  house  and  the  one -third  share  of  the 
estate  of  the  testator,  to  winch  defendant  and  his  wife  were 
entitled,  under  the  recited  agreement.    To  carry  out  that 
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1887.  wile,  the  indenture  of  the  12th  of  February  1850  was  ex* 
Na'oroji        t  d 

Roger f  '^1C  wr'tten  statement  also  stated  that,  by  an  indenture  of 
the  1  kh  of  February  1 859, the  defendant  and  A'imayc  his  wife 
mortgaged  the  premises  in  question  to  Hirjibhai  Hormasji 
Setna,  his  heirs,  executors,  administrators,  and  assigns,  for 
Rs.  20,000,  repayable  on  the  1 1th  of  August  then  next 
ensuing,  with  interest  at  eight  per  cent,  per  annum,  payable 
monthly,  which  mortgage  contained  a  power  of  sale,  and 
other  usual  clauses,  and  a  proviso  that,  if  monthly  payments 
of  interest  were  regularly  made,  the  mortgagee  should  not 
compel  payment  of  the  principal  before  the  14th  of  February 
1862,  or  take  proceedings  to  obtain  possession  ;  that  the 
"  mortgage  money"  was  not  paid;  that  the  lease  of  the  1st 
of  May  1859  to  Henry  Rogers  expired  on  the  oOth  of  April 
180 f,  and  that  on  the  28th  of  April  1801-  the  mortgagee  had 
given  to  the  plaintiffs  notice  to  quit  at  the  expiration  of  the 
lease,  and  the  plaintiffs  having  refused  so  to  do,  the  mort- 
gagee, Hirjibhai  Hormasji  Setna,  had,  on  the  7th  of  June 
1861,  brought  in  the  High  Court  an  action  against  Henry 
Rogers,  to  recover  possession  of  the  house  and  premises. 

i 

The  written  statement  further  alleged  that  the  defendant 
had  no  authority  from  his  wife,  A'imayc,  or  the  mortgagee,  to 
agree  to  grant  a  renewal  of  the  lease  ;  and  that  they  both 
repudiated  any  agreement  oil  the  part  of  the  defendant  to 
renew  the  lease. 

The  defendant  submitted  that,  "  being  only  a  mortgagor, 
and  having  only  the  same  interest  as  A'imayc  his  wife  had 
in  the  said  house  and  premises,  and  having  no  power  or 
authority  to  contract  for  or  bind  cither  A'imaye  or  the 
mortgagee,  he  had,  at  the  most,  only  a  parcel  or  portion  of  an 
estate  at  sufferance ;  and  as  one  tenant  at  sufferance  cannot, 
as  against  a  mortgagee,  make  another  tenant  at  sufferance," 
he  ought  not  to  be  compelled  specifically  to  perform  an 
agreement  which,  if  performed,  would  be  inoperative  as 
against  A'imaye  and  the  mortgagee. 

The  issues  settled  by  Mr.  Justice  Hore  were  as  follows 
(1)  Whether  the  alleged  contract  in  the  plaint  mentioned  was 
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a  sufficient  agreement  to  satisfy  the  Statute  of  Frauds ;  (2) . 
Whether  the  defendant  was  or  is  bound  to  procure  the  con- 
currence of  the  mortgagee  or  A'imaye,  or  either  of  them,  in 
granting,  or  joining  in  granting,  a  renewal  of  the  lease ; 
(8)  Whether  the  allegations  contained  in  the  written  state- 
ment, so  far  as  the  same  are  relevant,  or  any  of  them,  are 
true ;  (4)  Whether  the  defendant,  at  or  before  the  institu. 
Hon  of  this  suit,  had  any,  and  if  any  what,  title  or  interest 
in  the  premises,  or  any  and  what  power  to  grant  a  lease 
thereof,  or  the  means  of  acquiring  such  title,  interest,  or 
power ;  (5)  Whether  the  defendant,  at  the  further  hearing 
and  final  disposal  of  this  suit,  hath  any,  and  what,  title  or 
interest  in  the  premises,  or  any,  and  what,  power  to  grant  a 
lease  thereof,  or  the  means  of  acquiring  such  title,  interest, 
or  power ;  (6)  Whether  the  mortgagee  and  defendant's 
wife,  A'imaye,  or  either  of  them,  had,  at  or  before  the  insti- 
tution of  this  suit,  any,  and  if  any  what,  title  or  interest  in 
the  premises;  (7)  Whether  the  mortgagee  and  defendant's 
said  wife  have,  or  either  of  them  has,  at  the  further  hearing 
and  final  disposal  of  this  suit,  any,  and  if  any  what,  title  or 
interest  in  the  premises ;  (8)  Whether  the  plaintiffs  have, 
by  their  conduct  or  laches,  disentitled  themselves  to  a  spe- 
cific performance  of  the  contract ;  (9)  Whether,  under  the 
circumstances  disclosed  by  tho  plaint  and  written  state- 
ment, or  cither  of  them,  so  far  as  the  same  are  relevant, 
the  plaintiffs  are  entitled  to  the  relief  prayed,  or  any  part 
thereof;  (10)  Whether  the  1th,  6th,  and  7th  issues  are,  or 
any  one  of  them  is,  material. 

It  was  proved  on  tho  trial  before  Mr.  Justice  Hore  that, 
in  April  or  March  1864,  the  plaintiffs  verbally  offered  to  re- 
deem the  mortgage,  but  the  mortgagee  declined ;  and  that, 
throughout  the  term  of  five  years  granted  by  the  lease  of 
1859,  the  ront  had  been  paid  by  the  plaintiffs  to  the  de- 
fendant, Naoroji. 

The  mortgagee,  in  his  evidence,  denied  all  knowledge  of 
the  agreement  for  renewal  entered  into  by  the  defendant. 
The  defendant's  wife  was  not  examined. 

The  conveyance  of  the  12th  of  February  1859  and  the 
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Na'oroji 
Bera'mji 
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Rogers. 


mortgage  of  Mth  February  1859  were  produced  at  the  trial, 
on  behalf  of  the  defendant  ;  and  the  execut  ion  of  those  docu- 
ments by  the  parties  thereto  was  admitted  on  behalf  of  the 
plaintiffs.  Improvements  were  said,  but  not  admitted,  to  have 
been  made  by  the  plaintiffs  in  the  premises,  with  the 
knowledge  of  the  defendant,  his  wife,  and  the  mortgagee. 
Nothing  eventually  turned  upon  that  point. 

Mr.  Justice  Horeheld — (1)  That  there  was  a  sufficient  con- 
tract in  writing  to  satisfy  the  Statute  of  Frauds ;  (2)  That 
the  existence  of  the  mortgage,  and  non -concurrence  of  the 
mortgagee,  did  not  disentitle  the  plaintiffs  to  a  specific  per- 
formance of  the  agreement,  inasmuch  as  the  defendant  must 
either  himself  redeem,  or  allow  the  plaintiffs  to  do  so ;  (3) 
That  all  immoveable  property  in  the  island  of  Bombay  is  of 
the  nature  of  chattels  real  or  personal  estate  ;  and  that,  as 
the  property  in  question  was  conveyed  to  the  defendant  and 
his  wife,  and  as  marriage,  according  to  the  English  law,  oper- 
ates as  a  gift  to  the  husband  of  all  the  wife's  chattels  real, 
the  defendant  is  entitled  to  let  it,  or  dispose  of  it  in  any 
way  he  may  think  fit,  without  the  concurrence  of  the  wife ; 
(4)  That  "  even  supposing  that  the  property  is  real  estate, 
the  defendant  would  be  able  to  grant  it  on  lease  for  five 
years,  provided  he  and  his  wife  should  so  long  live ;  and  as 
the-  plaintiffs  are  willing  to  accept  a  lease  on  these  con- 
ditions," they  were  entitled  to  it.  And,  accordingly,  Mr. 
Justice  Horo  decreed  that  the  defendant  should  specifically 
perform  the  agreement.  Against  that  decree  the  defendant, 
in  April  1865,  filed  a  petition  of  appeal. 

The  Appeal  was  subsequently,  during  two  days,  argued 
before  Couch,  J.,  and  Westropp,  J. 

Bayley,  and  E.  Howard,  for  the  appellant,  contended 
that  the  estate  whereof  the  appellant  and  his  wife  were 
seized  was  real,  and  not  personal,  estate ;  that  the  appellant 
was  not  competent  to  give  a  valid  lease  for  five  years  cer- 
tain ;  and  that  the  Court  accordingly  would  not  decree  him 
specifically  to  perform  his  contract.  They  waived  the  point 
as  to  the  Statute  of  Frauds.    The  following  authorities  were 
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referred  to  : — Freeman  v.  Fairlle  (a)  ;  Gardiner  v.  Fell  [b)  ; 
Co.  Lit.  291  b ;  Keech  v.  Hall  (c)  ;  Thornbrough  v.  Baker  (<l)  ; 
Costigan  v.  Hastier  (e)  ;  Huiton  v.  Becton  (f)  ;  Sugden's  Ven- 
dors and  Purchasers,  11th  ed.,  p.  237  ;  Harnct  v.  Yielding 
(g);— Acts  IX.  of  1837,  XXIX.  of  1839,  XXX.  of  1839, 
and  XXXI.  of  1854  ;  and  Doe  <l.  Do  Silveira  v.  Texeira  (2 
Morley  Dig.  247). 

Marriott  and  Green,  for  the  respondents,  insisted  on  a  spe- 
cific performance,  whether  the  estate  of  the  defendant  and  his 
wife  in  the  premises  were  real  or  personal ;  and,  beside  com- 
menting on  all,  and  relying  on  some  of  the  authorities  men- 
tioned by  the  appellant's  counsel,  cited  Coote  on  Mortgages, 
334,  517;  Doe  d.  Whitaker  v.  Hales  (h)~,  Fisher  on  Mort- 
gages, p.  123  ;  1  Bright's  Husband  and  Wife,  p.  26  ;  Gi'een 
d.  Grew  v.  King  (/')  ;  and  2  Cm.  Dig.  by  White,  p.  374. 

Baylcy,  in  reply,  mentioned  tfte  Earl  of  Oxford's  case  (j), 
-and  Peterson  v.  Hickman,  there  referred  to  by  Lord  Flies- 
mere  ;  Pilling  v.  Armitage  (1c)  j  and  Dann  v.  Spurrier  (I) . 

Cur.  adv.  vult. 

■ 

The  judgment  of  the  Court  was  now  delivered  by — 

Westropp,  J.,  who  (after  stating  the  facts  as  above)  said  : — 
In  his  judgment  the  learned  Judge  has  very  clearly  in- 
dicated his  opinion  upon  some  of  the  issues;  but  neither 
in  that  judgment  nor  in  the  decree  has  he  set  forth  formal 
findings  upon  all  of  the  issues. 

The  wife  of  the  appellant,  and  the  mortgagee,  being 
strangers  to  the  contract,  the  plaintiffs  have  properly  refrained 
from  making  them  parties  to  this  suit :  Taslcer  v.  Small  (m). 

On  tho  argument  of  this  appeal  the  point  as  to  the 
Statute  of  Frauds  was  ahandoned  by  the  appellant's  counsel. 

(a)  I  Moore's  Ind.  App.  305.  (b)  Ibid.  299. 

(c)  1  Douglas  21,  22;  S.  C,  1  Smith  L.  C.  293. 

(d)  2  Wh.  &  Tu.  L.  C.  Eq.  768.  («)  2  Sch.  &  Lef.  160. 
(/)  9  Jur.  N.  S.  1310.  (g)  2  Sch.  &  Lef.  549. 
(k)  7  Bing.  322.    See  2  B;  &  Ad.  473.    (t)  2  Wm.  Bl.  121 1. 

(J)2  Wh.  and  Tu.  L.  C.  Eq.  444.      (A)  12  Ves.  78.      (/)  7  Ves.  231. 
(m)  3  Myl.  &  Cr.  63,  f>8. 
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 That  disposes  of  the  1st  issue,  which  must  accordingly  be 

Buu'mji    fonnd  in  the  affirmative. 

R06BR8.  The  plaintiffs  (respondents)  being  willing  to  accept  a 
lease  for  fivo  years  from  the  defendant,  with  such  title  as 
he  can  give,  the  2nd  issue  seems  to  us  to  be  immaterial. 
If  the  respondents,  who,  as  intended  lessees,  are  purchasers 
pro  tanto,  and  as  such,  in  the  absence  of  any  waiver  of  their 
right,  would  havo  been  justified  in  demanding  a  good  title, 
had  insisted  upon  it,  or  if  the  appellant  had  been  plaintiff, 
and  sought  to  enforce  a  specific  performance  of  the  agree- 
ment, he  must  either  have  procured  the  concurrence  of  the 
mortgagee  in  the  lease,  or  redeemed  the  mortgage  (n). 
But  it  is  within  the  competence  of  the  intended  lessee  to 
waive  his  right  to  that  concurrence :  Fisher  on  Mortgages, 
p.  123;  Coote  334.  The  lease  will  be  good  against  the  mort- 
gagor himself  by  estoppel :  Maclaucjliland  v.  Wood  (0) ;  and, 
on  the  other  hand,  so  long  as  the  mortgagee  permit  the  mort- 
gagor to  remain  in  possession  of  tho  rents,  the  provisions  of 
the  lease  may  bo  enforced  by  tho  mortgagor  against  the 
lessee  :  Trent  v.  Hunt  (p)  j  Wheeler  v.  Bramcombe  (q).  More- 
over, the  lossee  may,  if  he  please,  redeem  the  mortgage : 
Kecch  v.  Hall  (r),  per  Lord  Mansfield.  Many  of  the  remarks 
which  we  shall  make  on  the  5th  issue  bear  upon  this  2nd 
issue  also.  The  reasoning,  which  brings  us  to  the  conclu- 
sion that  the  2nd  issue  is  immaterial,  compels  us  to  hold 
that  the  6th  and  7th  issues  are  likewise  immaterial.  Our 
decisions  upon  those  issues  and  upon  the  4th  issue,  which  I 
shall  presently  mention,  render  it  necessary  that  we  should 
find  the  10th  issue  in  the  negative. 

With  respect  to  the  3rd  issue,  we  have  no  reason  for 
saying  that  the  allegations  in  the  written  statement,  so  far 
as  they  purport  to  be  allegations  of  matters  of  fact,  are  un- 
true ;  but,  even  assuming  those  allegations  to  be  true,  we  do 

(»)  Sugd.  Vend.,  11th  ed.,  253,  488,  et  seq.  (0)  1  Roll.  874,  pi.  10. 
(p)  9  Exch.  14  ;  1 7  Juv.  8.99.  (9)  5  Q.  B.  373. 

(r)  1  Douglas  21,  22;  S.  C,  1  Smith,  L.  C.  293,  294,  acc.  Fisher  on 
Mortgages,  p.  123 ;  5  Jarman  Conv.  by  Sweet,  3/7,  378 ;  1  Seton  on  De- 
crees, 3rd  cd.,  464  ;  2  Story's  Eq.  Jur.,  pi.  1023,  p.  260,  22nd  ed. 
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not  think  that  the  facts  alleged  constitute  any  defence  to  this  ,  1867- 

_      _   ,  .  .       _        .         ,     •  i      /-x  Na'ohoji 

suit.    The  3rd  issue  was,  therefore,  immaterial.    Our  rea-  Beba'mji 

sons,  for  holding  that  the  facts  alleged  in  the  written  state-  hoobm. 
ment  do  not  form  a  good  defence,  will  appear  when  wo 
discuss  the  5th  issue. 

The  4th  issue  we  must  also  hold  to  be  immaterial.  In 
order  to  entitle  a  plaintiff  in  equity  to  a  decree  for  the  speci- 
fic performance  of  a  contract,  it  is  not  necessary  that  the 
defendant  should,  at  the  time  of  making  the  contract,  or  at 
the  time  of  the  institution  of  the  suit,  be  able  to  perform  the 
contract.  If  at  the  final  hearing  of  the  suit  he  be  able  to 
perform  the  contract,  the  Court  will  compel  him  to  do  so  : 
Browne  v.  Warner  (s),  per  Lord  Eldon;  Walker  v.  Barnes 
(t)  ;  Clayton  v.  BiCke  of  Newcastle  (u)  ;  Came  v.  Mitchell  (v). 
However,  if  the  4th  issue  had  been  material,  we  should  not 
have  had  any  difficulty  in  finding  it  in  the  affirmative.  The 
reasons  which  would  have  led  us  to  that  conclusion,  are  those 
which  I  am  about  to  give,  for  the  opinion  at  which  we  have 
arrived  on  the  next  issue. 

Upon  the  5th  issue,  we  think  that,  at  the  hearing  of  the  suit 
before  Mr.  Justice  Hore,  the  defendant  had  such  a  title  to 
and  interest  in,  the  premises  in  the  plaint  mentioned,  and 
such  a  power,  or  the  means  of  acquiring  such  a  title,  interest, 
or  power,  as  would  have  enabled  him  to  grant  a  lease  of 
those  premises  to  the  plaintiff.  As  to  his  position  with 
regard  to  the  mortgagee  we  have  already  expressed  our 
views.  For  the  purpose  of  determining  the  5th  issue,  wo 
think  it  was  quite  unnecessary  to  consider  whether  the  pro- 
perty in  question  was  real  estate  or  chattel  real,  that  is  to 
say,  of  a  personal  nature. 

Until  the  recent  legislation  of  the  year  1865  {w),  the  law 
uniformly  applied  to  Parsis  and  their  property  in  the  island 
of  Bombay  by  the  Supreme  Court,  and,  since  it  was  closed, 
by  the  High  Court  at  its  Original  Jurisdiction  side,  has 

(s)  14  Ves.  412.  (t)  3  Maddock  R.  247. 

(t»)  2  Coses  in  Chan.  112.  (v)  15  L.  J.,  Ch.  287. 

(uO  Act  XV.  of  1865,  Act  XXI.  of  1865,  and  the  Indian  Succession  Act 
of  1865. 
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1807.  been,  as  correctly  stated  in  the  clear  and  able  Report  of  the 
Ber  "mji  Parsi  Law  Commission  (a?),  (of  which  Sir  Joseph  Arnouhi  and 
Roger  ^us^co  Newton  were  members),  the  English  Law,  except 

so  far  as  it  is  varied  by  Act  IX.  of  1837,  and  also,  since  the 
decision  of  the  Privy  Council  in  1856  in  Ardusir  Cursetjee  v. 
Perozebaee  (y),  except  as  to  matrimonial  suits  at  the  Eccle- 
siastical side  of  the  court,  and,  perhaps  I  should  add,  except 
as  to  bigamy. 

Whether,  then,  we  havo  regard  to  the  plaintiffs,  or  to  the 
defendant  and  his  wife,  the  law  applicable  to  this  case  was 
Knglish  law.  Under  that  law  the  premises  in  question  must 
have  been  either  chattel  real  or  real  estate.  Whether  the 
estate  conferred  by  the  indenture  of  the  12th  of  February 
1 859  upon  the  defendant  and  his  wife,  was  chattel  real  or 
real  estate  in  its  nature,  they  were  seised  by  entireties,  and 
not  as  joint  tenants  per  my  and  per  tout,  but  per  tout  only  :  2 
Cru.  Dig.  by  White,  373,  Title  XVIII.,  ch.  1,  ss.  45,  46; 
Co.  Lit.  187  a.  If  chattel  real,  his  assignment  or  lease  would 
bind  her  surviving  :  2  Preston  Abst.  39,  43  ;  1  Bright  H.  and 
W.  26 ;  Furlong  L.  and  T.  94.  But,  if  real  estate,  his  lease 
or  conveyance  would  not  bind  her  surviving :  5  T.  R.  652  ; 
2  Wm.  Bl.  1211 ;  2  Ver.  120.  However  he,  being  seised, 
either  in  his  own  right,  or  jure  uxoris,  of  the  whole  estate 
during  the  coverture,  might  bind  that  interest  by  lease  or 
conveyance:  Watkins  Conv.  170,  8th  ed.  The  defendant's 
demise,  therefore,  would  be  good  for  five  years  if  the  cover- 
ture so  long  endure. 

The  result  would  be  substantially  the  same  if  the  husband 
and  wife  be  regarded  as  joint  tenants,  and  seised  per  my 
and  per  tout,  or  the  husband  as  simply  entitled  jure  uxoris. 

For,  assuming  that  the  estate  or  interest  of  the  wife  be 
chattel  real,  the  husband,  by  his  marital  right,  may  dispose 
of  it  either  wholly  by  assignment  (z),  or  in  part,  as  by 
demise  or  underlease:  Co.  Lit.  351  a;  Com.  Dig.  Title 
Baron  &  Feme,  E  2;  Bac.  Ab.  Title  Baron  &  Feme,  C.  2; 

(x)  Dated  13th  October  1862;  see  also  Report  of  a  Select  Committee  of 
the  Council  of  the  Governor  General  dated  10th  August  1861. 

(y)  6  Moo.  Ind.  App.  348. 
(z)  Co.  Lit.  46  h.,  351  a,  and  Ibid.,  part  2  of  note  1. 
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8*  case  (a),  Co.  Lit.  46  b;  1  Rolle's  Ab.  344,  pi.  10;  I8671_ 

Chute  v.  Locroft  (b).    In  Druce  v.  Dennison  (e)  Lord  Ehlon  b»ra*mjx 
intimated  an  opinion  that  even  an  agreement  by  the  husband  Wooers 
for  an  underlease  of  the  wife's  term  would  be  good  against 
the  wife,  and  so  it  seems  to  have  been  decided  in  Steed  v. 
Cragh  {d.) 

Admitting,  however,  the  hypothesis  that  the  estate  or  in- 
terest of  the  wife  is  of  the  nature  of  realty,  and  not  chattel 
real,  we  find  it  stated  in  Bacon's  Abridgment,  with  reference 
to  leases  not  falling  within  the  Stat.  32  Hen.  ViLL,  c.  28,  ss. 
1,  3,  but  made  under  the  Common  Law,  that  "  It  is  clearly 
agreed  that  if  a  husband  seised  of  lands  in  right  of  his  wife, 
make  a  lease  thereof  by  indenture  or  deed  poll,  reserving 
rent,  this  is  a  good  lease  for  the  whole  term,  unless  the  wife, 
by  some  act  after  her  husband's  death,  show  her  dissent 
thereto ;  for  if  she  accept  rent  which  becomes  due  after  his 
death,  the  lease  is  thereby  become  absolute  and  unavoid- 
able" (e).  That  position,  however,  has  not  been  without 
assailants.  It  has  been  said  that  the  lease  of  the  husband 
alone  is,  against  the  tfife  and  those  claiming  tinder  her,  not 
merely  voidable,  but  absolutely  void.  I  refer  to  the  note 
of  Serjeant  Williams  upon  the  case  of  Wotton  v.  Hele  (/), 
Miller  v.  Maintvaring  {g)}  and  to  Mr.  Roper's  remarks 

(h)  .  By  some  text-writers  (i)  the  point  has  been  treated 
as  doubtful.  But  it  is  admitted  on  all  hands  that  if  the 
lease  be  made  by  the  husband  and  wife  jointly  (though  not 
within  the  statute),  it  is  voidable  only :  Greenwood  v.  Tyler 
tf);Doe  v.  Weller  (fr) ;  2  Wms.  Saunders  180,  note  9; 
Bmallman  v.  Agborow  (Z);  and  Mr.  Jarman  observes,  with 
much  force,  "  It  should  seem  upon  principle  that  the  non- 
fa)  Cro.  Eliz.  33. 

(b)  Cro.  Eliz.  28/,  and  see  Pop.  4,  145  j  Moo.  Rep.,  p.  95,  pi.  514 ; 
1  Brod  &  B.  443,  445. 

(c)  6  Ves.  385,  394.  (d)  9  Mod.  43,  2  Eq.  Cas.,  37,  pi.  3. 

(e)  Bac.  Ab.,  Title  Leases,  C.  1. ;  Ibid.  Tit.  Bar.  &  Feme,  I. 
if)  2  Wms.  Saund.  180,  note  9,  and  180  a. 
(g)  W.  Jones  354.  (A)  1  Roper  Husb.  &  Wife  by  Jacob,  94. 

(i)  Woodfall,  L.  &  T.,  6tb  ed.,  20;  Chambers,  L.  &  T.,  70.  But 
Comvn  (L.  &  T.  41)  regards  the  lease  of  the  husband  as  voidable  only. 

(j)  Cro.  Jae.  563.  (*)  7  T.  R.  4/8. 

(J)Cro.  Jae.  417. 
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I*8**  concurrence  of  the  wife  would  not  vary  the  rule,  since  she  is 

Bera  mji  incapable  of  binding  herself  by  contract,  and  leases  by  her 
Rogers.  alono  aro  absolutely  void"  (m).  Mr.  Furlong  also,  in  his 
excellent  work  on  Landlord  and  Tenant,  for  the 
reason,  treats  a  lease  by  the  husband  alone  as  voidable,  not 
void  (n).  Mr.  Furlong  and  Mr.  Jannan  both  justly  attach 
great  weight  to  the  authority  of  Chief  Baron  Gilbert,  tho 
author  (o)  of  the  passage  already  quoted  from  Bacon's 
Abridgment,  to  the  effect  that  a  lease  by  the  husband  alone 
is  good  for  the  whole  term,  unless  the  wife  show  her  dissent 
thereto  by  some  act  after  his  death.  His  view  is  fully 
supported  by  Jordan  v.  Wikcs  (p),  also  by  Mr.  Jacob  in  his 
edition  of  Roper's  Husband  and  Wife,  and,  as  already  men- 
tioned, by  Mr.  Jarman,  who  concludes  his  remarks  upon  it 
by  saying  (q)  "  that  little  doubt  exists  that  tho  Courts 
would  now  hold  the  lease  for  years  of  a  husband,  seised 
jure  mariti,  to  be  voidablo  only,  and  not  void."  Were  it 
now  necessary  to  decide  the  point,  which  it  is  not,  wo  should 
not  have  any  hesitation  in  adopting  tho  same  view. 

However  that  may  be,  a  husband  takes  a  freehold  interest, 
during  the  joint  lives  of  himself  and  his  wife,  in  land  belong- 
ing to  her  in  fee ;  and  such  interest  passes  by  the  deed  of 
the  husband  alono  ;  Robertson  v.  Morris  (?•).  And  even  Ser- 
jeant Williams,  in  his  note  already  mentioned,  admits  that  a 
lease  by  the  husband  alone  "  is  undoubtedly  a  good  lease 
during  the  coverture"  (s).  Therefore,  whether  a  lease  for 
years  by  tho  husband  alone,  of  the  real  estate  of  the  wife, 
would,  as  against  her  surviving,  be  voidable  only  or  void, 
yet  he  would  have  a  title,  though  not  a  perfect  title,  to 
make  such  a  lease. 

The  infirmity  in  the  defendant's  title  the  plaintiffs  are  will- 
Cm)  4  Byth  and  Jarm.  Conveyancing,  by  Sweet,  p.  242. 
(n)  page  29. 

(o)  In  Mr.  Gwillim's  preface  to  the  5th  edition  of  Bacon's  Abridgment 
it  is  stated  that  the  materials  of  that  compilation  as  far  as  the  title 
"  Simony"  were  collected  from  Chief  Baron  Gilbert's  writings. 

(p)  Cro.  Jac.  332.  See  also  Vaughan  R.  46,  2  Taunton  180,  and  Cro. 
Jac.  617- 

{q)  p.  243.         (r)  11  Q.  B.  916.         (s)  2  Wins.  Saund.  180  b. 
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ing  to  excuse,  and  it  is  not  competent  for  him,  a  vendor,  to  *867. 


There  was  not  any  argument  seriously  addressed  to  us  on  rogbbs. 
behalf  of  the  defendant  in  support  of  the  affirmative  of  the 
8th  issue,  nor  have  wo  been  ablo  to  discover  any  evidence 
which  favours  it.  That  issue  must,  accordingly,  be  found  in 
the  negative. 

The  remaining  issue  is  the  9th.  The  conclusions  at  which 
we  have  arrived  upon  the  other  issues  havo  already  indicated 
our  opinion  that  it  must  be  found  in  the  affirmative. 

The  appellant,  we  think,  had  such  a  title  as  would  enable 
him  to  make  a  lease  for  five  years,  good  as  against  himself, 
and,  if  not  void,  at  least,  upon  his  decease,  voidable  as 
against  his  wife  and  those  claiming  under  her,  if  her  estate 
in  the  premises  be  real,  and  absolutely  good  as  against  her 
and  those  claiming  under  her,  if  her  estate  be  of  the  naturo 
of  chattel  real. 

The  respondents  being  willing  to  accept  a  lease  for  five 
years  with  such  a  title  as  the  appellant  can  confer,  we  think 
that  the  decree  of  the  learned  Judge,  that  the  appellant 
should  specifically  perform  his  contract,  was  right,  and  must 
be  affirmed  with  costs. 

The  learned  Judge,  however,  not  only  decided  that  the 
property,  the  subject  of  this  suit,  was  chattel  real ;  but  did 
so  on  the  broad  ground  that  all  immoveable  property  in 
Bombay  was  of  the  nature  of  chattel  real,  and  that  there  was 
not  any  immoveable  property  of  the  nature  of  freehold  of 
inheritance  in  this  island. 

He  rested  that  opinion  upon  certain  general  principles 
which  he  laid  down,  and  also  upon  tho  judgment  (given  on 
the  31st  of  March  1817)  of  Sir  Alexander  Anstruther  (who 
was  Recorder  of  Bombay  from  the  10th  of  March  1814  to 
the  time  of  his  death,  on  the  16th  of  July  1819)  in  Doe  d.  Be 
Silvcira  v.  Texeira  («),  of  which  Mr.  Justice  Hore  says  : 
"  The  law  pronounced  in  that  judgment  is  evidently  the  law 
which  lias  regulated  the  law  of  succession  to  immoveable 
property  in  Bombay  for  the  last  forty  or  fifty  years  at  least." 


except  to  his  own  title :  Bradley  v.  Munton  (t). 


Na'oboji 
Bkba'mji 

V. 


(t)  15  Beav.  460. 


(«)  2  Morley's  Dig.  247. 
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1867.          The  reasons  which  wo  have  already  given  for  affirming 

BznA'uVi  tne  decree  °^ tne  karned  Judge  in  favour  of  the  plaintiffs, 
R  sufficiently  show  that,  in  our  opinion,  it  was  unnecessary 

and  extrajudicial  on  his  part  to  decide  whether  the  property 
in  this  case  was  chattel  real,  and  still  less  necessary  to  decido 
whether  all  immoveable  property  in  Bombay  was  of  that 
nature. 

Were  we  to  remain  silent  as  to  the  doctrine  of  the  learned 
Judge,  that  all  immoveable  property  in  Bombay  was,  when 
he  gave  his  judgment,  of  the  nature  of  chattel  real,  and  as 
to  his  statement  that "  the  law  pronounced"  in  the  judgment 
of  Sir  A.  Anstruther  "is  evidently  the  law  which  has  regulated 
the  law  of  succession  to  immoveable  property  in  Bombay  for 
the  last  forty  or  fifty  years  at  least,"  it  might  bo  supposed 
by  the  legal  profession  and  the  public  that  this  Court  con- 
curs in  those  views.  Such  a  misapprehension  might  produce 
much  embarrassment  in  couveyancing  and  in  the  deduction  of 
title,  and  other  injurious  results.  We  should  not,  wo  conceive, 
show  proper  respect  to  the  learned  Judge  were  we  simply  to 
express  our  dissent,  without,  at  some  length,  giving  our 
reasons.  Hence  we  find  ourselves  compelled  to  speak  (and 
we  do  so  with  reluctance)  extrajudicially  on  this  subject. 

- 

It  is  unnecessary  to  touch  upon  the  legislation  of  1865 
(the  Indian  Succession  Act  [X.]  of  1865,  and  Act  XXI. 
of  1865),  or  to  consider  what  effect  (if  any)  it  may  have  in 
altering  the  nature  of  property  for  any  purpose  save  that  of 
transmission  on  the  death  of  the  owner,  inasmuch  as  this  suit 
was  instituted,  and  the  judgment  of  the  court  below  was 
given,  before  that  legislation  took  place  or  came  into  force ; 
and  the  part  of  the  learned  Judge's  judgment  now  under 
consideration,  related  to  the  devolution  and  nature  of  im- 
moveable property  (amongst  persons  other  than  Hindus 
and  Muhammadans)  previously  to  and  down  to  the  year  1861, 
and  to  the  nature  of  that  property  under  the  law  as  it  then 
existed. 

What  that  devolution  and  nature  were,  must  still  for  some 
time  to  come,  notwithstanding  the  recent  legislation  of  which 
we  have  spoken,  be  questions  of  importance. 
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In  adverting  to  Sir  A.  Anstruther's  judgment  in  Doe  _ 
d.  Be  Silveira  v.  Texeira,  we  shall  refrain  from  expressing 
any  opinion  upon  the  ground  on  which  he  actually  decided 
that  case.  He  admitted  that,  on  the  cession  of  Bombay  to 
the  Crown  of  England,  the  Portuguese  laws  were  not  re- 
served to  the  Portuguese  inhabitants.  He  said,  "  Upon  refer- 
ring to  the  treaty  by  which  the  island  of  Bombay  was  given 
to  King  Charles  the  Second  in  1661,  I  find  that  the  roligion 
of  the  Portuguese  inhabitants,  and  their  privileges  and  rights 
aro  secured  to  them  as  subjects  of  the  King  of  England,  but 
the  continuance  of  the  Portuguese  law  is  not  stipulated  ;  and 
this  is  tlte  more  strong,  as  tlte  Portuguese  laws  were  by  the  same 
treaty  reserved  to  tlie  Portuguese  colonists  at  Tangier'*  (y). 
But  he  presumed  that  a  subsequent  local  law  or  regu- 
lation had  been  made  by  the  East  India  Company  (under 
the  power  to  legislate  given  to  them  by  the  Charter  20 
Charles  II.,  27th  March  1668,  which  made  over  Bombay  to  the 
Company),  reserving  to  the  Portuguese  their  law  or  custom 
of  succession,  and  on  that  presumption  made  his  decree  (z). 
The  validity  of  that  presumption  is  a  question  which  has 
presented  itself,  and  probably  must  be  considered  in  another 
suit  (Lopez  v.  Lopez),  now  pending  before  myself  in  the 
Second  Division  Court.  The  rest  of  his  judgment  was  extra- 
judicial, and  therefore  fairly  open  to  present  criticism. 

That  the  English  Law  has,  to  a  certain  extent,  been  in- 
troduced into  India,  has  been  arrived  at  by  two  different 
lines  of  reasoning. 

The  earlier  of  those  was  that  adopted  by  judicial  authorities, 
and  attributes  the  introduction^ofEnglish  Law  into  British 
India  to  charters  granted  by  the  Crown,  and  certain  stat- 
utes under  which  somo  of  those  charters  were  granted,  or 
\vherebyjthey_wcre  modified. 

The  other  is  that  adopted  by  the  Indian  Law  Commis- 
sioners in  their  colebratcd  Lex  Loci  Report  of  the  31st  Octo- 
ber 1840. 

A  third  school  (the  Mofussil  courts)  would  appear  never  to 
have  acknowledged  any  general  lex  loci  in  British  India ;  and, 

(y)  2  Morlcy's  Dig.  250,  251 .   (z)  Ibid,,  251,  252,  265. 
iv — 3  oc 
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in  the  absence  of  any  positive  law,  to  have  generally,  though 
not  invariably,  held  itself  bound  to  follow  the  law  of  the 
domicile  of  origin  of  the  parties,  but  with  this  peculiarity, 
that  it  has  applied  English  law  to  all  British  subjects  techni- 
cally so  called. 

If  it  be  denied  upon  general  principles,  as  it  has  been  by 
Sir  Alexander  Anstruther  and  Mr.  Justice  Horo,  that  any 
immoveable  property  in  that  part  of  British  India  called 
Bombay  could  have  been  of  the  nature  of  freehold  of  inheri- 
tance, it  becomes  important  to  consider  the  various  grounds 
on  which  the  Commissioners,  the  Queen's  courts,  or  tho  Com- 
pany's courts  have  arrived  at  the  conclusion  that  tho  Eng- 
lish law  has,  to  any  extent,  been  introduced  into  British 
India,  and  to  ascertain  whether,  and  to  what  extent,  that 
portion  of  the  English  law  which  relates  to  real  property  has 
been  applied,  not  only  within  any  other  presidency  town  be- 
sides Bombay,  but  also  in  the  Mofussil  at  large.  We  think 
it  the  most  convenient  course  to  notice  in  tho  first  instance 
the  views,  of  the  Commissioners.  „ 

The  question  (a)  discussed  by  them  was  "  what  is  the  law  to 
which  all  persons  in  British  India  for  whom  no  special  pro- 
vision lias  been  made,  or  who  are  not  excepted  on  account  of 
special  circumstances,  are  subject ;  or,  in  other  words,  what 
is  the  lex  loci  of  British  India." 

The  lex  loci  iu  Bombay  previously  to  tho  cession  of  tho 
island  to  Charles  II.  could  only  have  been  the  Hindi!  Law, 
the  Muhammadan  law,  or  the  Portuguese  law. 

Tho  argument  of  the  Commissioners,  as  to  what  was  the 
lex  loci  of  British  India  when  they  made  their  Report,  chief- 
ly affects  the  Hindu  and  Muhammadan  law.  The  argu- 
ment of  the  Judges,  founded  on  charters  and  statutes,  would 
affect  not  only  those  two  systems  of  law,  but  also  the  Portu- 
guese law. 

Tho  argument  of  the  Commissioners  may  bo  thus  epit- 
omised : — 

Recognising  the  rule  prevailing  amongst  civilised  nations 

(a)  It  arose  upon  certain  petitions  presented  to  Government  by  Hast 
Indians  and  Armenians. 
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that,  upon  the  cession  or  conquest  of  a  country,  its  laws  1*67. 
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remain  in  force  until  altered  by  the  acquirer  or  conqueror,  and  b£r*mj\ 
bind  all  persons  in  the  country,  the  Commissioners  held  that 
such  a  doctrine  must  receive  some  limitation  when  the 
law  of  the  country  is  in  its  nature  wholly  inapplicable  to 
strangers.    Adverting  to  the  exception  from  that  doctrino 
mentioned  by   Lord  Cohe  in  Calvin's  case  (2>),  that  by 
conquest  of  an  infidel   kingdom  its  laws  are  ipso  facto 
abrogated,  "  for  that  they  be  not  only  against  Christian- 
ity, but  against  the  law  of  God  and  of  Nature  contained 
in  the  decalogue     and  also  adverting  to  the  extrajudicial 
dictum  of  Lord  Mansfield  in  Campbell  v.  Hall  (c),  in  which 
he  designated  that  exception  as  "  absurd,"  and  suggest- 
ed that  it  "  in  all  probability  arose  from  the  mad  enthusi- 
asm of  the  crusades ;  "  and  further  referring  to  his  doc- 
trine that  "  the  law  and  legislative  government  of  every 
dominion  equally  affect  all  persons  and  all  property  withiu 
the  limits  thereof,  and  are  the  rule  of  decision  for  all  ques- 
tions which  arise  there  ;  "  the  Commissioners  admit  it  to  be 
absurd  to  suppose  that  the  Hindu  and  Muhammadan  laws 
were  abrogated  ipso  facto,  when  the  King  of  Great  Britain 
brought  those  countries  under  his  subjection.    They  adopt 
Lord  Mansfield's  doctrine,  so  far  as  to  hold  that  tho  Hindu 
and  Muhammadan  laws  4^d_not  cease  upon  the^  conquest 
to  Ijind  Hindus  and  Muhammadans,  but  reject   so  much 
of  it  as  would  "compel  ' "them  to  say  that  these  laws  con- 
tinued after  that  event  to  bind  all  Christians  and  others  as 
long  as  they  abode  in  this  country,  and  give  it  as  their  opin- 
ion *  that  the  Christian  subjects  of  the  British  Crown  and 
of  other  nations  coming  into  British  India,  indeed  all  persons 
in  British  India  not  being  Hindus  or  Mahomedans,  are,  in- 
dependently of  all  Statutes,  Charters,  and  Treaties>  exempt 
from  the  operation  of  the  Hindu  and  Mahomedan  Laws,"  &c, 
and  say  that  the  Hindi!  and  Muhammadan  laws  "  are  so 
interwoven  with  religion  (d)  as  to  be  unfitted  for  persons 
professing  a  different  faith." 

(b)  7  Rep.  17-    (c)  Cowper  R.  204,  209. 
(d)  See  Master  Stephen's  report  in  Freeman  v.  Fairfie,  1  Moo.  Ind. 
App.  :m. 
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The  Commissioners,  at  some  length,  then  proceed  to  show 
that  the  unfitness  either  of  the  Hindu  law  or  of  the  Muham- 
madan  law  to  be  the  lex  loci  of  a  country  subject  to  a  govern- 
ment neither  Hindu  nor  Muhammadan,  is  the  consequence  of 
the  indissoju^_unjfln.flf  law  with -religion,  but  with  this  re- 
markable difference  between  the  two  cases,  that  the  Hindus, 
in  consideration  of  this  intimate  union,  hold  that,  even  in  a 
country  governed  by  their  own  princes,  their  own  law,  be- 
ing the  word  of  God  addressed  specially  to  the  Hindu  race, 
is  not  the  law  of  the  place,  but  the  law  of  the  Hindu  inhabit- 
ants ;  whereas  the  Mufcammadans  draw  a  quite  different  in- 
ference from  the  identity  of  their  law  and  religion,  and  hold 
that  their  law,  being  the  word  of  God  addressed  generally 
to  all  mankind,  is^no^only^tiie  lex  loci  of  countries  subject  to 
Muhammadan  sovereigns,  but  ought  to  bo  the  law  of  the 
whole  world.    In  accordance  with  this  principle,  they,  de- 
parting from  the  international  doctrine  of  Europe,  hold  that 
upon  the  acquisition  of  any  country  by  a  Muhammadan  prince, 
their  law  becomes  tfig  lex  loci,  not  at  the  discretion  of  the 
prince,  but  as  a  matter  of  strict  law  and  religion  ;  and  also 
that  their  law,  when  it  has  been  once  introduced,  can  never 
be  lawfully  superseded  by  any  other  system.    After  noticing 
in  detail  the  provisions  of  the  Muhammadan  law  with  respoct 
to  persons  not  Muhammadans  by  creed,  as  laid  down  by  tho 
more  strict  and  as  laid  down  by  the  more  enlightened 
Musalman  lawyers,  the  Commissioners  say  :  "  Whether,  then, 
we  consider  the  Mahomedan  law  as  itself  repudiating  the 
international  doctrine  of  Christian  Europe,  or  the  ignomin- 
ious position  which  it  assigns  to  persons  of  a  different  faith, 
where  the  legal  rights  of  Mussulmans  are  concerned,  or 
lastly  the  practice  sanctioned  by  its  most  liberal  expounders, 
of  having  each  class  of  subjects  who  are  not  Mussulmans  to 
administer  their  own  laws  among  themselves  by  judges  of 
their  own,  we  must  conclude  that  the  doctrine  of  the  un- 
fitness of  tho  Mahomedan  law  to  be  the  lex  loci  of  a  country 
which  has  passed  under  the  government  of  a  Christian 
prince,  rests  upon  a  more  solid  foundation  than  the  mad 
enthusiasm  of  tho  crusade 

Having  shown  that  neither  the  Hindu  nor  Muhammadan  law 
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is  the  lex  loci  of  any  part  of  British  India,  the  Commissioners  _ 
proceed  to  contend  that  the_  English  jawis  the  lex  loci, 
asserting  that,  if  Jt_bo  _npt^  they  are  "dS^r  to  concludS 
that  there  is  none  at  all ;  and  remark  that  "  a  country 
governed  by  one  of  the  civilised  nations  of  modern  Europe, 
and  yet  having  no  lex  loci,  would  beja  phenomenon  without 
example (^jurisprudence."  If  there  had  been  no  authority 
for  the  proposition  that  English  law  owes;  its  introduction  into 
India  to  the  charters  of  the  Supreme  Courts  or  the  Mayors' 
Courts,  the  Commissioners  say  that  they  would  have  had  "  little 
hesitation  in  denying  it,  and  in  asserting  that  when  any  part 
of  British  India  became  a  possession  of  the  British  Crown, 
there  being  in  it  no  lex  loci,  but  only  two  systems  of  rules 
for  the  government  of  two  religious  communities,  the  Eng- 
lish law  became  ipsg^ure  the  lex  loci,  and  binding  upon  all 
persons  who  do  not  belong  to  either  of  those  communities." 
Then  they  proceed  thus  :  "  There  is  certainly  no  express 
authority  (e)  for  this  doctrine ;  but  if  it  be  admitted  that 
neither  the  Hindu  nor  Mahomedan  Law  can  be  considered  as 
lex  loci,  then  British  India  must,  we  think,  be  considered,  with 
regard  to  all  persons  not  Hindus  or  Mahomedans,  as  an 
uninhabited  country  colonised  by  British  subjects.  And 
then,  according  to  what  is  said  to  been  laid  down  by  the 
Lords  of  the  Privy  Council,  2  Peere  Williams  75,  with  the 
reasonable  limitations  assigned  to  it  by  SirWm.  Blackstone, 
1,  107,  those  British  subjects  must  be  held  to  have  carried 
with  them  to  this  country  so  much  of  English  Law  as  is 
applicable  to  their  situation,  and  so  much  of  the  English 
Law  must  be  held  to  be,  and  to  have  been  ever  since  the 
country  became  subject  to  the  British  Crown,  the  hx  loci  of 
British  India."  T.  iS"  "' 

The  Commissioners  add,  that,  as  British  subjects  were  not 
originally  subject  to  the  jurisdiction  of  the  Mofussil  courts, 
and  as  the  Indo-British  race  had  not  sprung  up  when  those 
courts  wero  first  established,  it  was  not  then  of  much  imme- 
diate importance  to  determine  what  was  the  lex  loci,  or  whe- 
ther there  was  any  ;  but  that  the  time  had  arrived  when  it 

(e)  i.e.,  no  express  judicial  authority. 
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16B7.  was  incumbent  on  Government  to  consider  and  decide  those 

hera  mji  questions.  The  Charter  Act  (/)  had  thrown  open  India  to 
Rogers  British  subjects.  Act  XI.  of  183G  had  made  them  amenable 
in  civil  cases  to  the  Mofussil  courts.  Act  IV.  of  1887  had 
enabled  them  to  hold  land,  and  the  Privy  Council  had 
declared  that  aliens  were  competent  to  do  so.  Trade  had 
increased  tho  influx  of  European  and  American  foreigners, 
and  the  East  Indian  population  had  become  numerous,  and 
was  yearly  increasing.  The  want  of  a  lex  loci  would  soon 
become  as  mischievous  in  practice  as  it  was  anomalous  in 
theory.  They  recommended  the  passing  of  an  Act  declaring 
that  so  much  of  the  law  of  England  as  is  applicable  to  the 
situation  of  the  people,  and  not  inconsistent  with  the 
Regulations  or  Acts  of  the  Government  of  India,  should  be 
taken  to  bejthe  law  of  the  land  throughout  British  India, 
except  the  places  subject  to  the  jurisdiction  of  Her  Majesty's  . 
courts.  They  proposed  to  exompt  from  that  law  Hindus  and 
Muhammadans,  and  to  exclude  from  it  British  statutes 
passed  since  13  Geo.  I.,  unless  specially  introduced  into  India 
by  Acts  of  tho  Government  of  India.  The  words  "  so  much 
as  is  applicable  to  the  situation  of  tho  people,"  they  thought 
ought  to  be  sufficient  to  exclude  English  tenures  and  convey- 
ancing, "  but,  lest  this  should  not  be  so,  recommend  an 
express  exclusion  of  them."  They  recommended,  but  admit- 
ted that  it  required  w  direct  legislative  sanction,"  that  the 
interest  of  any  person  in  real  property,  situate  without  the 
limits  of  the  local  jurisdiction  of  Her  Majesty's  courts,  shall 
go  to  the  executor  or  administrator  of  such  person,  and  be 
distributed  according  to  the  Statute  of  Distributions. 

Mr.  Amos,  the  President  of  the  Commission,  in  a  separate 
minute,  stated  that  he  agreed  that  it  was  desirable  that  a 
lex  loci,  founded  on  the  English  law,  should  be  established, 
but  was  "  not  prepared  to  give  a  confident  assent  to  the 
conclusion"  of  his  colleagues,  that  English  law  had  been 
introduced  simultaneously  with  the  acquisition  of  our  terri- 
tories in  India.  He  thought  the  terms  "  conveyancing  and 
tenure,"  as  employed  by  them,  were  vague,  and  that  "  there 

if)  Stat.  'A  and  -1  Wm,  IV.,  c  32,  ss.  81  to  86. 
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is  so  much  of  tho  English  laws  of  tenure  and  conveyancing,  1*07. 

especially  if  a  large  interpretation  be  given  to  these  terms, 
which  is  essential  to  the  complete  and  sccuro  enjoyment  of 
property  by  a  highly  civilized  people  f*  that  he  was  not 
disposed  to  recommend  tho  dispensing  with  them  gener- 
ally, though  particular  exceptions  may  be  proper,  and  tho 
free  use  of  the  most  simplo  kind  of  conveyances  be  indispen- 
sable. Ho  doubted  as  to  the  propriety  of  allowing  succes- 
sion to  real  property  according  to  tho  ^Statute  of  Distribu- 
tions, and  was  not  then  "  prepared  to  recommend  this  de- 
parture from  tho  law  of  England,"  and  said,  "  Moreover,  it 
is  to  be  considered  that  the  proposed  rule  will  have  the  effect 
of  establishing  a  different  law  of  succession  from  that  which 
obtains  in  the  Presidency  Towns  and  in  England." 

The  recommendation  made  by  the  Commissioners  as  to 
passing  a  declaratory  Act  has  never  been  carried  into  effect. 
Tho  Indian  and  Parsi  Succession  Acts  of  1865,  although, 
from  the  1st  of  January  1866,  excluding  throughout  India 
the  English  law  of  succession  to  real  property,  are  not  declara- 
tory Acts. 

Tho  Commissioners  admitted  that  thero  is  grave  authority 
which  is  not  rcconcilcable  with  their  view,  and  that  all  of  the 
Judges  of  the  Supreme  Court  of  Calcutta  who  have  declared 
any  opinion  upon  tho  subject  have  referred  the  introduction 
of  tho  English  law  into  India  to  royal  charters.  This  doc- 
trine the  Commissioners,  for  various  reasons,  contend  to  bo 
unreasonable,  and  conjecture  that  it  was  first  broached  after 
the  establishment  of  tho  Supreme  Court  in  1774.  They  say 
that  "  it  has  rather  tho  air  of  having  been  devised  as  a  means 
of  reconciling  the  language  of  the  Charter,  implying,  as  that 
language  does,  that  the  Courts  were  to  administer  English 
law,  with  the  doctrine  laid  down  by  Lord  Mansfield  in  Camp- 
bell V.  Hall  (decided  in  the  very  same  year),  according  to 
which,  all  Englishmen  in  India  would,  if  there  had  been  no 
legislative  interference,  have  been  subject  to  Hindu  or  Ma- 
homcdan  law." 

In  support  of  their  view  as  to  tho  introduction  of  English 
law  into  British  India,  the  Commissioners  quote  the  opinion 
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I8fi7-  of  Master  Stephen,  expressed  in  his  very  learned  and  able 
BbVI'm"  Report,  made  iu  the  year  1823,  in  Freeman  v.  Fairlie  {g) 
RotiBus  (which  case  we  shall  again  mention).  Referring  to  the  two 
general  rules  :  1st,  that  if  a  new  country  is  discovered  or 
settled  by  British  subjects,  they  carry  with  them  the  English 
law,  so  far  as  tliat  law  is  applicable  to  their  local  circum- 
stances ;  and  2nc%,  that,  on  the  other  hand,  in  colonies  or  set- 
tlements acquired  by  cession  or  conquest,  the  laws  of  the 
place  remain  in  force  until  changed  by  royal  or  parliamentary 
authority  ;  he  (/<)  treated  tho  case  of  our  Indian  territories  as 
anomalous,  and  that  thero  not  being  in  those  territories, 
when  we  acquired  them,  any  established  lex  loci,  it  became 
a  matter  of  necessity  that  tho  British  should  adopt  a  new 
course,  namely,  to  regard  the  case,  in  a  great  measure,  as 
that  of  a  newly  discovered  country — to  use  tho  English  law, 
so  far  as  it  was  capablo  of  being  applied,  for  the  government 
of  tho  Company's  servants,  and  other  British  or  Christian 
settlers,  and  to  leave  the  Muhammadan  and  Gentu  inhabitants 
to  their  own  laws  and  customs.  He  was  of  opinion  that  the 
charter  did  not  introduce  the  English  law,  but  implied  that 
it  had  been  already  introduced. 

Lord  Stowell,  in  Ins  eloquent  judgment  in  Tlw  Indian 
Chief  (t),  in  determining  tho  temporary  national  character 
of  an  American  merchant  resident  at  Calcutta  to  be  derived 
not  from  what,  for  the  sake  of  argument,  ho  assumes  to  be 
the  paramount  sovereignty  of  the  Mogul,  but  from  the  Brit- 
ish Factory,  says  :  "  It  is  a  rule  of  the  law  of  nations  apply- 
ing peculiarly  to  those  countries,  and  is  different  from  what 
prevails  ordinarily  in  Europe  and  the  Western  parts  of  the 
World,  in  which  men  take  their  present  national  character 
from  the  general  character  of  the  country  in  which  they  are 
resident ;  and  this  distinction  arises  from  the  naturo  and 
habit  of  tho  countries.  In  tho  Western  parts  of  the  world, 
alien  merchants  mix  in  the  society  of  the  natives,  access  and 
intermixture  are  permitted,  and  they  become  incorporated 
to  almost  the  full  extent.    But  in  the  East,  from  the  oldest 

(g)  Ibid.,  323, 32-1,  325.    (h)  Moo.  Ind.  App.  305. 
(t)  3  Robinson's  Adm.  Rep.  22,  29. 
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times,  an  immiscible  character  has  been  kept  up.    Foreign-  1867. 
ers  are  not  admitted  into  the  general  body  and  mass  of  the  bj»a*k« 
society  of  the  nation ;  they  continue  strangers  and  sojourners  v- 
as  all  their  fathers  were :  Doris  amara  mam  non  mtermisceat 
wndam"  (J) 

As  to  the  opinion  at  which  the  Commissioners  arrived, 
that  English  law  was  introduced  into  our  various  territories 
in  India  simultaneously  with  the  acquisition  of  them,  Colvile, 
C.  J.,  in  Musleah  v.  Musleah  (k),  says  :  "This  conclusion  of 
the  Commissioners,  in  the  absence  of  that  declaratory  Act 
which  they  recommended,  can  only  be  treated  as  matter  of 
opinion  or  speculation.    It  is  inconsistent  with  the  9th  sec- 
tion of  Reg.  VII.  of  1832  »  (to  which  I  shall  presently  refer), 
*'  nor  could  we,  in  the  absence  of  that  enactment  "  (the  de- 
claratory Act  recommended  by  the  Commissioners),  "  act 
upon  it,  so  as  to  declare  that  the  contrary  practice  of  the 
Courts  of  the  East  India  Company  is,  having  regard  to  their 
peculiar  constitution,  erroneous.    There  is  certainly  more 
legal  authority  for  the  conclusion  that  this  Court,  when  the 
parties  are  neither  Hindus  nor  Mahomedans,  is  both  empow- 
ered and  bound  to  administer  English  law  to  all  persons 
and  over  all  persons  within  its  jurisdiction.  And  the  theory, 
which  ascribes  this  modified  introduction  of  English  law  into 
the  Mofussil  to  the  Charters  and  Letters  Patent,  in  my 
opinion,  derives  additional  weight  from  the  17th  section  of 
the  21  Geo.  III.,  c.  70,  which  empowers  the  Court  to  hear 
and  determine  all  suits  against  the  inhabitants  of  Calcutta ; 
and  it  is  on  the  ground   of  the  inhabitancy,  actual  or 
constructive,  of  the  parties,  that  the  Court  generally  ac- 
quires jurisdiction  over  immoveable  property  held  by  others 
than  British  subjects  in  the  Mofussil,  in  the  same  manner  as 
is  prescribed  for  that  purpose  in  the  said  Charter  and  Letters 
Patent.    Nevertheless  it  is  impossible  to  deny  that  there  is 
some  force  in  the  Commissioners'  objection  to  that  theory  ; 
and  Lord  Brougham's  masterly  judgment  in  The  Mayor  of 
Lyons  v.  The  East  India  Company  (I),  which  in  one  passage 

(  /  )  Virg.  Ecloga  X.  5.  (  *  )  Botiinois  Rep.,  p.  2U. 

(I )  I  Moore's  Ind.  App.  1/5. 

rv. — 1  o  c 
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y^,'  treats  the  introduction  of  British  Law  into  the  Mofussil  as  a 
Bera  mji  question  far  less  clear  than  its  introduction  into  Calcutta, 
KoGBU.  anc*  anotner  assumes  that  what  may  be  true  of  lands  held 
by  British  subjects,  is  not  necessarily  truo  of  lands  held  by 
persons  who  do  not  fall  within  that  category,  makes  it  diffi- 
cult to  treat  the  question  (m)  now  under  consideration  as 
concluded  by  authority." 

Assuming  for  the  moment  that  tho  Commissioners  were 
right  in  their  opinion  as  to  the  original  introduction  of 
English  law,  yet  if  thoy  regarded  that  law  as  continuing 
to  be  the  lex  loci,  subsequently  to  the  year  1832,  of  so  much 
of  the  Mofussil  as  is  subject  to  the  Bengal  Regulations, 
such  a  view  is  (as  we  havo  already  stated  was  remarked 
in  Muxledh  v.  Musleah  by  Colvile,  C.  J.)  opposed  to  Bengal 
Reg.  VII.  oiJJftZj^Ss&^Sr  which  provides  that  whenever 
"  in  any  civil  suit  the  parties  to  such  suit  may  be  of  differ- 
ent persuasions,  when  one  party  shall  be  of  tho  Hindu  and 
tho  other  of  tho  Mahomedan  persuasion,  or  where  one  or 
more  of  the  parties  to  the  suit  shall  not  be  either  of  the 
Hindu  or  Mahomedan  persuasion,  the  laws  of  those  persua- 
sions shall  not  be  pormitted  to  operate  to  deprivo  such 
party  or  parties  of  any  property  to  which,  but  for  the  opera- 
tion of  such  laws,  they  should  have  been  entitled.  In  all 
such  cases  the  decision  shall  bo  governed  by  tho  principles 
of  justice,  equity,  and  good  conscience  ;  it  being  clea  rly  un- 
derstood, however,  that  this  provision  shall  not  be  considered 
as  justifying  the  introduction  of  the  English  or  any  foreign 
law,  or  the  application  to  such  cases  of  any  rules  not  sanc- 
tioned by  those  principles." 

No  such  express  prohibition  of  "  the  introduction  of  tho 
English  or  any  foreign  law"  is  to  be  found  in  tho  Bombay 
or  Madras  Code  of  Regulations  for  the  Mofussil. 

The  provision  in  the  Bombay  Code  is  Reg.  IV.  of  1827, 
Sec.  26 :  a  The  law  to  be  observed  in  the  trial  of  suits  shall 
be  Acts  of  Parliament  and  Regulations  of  Government  ap- 

(m)  That  question  was  how  the  lands,  situated  in  the  Mofussil,  of  a  Jew 
who  died  domiciled  in  Calcutta,  should,  by  the  Supreme  Court  at  Calcutta, 
be  held  to  descend. 
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plicable  to  the  case  ;  in  the  absence  of  such  Acts  and  Regu- 
lations, the  usage  of  the  country  in  which  the  suit  arose ;  if 
none  such  appears,  the  law  of  the  Defendant ;  and,  in  the 
absence  of  specific  law  and  usage,  equity  and  good  con- 
science alone  f  and  see  Sec.  27,  cl.  1  and  2. 

The  Madras  Reg.  II.  of  1802,  Sec.  17,  adopted  the  old 
Bengal  Reg.  HI.  of  1793,  which  (Sec.  21)  directed  the 
Judges,  in  cases  where  no  specific  rule  existed,  to  act  accord- 
ing to  justice,  equity,  and  good  conscience  (n). 

Having  mentioned  the  foregoing  Regulations,  it  is  conve- 
nient here  to  advert  to  the  third  BflhflflL  The_Commissioners 
show  that  under  those  Insulations  the  Mofussil  courts  of 
India  are  in  nearly  the  same  position  in  regard  to  law  as 
Courts  of  Equity  in  England.  And  they  must  and  do,  in 
order  to  decide  rightly,  adoptjjbhe  maxim  on  which  English 
Courts  of  Equity  act,  viz.,  that  equity  follows  the  law.  The 
Commissioners  stated  that  the  principle  which  the  Mofussil 
courts  have  adopted  is  that  there  ^Js^no  lex  loci  in  British 
India,  and  their  practice  has  been  to  ascertain,  in  tno  best 
manner  they  could,  what  was  the  law  of  the  country  (it  would 
perhaps  be  more  correct  to  say,  of  the  class)  of  the  parties 
before  them,  with  this  limitation,  however,  that  all  British 
subjects  (technically  so  called)  were  to  have  English  law 
administered  to  them.  So  that  a  Scotsman  would  have 
English  law  administered  to  him,  which,  however,  for 
cogent  reasons  assigned  by  the  Commissioners,  they  con- 
sidered to  be  no  practical  grievance.  To  some  of  the  de- 
cisions of  the  Mofussil  courts  we  shall  presently  advert. 

To  show  the  groundwork  of  the  opinion  of  the  school  first 
mentioned,  which  attributes  the  introduction  of  the  English 
law  into  India  to  royal  charters  and  letters  patent,  it  is 
needful  to  refer  briefly  to  some  of  those  documents  (o). 

The  charter  of  the  43rd  Eliz.  (31st  December  1601)  cre- 
ated the  Governor  and  Company  of  the  Merchants  of  London 

(n)  See  Abraham  v.  Abraham,  9  Moo.  Ind.  App.  195,  and  Varden  Seth 
Sam  v.  Luckpathy  Tloyjee  Lalla,  Ibid.  303. 

(o)  As  to  the  introduction  of  the  Law  of  England  by  charters,  see 
Vaughau  293. 
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 I8fi7.  trading  into  the  East  Indies  (which  I  shall,  for  brevity,  call 

Bera^mji  t,he  London  Company),  a  body  corporate  capable  in  law  "  to 
Rogers  ^mve'  P1^1*80'  receive,  possess,  enjoy,  and  retain  lands, 
rents,  privileges,  liberties,  jurisdictions,  franchises,  and 
hereditaments  of  whatsoever  kind,  nature,  or  quality  soever 
they  be,  to  them  and  their  successors,  and  also  to  give,  grant, 
demise,  alien,  assign,  and  dispose  of  lands,  tenements,  and 
hereditaments, ,"  It  empowered  the  Governor  and  Company 
to  make  and  enforce  laws  u  for  the  good  government  of  tho 
same  Company,  and  of  all  factors,  masters,  mariners,  and 
other  officers  employed  or  to  bo  employed  in  any  of  their 
voyages,  and  for  tho  better  advancement  and  continuance 
of  tho  said  trado  and  traffic,"  provided  that  such  laws  "  be 
reasonable,  and  not  contrary  or  repugnant  to  tho  laws, 
statutes,  or  customs  of  this  our  Realm."  This  power  to 
legislate,  it  should  be  observed,  contains  no  express  refer- 
ence to  factories  or  territories. 

The  letters  patont  7  Jac.  L  (31st  May  1609)  confirm,  in 
nearly  identical  language,  the  preceding  charter  (43  Eliz.) 
in  the  above  particulars. 

In  the  second  index  to  a  volume  of  charters,  from  a.  d. 
1601  to  A.  n.  1774,  relating  to  India  and  published  in 
1774,  it  is  mentioned  that  there  was  a  charter,  20  Jac.  I. 
(dated  4th  February  1622),  empoweringthe  London  Company 
to  chastise  and  correct  all  English  persons  residing  in  the 
East  Indies  and  committing  any  misdemeanour,  either  with 
martial  law  or  otherwise"  (p).  I  have  not  been  able  to  pro- 
cure any  copy  of  that  charter. 

. 

The  letters  patent  13  Car.  II.  (3rd  April  16G1)  confirm  the 
charter  43  Eliz.  and  the  charter  7  Jac.  I.  (1609)  in  the  above- 
quoted  particulars,  and,  further,  contain  this  very  important 
provision :  "  That  the  Governor  and  his  Council  of  the  seve- 
ral and  respective  places  where  the  said  Company  havo  or 
shall  liave  any  factories  or  places  of  trade  within  tho  said 
East  Indies,  may  havo  power  to  judge  all  persons  belonging 
to  the  said  Governor  and  Company,  or  that  slmll  live  under 

{p)  See  Anderson's  English  in  Western  India,  129}  1  Brace's  Annals 
522 ;  3  Ibid.  551. 
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them,  in  all  causes,  whether  civil  or  criminal,  according  to  the  

laws  of  this  Kingdom,  and  to  execute  judgment  accordingly,  bbka'jwi 
And  in  case  any  crime  or  misdemeanour  shall  be  committed  Ro„BBS> 
in  any  of  the  said  Company's  factories  in  the  said  East  In- 
dies where  judicature  cannot  be  executed  as  aforesaid,  for 
want  of  a  Governor  and  Council,  there,  then,  and  in  such  case 
it  shall  and  may  be  lawful  for  the  chief  factor  of  that  place 
and  his  Council,  to  transmit  the  party,  together  with  the 
offence,  to  such  other  plantation,  factory,  or  fort,  where  there 
is  a  Governor  and  Council,  where  justice  may  be  executed, 
or  into  this  Kingdom  of  England,  as  shall  be  thought  most 
convenient,  there  to  receive  such  punishment  as  the  justice 
of  the  offence  shall  deserve." 

Master  Stephen  does  not,  nor  does  Lord  Lyndhurst  in 
Freeman  v.  Fairlie  (q),  specially  mention  the  charter  or  letters 
patent  of  the  13  Car.  U.  (3rd  April  1661),  which,  it  will  be 
perceived,  is  the  first  charter  that  actually  created  courts 
of  justice  in  British  India,  directing,  as  it  did,  that  the 
Governor  and  Council,  not  only  of  the  factories  and  places 
of  trade  which  the  London  Company  then  possessed,  but  also 
of  those  which  they  should  subsequently  acquire,  should  be 
courts  of  justice  in  all  causes,  civil  and  criminal ;  and  that 
tho  laws  to  be  administered  in  those  courts,  as  well  to  the 
persons  belonging  to  the  Company,  as  to  "  the  persons  who 
shall  live  under  them,"  should  be  "  the  laws  of  this  Kingdom/' 
i.e.,  England.    That  charter  has  been  noticed  by  Sir  Charles 
Grey,  C.J.,  in  his  judgment  in  Jebb  v.   Lefevre  (r),  and 
by  Lord  Kingsdown  in  The  Advocate  General  of  Bengal  v. 
Ranee  Surnomoye  Dossee  (s).  The  Indian  Law  Commissioners 
appear  to  have  overlooked  both  it  and  the  case  of  Jebb  v. 
Lefevre,  which  was  decided  fourteen  years  before  the  date  of 
their  Lex  Loci  Report.    We  shall  presently  revert  to  the 
charter  13  Car.  II.  (3rd  April  1661.) 

Upon  tho  marriage  of  Charles  II.  to  Princess  Catharine 
of  Portugal  in  the  same  year  (1661),  the  city  and  castle  of 

(?)  1  Moo.  Ind.  App.  321. 
(r)  Clarke's  Addl.  Cases,  56,  58,  S.;C.  j  Morton's  Rep.,  Montriou's  ed„ 
p.  152. 

(*)  9  Moo.  Ind.  App.  426. 
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1807. 
Naoroji 
Bbba'kji 

V. 


Tangier,  with  all  its  rights,  profits,  territories,  and  appur- 
tenances, its  income  and  revenue,  and  tho  full  and  absolute 
dominion  and  sovereignty  of  that  city  and  castle,  and  tho 
aforesaid  territories  with  all  their  royalties,  &c,  were  by  the 
2nd  article  of  a  treaty  (/)  dated  the  23rd  of  June  1GG1,  and 
consisting  of  twenty  articles  or  clauses,  ceded  by  Alfonsus 
VI.,  King  of  Portugal,  to  the  British  Crown.  Then  follows 
this  proviso  :  "  That  all  tho  military  and  other  inhabitants 
of  the  aforesaid  town  and  castle  of  Tangier,  or  so  many  as 
choose  to  remain  and  reside  thero,  shall  be  treated  on  the 
most  friendly  footing;  the  freo  exercise  of  tho  Roman 
Catholic  religion  shall  be  permitted  to  them,  and  in  all  civil 
matters  they  shall  obey  the  King  of  Great  Britain,  and,  as 
subject  to  and  under  the  dominion  of  the  said  King,  they 
shall  be  ruled  and  governed  by  the  same  laws  and  customs  as 
have  hitlierto  been  used  aiul  approved  in  the  aforesaid  town 
and  castle. "  By  tho  eleventh  article  of  the  same  treaty  the 
King  of  Portugal  gave,  transferred,  granted,  and  confirmed 
to  the  Crown  of  Great  Britain  "  the  port  and  island  of  Bom- 
bay, in  the  East  Indies,  with  all  tho  rights,  profits,  terri- 
tories, and  appurtenances  whatsoever  thereunto  belonging, 
and,  together  with  the  incomo  and  revenue,  tho  diroct 
full  and  absolute  dominion  and  sovereignty  of  the  said 
Port,  Island,  and  Premises,  with  all  their  royalties,  freely, 
fully,  entirely,  and  absolutely,  M  &c.  &c.  "  The  inhabitants 
(as  subjects  of  the  King  of  Great  Britain,  and  under  his 
sovereignty,  crown,  jurisdiction,  and  government)  being 
permitted  to  remain  there,  and  to  enjoy  the  freo  exercise 
of  tho  Roman  Catholic  religion  in  tho  samo  manner  as  they 
do  at  present,  it  being  always  understood,  as  it  is  now 
declared  onco  for  all,  that  the  same  regulations  shall  be  ob- 
served for  the  exorciso  and  preservation  of  the  Roman 
Catholic  religion  in  Tangier,  and  all  other  places  which  shall 
be  ceded  and  delivered  by  the  King  of  Portugal  into  the 
possession  of  the  King  of  Great  Britain,  as  were  stipulated 
and  agreed  to  on  the  surrender  of  Dunkirk  into  the  hands 
of  the  English ;  and,  when  the  King  of  Great  Britain  shall 

(0  Sec  a  copy  of  this  treaty  in  the  Records  of  Government,  Vol.  1 1.,  Pub- 
lic Department,  a.d.  177^- 
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Roger**. 


send  his  fleet  to  take  possession  of  the  said  Port  and  Island  18f!Z-  

of  Bombay,  tho  English  shall  havo  instructions  to  treat  the  Bsba'kji 
subjects  of  the  King  of  Portugal  throughout  the  East  Indies 
in  the  most  friendly  manner,  to  help  and  assist  them,  and 
to  protect  them  in  their  trade  and  navigation  there." 

Tho  distinction  (noticed  by  Sir  A.  Anstruther)  between 
the  stipulations  contained  in  this  treaty  as  to  Tangier  and 
those  as  to  Bombay  is  very  remarkable.  Though  the  free 
exerciso  of  the  Roman  Catholic  religion  for  the  inhabitants 
of  both  those  places  is  stipulated  for,  the  retention  of  the 
existing  laws  and  customs  of  Tangier  alone  is  provided  for. 
The  absence  of  any  such  reservation  in  favour  of  the  laws 
and  customs  of  the  inhabitants  at  largo,  or  Portuguese  in- 
habitants in  particular  of  Bombay,  cannot  have  been  unin- 
tentional. "We  havo  not  to  look  very  far  for  the  reason  for 
this  distinction  between  Tangier  and  Bombay.  Two  months 
and  twenty  days  before  the  date  of  this  treaty  of  cession  tho 
laws  of  England  were,  as  we  havo  seen,  introduced  by  the 
charter  of  13  Car.  II.  (3rd  April  1661)  as  the  guide  in  all 
cases,  civil  and  criminal,  in  tho  factories  or  places  in  India 
which  the  London  Company  then  had,  or  thereafter  might 
have.  It  is  not  too  much  to  suppose  that  the  advisers  of 
King  Charles  II.  thought  that  it  would  bo  too  glaring  an 
inconsistency  that  the  laws  of  England  should  prevail  in 
tho  factories  and  settlements  of  the  Company  in  India,  and 
that  the  Portuguese  or  some  other  laws  not  English  should 
prevail  in  tho  territory  of  the  Crown  in  tho  samo  country. 
Wlion  wo  look  at  the  names  of_tho  plenipotentiaries,  Lord 
Chancellor  Clarendon  [Hyde] ,  tho  Earl  of  Southampton,  the 
Earl  of  Albemarle  [Monk],  the  Duke  of  Ormond,  the  Earl 
of  Manchester,  and  Sir  Edward  Nicholas  and  Sir  William 
Morico  (Secretaries  of  State),  wjjo  entered  into  that  treaty  on 
behalf  of  Charles  II.,  wo  cannot  be  surprised  at  finding  that 
such  an  inconsistency  was  avoided.  No  such  reason  oxisted 
against  the  preservation  of  the  laws  and  customs  of  the  in- 
habitants of  Tangier. 

That  treaty  reserved,  as  has  been  seen,  to  the  inhabitants 
of  the  island  of  Bombay,  permission  to  remain  there,  and 
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to  enjoy  the  free  exercise  of  the  Roman  Catholic  religion ; 
Bbra^mji  but,  although  I  have  often  carefully  perused  the  twenty 
Rogers  articles  of  which  the  treaty  consists,  I  have  been  unable  to 
discover  in  it  any  such  general  reservation  of  their  "  privi- 
leges and  rights,"  as  Sir  A.  Anstruther  mentions.  He  could 
scarcely  have  intended  to  refer  to  the  twelfth  article  of  that 
treaty,  which  was  as  follows : — "  In  order  that  the  subjects 
of  the  King  of  Great  Britain  may  enjoy  more  ample  benefits 
from  their  trade  and  commerce  throughout  the  King  of 
Portugal's  dominions,  it  is  covenanted  that  the  merchants 
and  factors,  over  and  above  the  grants  made  to  them  by 
former  treaties,  shall,  in  virtue  of  this  treaty,  have  the  liberty 
of  residing  in  all  places  where  they  shall  judge  proper, 
and  particularly  that  they  shall  dwell  and  enjoy  the  same 
privileges  and  immunities,  so  far  as  they  relate  to  trade,  as 
the  Portuguese  themselves,  in  the  cities  and  towns  of  Goa, 
Cochin,  and  Diu,  provided,  however,  that  the  subjects  of  the 
King  of  Great  Britain  resident  in  any  of  the  aforesaid  places 
shall  not  exceed  the  number  of  four  families  in  any  one  of 
them."  The  privileges  and  immunities,  here  spoken  of,  are 
manifestly  privileges  and  immunities  of  residence  and  trade, 
to  be  enjoyed  not  in  Bombay,  but  in  places  still  continuing 
under  the  government  of  Portugal.  It  is  not  improbable 
that,  by  an  error  of  memory,  Sir  A.  Anstruther  attributed  to 
the  marriage  treaty  of  1661  the  clause  as  to  privileges  con- 
tained in  the  charter  of  1668,  of  which  wo  shall  presently 
speak. 

The  Earl  of  Marlborough  was  deputed  to  take  over  pos- 
session of  Bombay,  its  territories  and  appurtenances,  on 
behalf  of  Charles  II.  Disputes  arose  between  him  and  the 
Portuguese  as  to  whether  the  islands  of  Salsette  and  Caranja 
formed  part  of  the  territories  and  appurtenances  of  Bombay. 
After  some  fruitless  endeavours  to  arrange  the  extent  of 
cession,  the  Earl  returned  to  England,  leaving  Sir  Abraham 
Shipman,  who  with  five  hundred  troops  had  accompanied 
him  to  India.  Sir  Abraham  landed  his  men  at  the  island 
of  Anjeediva,  not  far  from  Goa.  Ho  and  the  greater  part  of 
the  troops  having  died  on  the  island  from  want  of  provi- 
sions and  accommodation,  and  the  unhealthiness  of  the  cli- 
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mate,  (u)  his  socretary,  Mr.  Humphrey  Cooke,  "  to  preserve  _ 
his  own  life  and  the  lives  of  the  remaining  troops"  (v), 
acceded  to  a  treaty  with  the  Viceroy  of  Gou,  Don  Antonio 
de  Mello  e  Castro,  for  the  cession  of  Bombay,  substantially 
renouncing  all  claim  to  the  neighbouring  islands,  granting 
to  the  Portuguese  of  those  islands  the  free  use  of  the  fish- 
eries and  of  the  harbour  of  Bombay,  without  payment  of  tri- 
bute or  custom  duty,  and  free  ingress  and  egress  for  the 
fleets  of  the  King  of  Portugal ;  that  owners  of  estates  in  the 
island  of  Bombay,  whether  resident  there  or  not,  should  be 
free  to  farm  those  estates,  or  to  soli  them,  on  the  best  terms 
procurable,  and  should  the  English  require  them  they  should 
give  for  them  their  fair  and  just  value ; — that  all  deserters, 
runaway  slaves,  "  Gentoos"  in  charge  of  property  belonging 
to  Portuguese  or  other  subjects  of  the  King  of  Portugal, 
Gurumbees  (Kunbis),  Bhandaris,  and  artificers  who  might  es- 
cape from  Portuguese  territory,  and  place  themselves  under 
the  protection  of  the  British  flag,  should  be  immediately  sent 
back  to  the  Portuguese  territory.  It  also  contained  provisions 
for  the  free  exercise  of  their  religion  by  the  inhabitants  of 
the  island,  and  inter  alia  the  following  clause  :  "Persons 
possessing  revenue  at  Bombay  derived  either  from  patri- 
monial or  crown  lands,  shall  continue  to  possess  them  [sic] 
with  the  same  right,  and  shall  not  be  deprived  thereof, 
except  in  cases  which  the  laws  of  Portugal  direct,  and  their 
sons  a)id  descendants  shall  succeed  to  them  with  the  same  right 
and  claim  above  mentioned,  and  those  who  may  sell  the  said 
patrimonial  or  crown  estates  shall  transfer  to  the  purchasers 
the  same  right  and  perpetuity  they  had,  that  the  purchasers 
may   enjoy  the  same,  and  their  successors    in  the  like 
manner."    It  was  also  provided  that  the  inhabitants  and 
landholders  of  Bombay  should  not  be  obliged  to  pay  to 
the  Crown  of  England  a  higher  foras  than  they  used  to 
pay  to  the  Crown  of  Portugal.    A  copy  of  that  treaty  will 

(u)  Fryer  says  :  "  In  the  mcamvhile  Sir  Abraham  Shipman,  with  near 
,*W)0  of  his  best  men,  rested  content  without  any  further  acquests,  leaving 
their  bones  at  Angediva,  poisoned  partly  by  the  noisomeness  of  the  air, 
the  violence  of  the  rains,  and  the  little  defence  against  them,  but  chiefly 
by  their  own  intemperance." 

(v)  2  Bruce's  Annals  155. 
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1867.  bo  found  tit  pages  1987  to  1004,  and  a  .summary  of  it  at 

Buurim  PaSes  1994  to  1996>  of  Vo1-  95  ot" tno  Diarv  of" thc  E«venuc 
Rogerb  Department  at  the  Bombay  Secretariat  for  1814,  being1 
Nob.  1  and  2  of  the  papers  which  form  thc  Appendix  to  Mr. 
P.  Warden's  Report,  or  Essay,  on  tho  Landed  Tenures  of 
Bombay,  which  Report  has  been  hi  purl  published  in  the 
Proceedings  of  the  Bombay  Geographical  Society  for  June 
to  August  1830. 

Some  only  of  tho  documents  annexed  to  it,  or  abridgments 
thereof,  including  thc  treaty  entered  into  by  Humphrey 
(Inofre)  Cooke,  have  been  published  in  the  same  number 
of  the  Bombay  Geographical  Society's  Proceedings,  at  page 
68  to  page  71 . 

The  so-called  treaty  of  Humphrey  Cooke  with  De  Mello 
e  Castro  was  never  ratified,  either  by  the  Crown  of  England 
or  that  of  Portugal,  and  was  expressly  repudiated  by  the 
former  (w). 

In  a  letter  (a>)  from  Charles  II.,  dated  the  10th  of  March 
1676-7,  to  Lewis  de  Mendoga  Furtado,  Count  of  Lavradio, 
Viceroy  and  Captain  General  of  Indian  Affairs  and  Domin- 
ions for  tho  Regent  of  Portugal,  Cooke's  treaty  is  thus  spoken 
of :  "  That  very  unjust  capitulation  which  Humphrey  Cooke 
was  forced  to  submit  to  at  the  time  when  that  place  (Bom- 
bay) was  first  transferred  to  our  possession,  which  capitula- 
tion neither  he,  Humphrey,  was  empowered  to  come  unto, 
nor  any  one  else  to  impose  upon  him  in  contravention 
to  a  compact"  (thc  treaty  of  the  23rd  of  June  1661)  "  framed 
in  so  solemn  and  religious  a  manner.    We  therefore  are  de- 
termined to  protest  against  the  said  capitulation,  as  prejudi- 
cial to  our  Royal  dignity  and  derogatory  to  our  right,  which 
we  hold  in  the  higher  estimation  for  corning  to  us,  in  part 
of  her  dowry,  with  our  aforesaid  dearest  Consort."  The 

(w)  2  Brace's  Annals  168 ;  Warden's  Report  on  the  Landed  Tenures  of 
Bombay,  paras.  10,  187,  188,  189  (pp.  4,  43,  44  of  thc  printed  edition) ; 
Anderson's  English  in  Western  India,  113,353;  1  Mill  Hist.  Ind.  67, 
5th  ed. ;  and  see  per  Perry,  C.  J.,  in  Wardens  of  Nossa  Senhora  v.  Bishop 
Hartmann,  Perry's  Oriental  Cases,  p.  335. 

(*)  Copy  in  Records  of  Government  Vol.  27,  Public  Department,  for 
1773-4,  p.  146. 
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same  letter  also  speaks  of  the  displeasure  with  which 
Charles  II.  had  learned  "  that  our  subjects  going  by  sea  on 
the  prosecution  of  their  trade  unto  the  dominions  of  the 
Great  Mogul  and  Savagee  (Sivaji)),  between  whom  and  us 
a  good  understanding  subsists/'  were  charged  with  a  tribute 
for  sailing  "  through  the  open  Straits  of  Tannah,  as  also  for 
passing  by  Caranjah,  though  lying  contiguous  on  the  very 
waters  of  our  said  Port"  (Bombay),  and  that  he  (Charles  II.) 
had  forbidden  the  East  India  Company  to  submit  to  that 
tribute. 

A  subsequent  effort,  made  in  1699-1700,  by  the  Portu- 
guese, to  induce  the  Government  of  Bombay  to  form  a 
treaty  recognising  the  treaty  of  Humphrey  Cooke,  com- 
pletely failed  (?/). 

By  Royal  Charter  (20  Car.  II.)  dated  the  27th  of  March 
1668,  reciting  the  Charter  of  the  18  Car.  II.  {Srd  April  1661), 
and  reciting  also  the  treaty  of  the  23rd  of  June  1661,  Charles 
II.  did  "  give,  grant,  transfer,  and  confirm"  to  the  London 
Company  the  Port  and  Island  of  Bombay,  "with  all  the 
rights,  profits,  territories,  and  appurtenances  thereof  what- 
soever, and  all  and  singular  royalties,  revenues,  rents,  cus- 
toms, castles,  forts,  buildings,  and  fortifications,  privileges, 
franchises,  preeminences,  and  hereditaments  whatsoever," 
&c,  in  as  large  a  manner  as  the  Crown  of  England  enjoyed 
or  ought  to  enjoy  them,  under  the  grant  of  the  King  of 
Portugal  in  the  treaty  of  1661,  "and  not  further  or  other- 
wise," and  created  the  London  Company  "  the  true  and  ab- 
solute Lords  and  Proprietors  of  the  Port  and  Island  and  pre- 
mises aforesaid,  and  of  every  part  and  parcel  thereof,"  which 
appertained  to  the  Crown  of  England  by  force  of  the  grant 
of  the  King  of  Portugal,  "and  not  further  or  otherwise" 
(saving  the  allegiance  due  to  the  Crown  of  England,  and  its 
royal  power  and  sovereignty  over  its  subjects  in  and  over 
the  inhabitants  of  the  port  and  island),  "to  have, hold,  &c. 
the  said  Port  and  Island,  &c.  "  unto  them,"  the  said  Com- 
pany, **  to  the  only  use  of  them,"  the  said  Company,  "  their 

(y)  Anderson  353,  citing  a  letter  from  Sir  J.  Gayer  anil  his  Council 
to  the  Court  of  Directors,  dated  1st  February  1/00. 


18C7. 

JNAOROJI 
BEKA  MJI 
V. 

Rogers. 
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— m7'  successors  and  assigns  for  evermore,  to  be  holdenof  Us,  our 

Naoroji 

Bsra'mji  heirs  and  successors,  as  of  the  Manor  of  East  Greenwich  in 
BooBHs.    tne  County  of  Kent,  in  free  and  Common  Socage,  and  not  in 

Capite,  nor  by  Knight's  Service,"  at  the  rent  of  ten  pounds 

yearly  payable  to  the  Crown  (2). 

This  charter  reserved,  as  the  treaty  of  1601  had  done,  to 
"  the  inhabitants  of  the  said  Island"  "the  free  exercise  of 
the  Roman  Catholic  religion,"  "  and  further  also  that  the 
said  inhabitants,  and  other  our  subjects  in  the  said  Port  and 
Island,  shall  and  may  peaceably  and  quietly  have,  hold, 
possess,  and  enjoy  all  their  several  and  respective  properties, 
privileges,  and  advantages  whatsoever  which  they  lawfully 
had  or  enjoyed,  or  ought  to  have  had  or  enjoyed,  at  the 
time  of  the  surrender  of  the  said  Port  and  Island  to  us  as 
aforesaid,  or  at  any  time  since,  anything  in  these  presents 
contained  to  the  contrary  notwithstanding."  We  think  that 
this  proviso  cannot  be  regarded  as  conferring  upon  the 
inhabitants  of  the  island  any  other  or  higher  rights  than  they 
were  entitled  to  under  the  marriage  treaty  of  Charles  II. 

The  charter  also  provided  that  the  Company  or  their 
assigns  should  not  at  any  time  "  sell,  alien,  transfer,  or 
otherwise  dispose  of  the  said  Island  and  premises,  or  any 
part  or  parts  thereof,  to  any  Prince,  Potentate,  or  State,  or 
other  person  or  persons  whatsoever,  but  such  as  are  or 
shall  bo  the  subjects  and  of  the  allegiance"  of  the  Crown  of 
England.  Had  the  question  as  to  the  introduction  of  so  much 
of  the  English  law  of  real  property  as  prevents  aliens  from 
holding  freehold  land  arisen  in  Bombay,  which  arose  in  The 
Mayor  of  Lyon*  v.  The  East  India  Company,  with  respect 
to  lands  in  Calcutta  and  the  Bengal  Mofussil,  this  proviso 
would  havo  be"en  important  (a).  In  saying  so,  however, 
we  are  not  to  be  understood  as  intimating  any  opinion  that 
the  result  of  such  a  question  arising  in  the  present  day  at 
Bombay  might  not  be  the  same  as  it  was  in  Calcutta  and 
the  Mofussil.  We  have  not  met  with  such  a  proviso  in  any 
of  the  other  charters  relating  to  India. 

(z)  See  Perry's  Oriental  Coses  62. 
(a)  See  the  remarks  of  Lord  Brougham  in  the  Mayor  of  Lyons  v.  The 
E.  I,  Company,  I  Moore's  Ind.  App.  2/5. 
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This  charter  further  contained  a  power  for  the  Company  itffj. 
"  to  ordain,  make,  establish,  and  under  their  common  seal  bera'mVi 
to  publish,  any  laws,  ordinances,  and  constitutions  whatever,  RoggRg 
for  the  good  government  and  other  use  of  the  said  fort 
and  island  of  Bombay  and  the  inhabitants  thereof,"  and  also 
"  to  impose  pains,  punishments,  and  penalties,  by  fines,"  &c. 
&c.  "  for  the  observation  of  the  same  laws,"  &c,  "  so  al- 
ways a*  the  said  laws,  ^-c,  pa  ins,  fyc.,  be  consonant  to  reason, 
and  not  repugnant  or  contrary,  but  as  near  as  may  be  agree- 
al)le,  to  the  lares  of  this  our  Realm  of  England." 

It  further  provided  that  it  should  be  lawful  for  the  Com- 
pany, "  by  themselves  or  by  their  Governor  or  Governors, 
officers,  and  ministers,  &c,  according  to  the  naturo  and 
limits  of  their  respective  offices  and  places  within  the  said 
port  and  island  of  Bombay,  the  territories  and  precincts 
thereof,  to  correct,  punish,  govern,  and  rule  all  and  every 
the  subjects  of  Us,  our  heirs  and  successors,  that  now  do  or 
at  any  time  hereafter  shall  inhabit  within  the  said  port 
and  island,  &c.  according  to  such  laws,"  &c.  as  by  tho  said 
Company,  "  in  any  general  Court  or  Court  of  Committees  as 
aforesaid,  shall  be  established,  and  to  do  all  and  every  other 
thing  and  things  which  unto  the  complete  establishment  of 
justice  do  belong,  by  Courts,  Sessions,  forms  of  judicature, 
and  manner  of  proceedings  therein,  like  unto  those  estab- 
lished and  used  in  this  our  realm  of  England,  although  in 
these  presents  express  mention  be  not  mado  thereof,  and 
by  Judges  and  other  officers"  by  the  Company,  or  by  the 
"  Chief  Governor  or  Governors  of  the  said  port  and  island 
of  Bombay,  to  be  delegated  to  award  process,  hold  pleas, 
judge  and  determine  all  actions,  suits,  and  causes  whatsoever, 
of  any  hind  or  nature  what soever,  and  to  execute  all  and 
every  such  judgment,  so  always  as  the  said  laws,  ordinances, 
and  proceedings  be  reasonable,  and  not  repugnant  or  con- 
trary, but  as  near  as  may  be  agreeable,  to  the  laws,  statutes, 
government,  and  policy  of  this  our  Kingdom  of  England ,  and 
subject  to  the  provisos  and  savings  herein."  (b).    It  also 

(6)  See  Perry's  Or  Ca.  63,  n.,  referring  to  a  passage  in  Clark's  Colo- 
nial Law  p.  7,  n.  9,  which  is  as  follows  :  «« But  when  by  royal  commission 
a  new  legal  constitution  has  been  granted  to  a  colony  establishing  a  legis- 
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1SC7.  for  military  purposes,  or  in  case  of  rebellion,  mutiny,  or 
BebVmji  sedition,  puqjorted  to  sanction  the  use  of  military  law  (<•). 
Rogers  Ifc  fllrtner  declares  that  "  all  and  every  the  persons  being 
our  subjects  which  do  or  shall  inhabit  within  the  said  Port 
and  Island  of  Bombay,  and  every  of  their  children  and  pos- 
terity, &c,  within  the  precincts  and  limits  thereof,  shall 
have  and  enjoy  all  liberties,  franchises,  immunities,  capaci- 
ties, and  liabilities  of  free  denizens  and  natural  subjects 
within  any  of  our  dominions,  to  all  intents  and  purposes  as 
if  they  had  been  abiding  and  born  within  this  our  Kingdom 
of  England,  or  in  any  other  of  our  dominions." 

The  next  proviso  is  also  important.  It  declares  thnt  it 
shall  be  lawful  for  the  Company,  their  agents,  factors, 
and  servants,"  to  have,  hold,  exercise,  enjoy,  and  execute  all 
and  singular  the  jurisdictions,  powers,  liberties,  privileges, 
benefits,  and  advantages  whatsoever  within  the  said  Tort 
and  Island  of  Bombay,  "  &c,  as  they  or  any  of  them  u  maj- 
or can  hold,  use,  exercise,  enjoy,  and  execute,  by  force  and 
virtue"  of  the  Charter  13  Car.  II.  (3rd  April  1601),  «  in  any 
other  plucr  or  places  of  the  said  East  Indies,  or  touching  anv 
other  their  plantations,  &c,  and  servants  or,  &c.  &c,  com- 
prised or  mentioned,  or  intended  to  be  comprised,  within  our 
said  charter  or  letters  patent,  in  as  large  and  amplo  manner,  to 
all  intents,  constructions,  and  purposes,  as  if  the  sa  id  juris* 
dictions;  powers,  liberties,  &c.  &c,  were  herein  particularly 
mentioned  and  expressed," 

The  reason  given  by  Lord  Kincjsdown,  in  The  Adcocate 
General  v.  Banee  Surnomoye  Dossec  (<?),  for  not  holding  that 
the  Charter  13  Car.  II.  (3rd  April  1G6])  conferred  jurisdiction 
(by  the  authority  given  to  the  Governors  and  their  Councils 
to  judge  all  persons  belonging  to  the  said  Company,  or  that 

lature,  courts  of  justice,  &c,  the  commission  has  generally  directed  that  the 
law  administered  in  its  courts  of  justice,  shall  be  in  all  things  as  nearly 
agreeable  as  possible  to  the  law  of  England.  After  the  issuing  of  such  com- 
mission, therefore,  the  law  of  England  is  the  rule  in  cases  not  specially 
provided  for."    And  see  ibid.,  pp.  25,  2G. 

(c)  For  an  instance  of  capital  punishment  by  martial  law  at  Bombay, 
a.d.  1674,  see  2  Bruce  36/,  368,  and  Anderson  219. 

(d)  9  Moore's  Ind.  App.  426. 
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should  live  under  them)  over  native  subjects  of  the  Mogul  _*897-___ 

JVa'okoji 

docs  not  seem  applicable  to  Bombay.  It  was  uot  a  factory,  Bera'mji 
such  as  the  Company  had  at  Surat  or  on  the  Hooghly,  or  in  Rogers. 
many  other  parts  of  India.  It  was  not  held  by  the  Com- 
pany from  tho  Mogul  or  any  other  Native  power.  The  full 
sovereignty  of  the  island  had  been  acquired  by  Charles  II. 
from  the  Kiug  of  Portugal,  and  Charles  II.  had  full  power 
by  those  letters  patent  of  1668  granting  the  Island  to  tho 
London  Company,  expressly  purporting  to  provide  for  legis- 
lation and  administration  of  justice  in  accordance  with  the 
law  of  England,  and  by  reference  incorporating  in  those 
letters  patent  all  jurisdictions  &c.  mentioned  in  the  charter 
of  the  3rd  of  April  1661,  to  introduce  English  Law  for  the 
government  of  all  persons  resident  in  Bombay.  It  may  per- 
haps be  considered  that,  on  the  principle  cqirestsio  uniuts 
exdusio  alterius,  the  marriage  treaty  of  1661,  by  expressly 
reserving  their  laws  to  the  inhabitants  of  Tangier,  and  •  by 
silence  as  to  the  laws  of  the  inhabitants  of  Bombay,  implied 
that  tho  English  Law  should  prevail  in  Bombay. 

Subsequently  to  the  cession  of  the  island  by  the  Portu- 
guese to  the  Crown,  disputes  arose  between  the  Govern- 
ment and  the  inhabitants,  as  to  what  lands  belonged  to  the 
latter,  and  what  had  belonged  to  the  Crown  of  Portugal. 
Those  disputes  continued  after  the  island  was  made  over  to 
the  Company  (e).  Under  date  the  12th  of  November  1672, 
certain  articles  of  agreement  (/),  (known  as  Governor 
Aungier's  Convention),  were  entered  into  between  Governor 
Aungier  and  his  Council,  on  behalf  of  the  Company  of  the 
one  part,  and  "tho  people  of  this  Island"  of  the  other  part. 
That  convention  recites  that  since  the  surrender  of  Bom- 
bay to  the  Crown  of  Great  Britain,  "  some  occasions  of  great 
discontent  did  succeed,  through  the  want  of  a  good  under- 

(  e  )  2  Brace's  Annals  191,  255;  Warden,  paras. 21,  28,  57,  pp.  7,  8,  10, 
and  17  of  the  printed  edition. 

(  /  )  Sec  copy  at  p.  1996  of  the  Diary  for  the  Revenue  Department  for 
1S14.  This  convention  has  not  been  printed  in  the  Proceedings  of  the 
Geographical  Society  with  Mr.  Warden's  Report,  although  forming  No.  3 
of  the  Appendix  to  the  original  Report.  That  Report  and  all  its  Ap- 
l>endices  were  copied  into  the  Diary  above  mentioned. 
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 Lf l6Zi_  standing  of  what  did  belong  of  right  to  the  Crown,  and  what 

Bera'mji  did  belong  to  the  people,  which  gave  the  original  cause  of 
Roobrs.  seizing  of  lands  and  estates  of  several  people,  to  the  general 
disquiet  of  His  Majesty's  subjects."  The  grant  of  Bombay 
by  the  Crown  to  the  Company  was  also  recited,  and  that 
orders  were  issued  by  the  Governor  in  Council,  "  in  obe- 
dience to  His  Majesty's  and  the  Hon'ble  Company's  com- 
mands, for  restoring  the  said  lauds  to  the  persons  who 
were  aggrieved,  provided  that,  upon  examination  of  their 
titles,  they  could  show  just  right  thereunto ;"  but  that  it  so 
happened  that,  in  the  examination  of  such  titles,  many 
doubts  arose,  which  gave  cause  of  disquiet  to  the  present 
possessors  of  houses  and  lands,  and  that  the  people,  "  in 
a  public  declaration  and  manifesto,"  proposed  to  the  Gov- 
ernor in  Council  the  payment  of  "  a  yearly  contribution  or 
composition,  of  20,000  xeraphius  (j/)  per  annum  to  the  Hon- 
ourable Company,  including  the  present  qtdt-nnt  or  fonts  (/*), 
provided  that  the  present  possessors  of  their  respective 
lands  and  estates  may  be  confirmed  and  established  in  their 
possessions,  and  thereby  be  secured  from  all  doubts  and  scru- 
ples that  may  arise  thereafter,  and  that  the  lands  formerly 
seized  may  be  restored  to  the  pretenders  thereunto ;  that, 
at  the  desire  of  the  Governor  in  Council, "  a  general  assembly 
of  the  chief  representatives  of  the  people  "  was  held  on  the 
1st  of  October  1G72,  at  the  Castle  of  Bombay ;  and  on  the  4th 

(g)  Thirteen  xeraphins  tempore  Charles  1 1,  equalled  £  1-2-6  sterling. 
The  xeraphin  contained  five  tangoes  or  three  larees.  Fryer,  Letter  IV., 
chap,  vii.,  p.  205. 

(h)  u  For  as"  is  derived  from  the  Portuguese  word  "  foray'  (Latino 
foras,  from  /oris  a  door),  signifying  outside.  It  here  indicates  the  rent 
or  revenue  derived  from  outlying  lands.  The  whole  island  of  Bombay  fell 
under  that  denomination  when  under  Portuguese  rule,  being  then  a  mere 
outlying  dependency  of  Bassein.  Subsequently  the  term  foras  was,  for 
the  most  part,  though  perhaps  not  quite  exclusively,  limited  to  the  new 
salt  batty  ground  reclaimed  from  the  sea,  or  other  waste  ground  lying 
outside  the  Fort,  Native  Town,  and  other  the  more  ancient  settled  and 
cultivated  grounds  in  the  island,  or  to  the  quit-rent  arising  from  that 
new  salt  batty  ground  and  outlying  ground.  The  quit-rent  in  Governor 
Aungicr's  convention  called  foras  also  bore  the  still  older  name  of  pensio 
(pensao,  pension),  and  since  that  convention  has  been  chiefly  known  by  the 
name  of  pension.  It  was  payable  in  respect  of  the  ancient  settled  and 
cultivated  ground  only.    Vide  iifra,  note  (j)),  page  43. 
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of  the  same  month,  they  presented  to  the  Governor  in 

Na'oroji 

Council  a  paper  containing  twelve   proposed  articles  of  bekamji 
agreement,  which  were  publicly  read  at  "  another  general  r0Ge„8 
assembly,  whereunto  all  the  people  in  general  interested 
in  this  affair  were  invited  to  appear,"  which  was  held  on 
the  1st  of  November  1672,  and  this  convention  or  "  com- 
position between  the  Hon'ble  East  India  Company  and 
Inhabitants  of  this  Isle  of  Bombay  and  Mayim,  subjects 
of  the  said  Company,  and  others,  that  having  lands  of 
inheritance   on  this  isle  are  living  in  other  places,"  was 
agreed  to.    There  were  present  at  this  meeting  Governor 
Aungier  and  his  five  Members  of    Council,  all  bearing 
English  names,  and  amongst  them  Mr.  James  Adams, "  Attor- 
ney General  for  the  Hon'ble  Company ;"  also  the  English 
Secretary  to  the  Council,  the  Portuguese  Secretary,  and  a 
Portuguese  named  DeLima,  Assistant  to  the  Attorney  Gene- 
ral.   The  chief  representatives  of  the  people  were  also  pre- 
sent, namely,  "  Father  Reginald  Burgos,  Procurator  for  the 
Reverend  Fathers  of  the  Society  of  Jesus,  Mr.  Henry  Gray,* 
Signor  Alvaro  Perez  de  Tavora,  Lord  of  the  Manor  of  Maza- 
gon,"  and  five  other  persons  bearing  Portuguese  names,  one 
of  whom  is  described  as  a  procurator.    It  is  unnecessary  to 
state  the  twelve  proposed  articles  at  full  length  :  suffice  it  to 
say  that  they  comprised  the  offer  of  a  payment,  by  the  in- 
habitants, of  20,000  xeraphins  yearly,  including  therein  the 
quit-rents  theretofore  paid,  and,  in  substance,  stipulated 
that  the  Company  should  waive  all  claims  to  the  estates  in 
the  possession  of  the  inhabitants,  and  should  confirm  them, 
"  notwithstanding  any  suspicion  that  the  present  possessors 
may  have  fallen  into,"  and  should  deliver  up  to  "  the  old 
possessors,  of  what  condition  soever,"  the  estates  which  had 
already  been  seized ;  that  the  lands  should  not  be  measured, 
"  that  the  people  may  not  be  at  so  great  a  charge,  consider- 
ing their  extreme  poverty ;"  that  if  any  exemption  should  be 
granted  by  the  Company  to  any  individual  of  his  share  of  the 
20,000  xeraphins,  the  amount  of  that  share  should  be  de- 
ducted out  of  the  20,000  xeraphins,  "and  this  in  respect  this 

*  Henry  Gray  may  probably  be  a  clerical  eiror  for  Henry  Gary,  mentioned 
infrU,  p.  47. 

iv.— 6  o  c 
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_ 2f$L L—  composition  is  made  upon  all  estates  and  Itnuh  of  inheritancp 
Bk&a*xji    of  the  interested  in  the  Isle."    Similar  deductions  were  de- 
Roenw.     manded  iu  tue  event  of  any  of  the  oarts,  batty-grounds,  of 
other  lands  subject  to  the  annual  charge,  devolving  upon  the 
Company,  or  being  taken  for  the  purpose  of  building  the  city 
or  fortifications,  or  if  any  of  the  palmyras  wore  cut  down  for 
those  purposes.    None  of  the  proposed  articles  contained  any 
reference  wliatever,  either  direct  or  indirect,  to  the  course  of 
descent  of  or  succession  to  immoveable  or  any  other  property 
belonging  to  the  inhabitants.  The  articles  ultimately  agreed 
to  and  accepted  on  both  sides  were  fourteen  in  number.  The 
1st  was  "That  in  consideration  of  the  20,000  xeraphins  to 
be  paid  annually,  at  three  payments,    into   the  Hon'ble 
Company's  Treasury,"  the  Governor  in  Council,  on  behalf 
of  the  Company,  promised  "to  put  a  final  end  to  all  claims, 
pretences,  and  lawsuits  whatsoever,  which  have  arisen  or 
may  arise  between  the  Hon'ble  Company  and  the  people 
touching  the  titles,  lands,  or  estates  of  palmyras,  cocoanufc 
trees,  or  batty  grounds,  throughout  the  whole  isle,  excepting 
what  is  by  joint  agroement  excepted."    The  2nd,  "  That 
to  the  present  possessors  be  granted  new  patents,  confirmed 
according  to  the  respective  titles  by  which  their  heirs  and 
successors  shall  enjoy  their  estates."    The  3rd  in  substance 
declared  that  deductions  should  be  made  from  the  20,000 
xeraphins  to  the  extent  of  any  exemption  granted  by 
Government  to  any  individual  contributor,  and  also  if  any 
lauds  subject  to  the  tribute  should  be  taken  for  public 
purposes,  "and  this  in  respect  the  said  contribution  is 
made  upon  all  the  estates  and  lands  of  inheritance,  of  the 
whole  isle."  The  4th, "  That  all  estates  of  batty  grounds  and 
cocoanut  trees  seized  by  the  former  government,  and  now  in 
possession  of  the  Hon'ble  Company,  shall  be  restored  to 
their  respective  owners,  and  they,  their  heirs  and  successors, 
confirmed  in  their  said  possession  as  above  is  expressed." 
The  5th  article  provided  that  if  any  of  the  said  lands  &c. 
should  devolve  upon  the  Company  by  any  title  whatsoever, 
or  if  any  trees  were  cut  down,  or  "  oarts  of  batty  ground 
made  use  of  for  the  building  of  cities,  towns,  or  fortifica- 
tions, then  the  value  of  the  said  lands  or  trees  shall  be 
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omputed,  and  a  proportionable  abatement"  made  out  of 
the  annual  contribution.    The    6th  article  contained  the 
assent  of  the  Governor  in  Council  to  the  manuring  of  the 
palmyras  and  batty  grounds  with  fish,  provided  the  Com- 
pany sanction  the  same  (i).  The  7th  provides  for  an  abate- 
ment in  the  annual  contribution  in  the  event  of  injury  to 
the  lands  or  estates,  by  storm  or  other  calamity.    The  8th 
provides  for  the  collection  of  the  annual  tribute  by  per- 
sons to  be  nominated  by  tho  contributors,  and  two  persons 
to  be  nominated  by  Government.    The  9th  article  is  as 
follows  :   "  That  all  royalties,  rights,  privileges,  immunities, 
which  did  formerly  belong  to  the  Crown  of  Portugal  of  (j) 
fbras  and  royal  rents,  of  what  nature  or  condition  soever, 
they  shall  be  saved,  as  of  right  they  belong  to  the  Hon'ble 
Company.    The  10th  article  reserves  to  the  Company  "the 
little  isle  Colio  (k),  reaching  from  the  outer  point  westwardly 
of  the  Isle  to  the  paccary  (/)  called  Polo"  (/),  which,  it  is  stated, 
"  will  be  of  great  use  to  the  Hon'ble  Company  in  the  good 
design  which  they  have  for  the  security  and  defence  of  the 
whole  Isle."    A  "reasonable  satisfaction"  is  promised  to 
"the  persons  interested  therein."    The  11th  article  provides 
for  the  time  at  which  the  tax  or  tribute  should  commence, 
a  nd  that  the  first  payment  thereof  should  "  be  left  in  the  hands 
of  the  people  by  the  Governor  in  Council,  towards  purchasing 
and  buying  out  those  persons  who  have  estates  and  lands  in 
the  Colio."    The  contributors  wore,  however,  to  pay  the  quit- 

(i)  The  Company  is  recited  to  have  previously  objected  to  such  a  prac- 
tice. And  soe  Fryer,  Letter  II.,  chapter  I.,  p.  68,  and  Despatch  from  the 
Council  of  Snrat  to  tho  Deputy  Governor  and  Council  of  Bombay  dated  4th 
June  1672 :  Outward  Letter  Book,  Vol.  I.,  p.  267. 

(j)  Sic  in  copy  ;  quaere  whether  "  of  is  not  a  mistake  for  "  and." 

(k)  "  Colio"  is  probably  derived  from  the  Coli  or  Koli  fishermen,  who  had 
a  villago  or  hamlet  on  the  isle,  which  would  appear  to  bo  that  now  known 
as  Colaba  or  Koolaba — Arabic  for  a  strip  of  land  running  out  into  the  sea. 

(I)  pakhadi,  Maruthi  for  a  paved  path,  or  an  alley  (literally  a  wing)  of  a 
village. 

(>n)  Polo,  a  corruption  of  Palwa,  derived  from  Pal  ({TT^),  which,  inter  alia, 
tneanB  a  large  fighting  vessel,  by  which  kind  of  craft  the  locality  was  pro- 
bably frequented.  From  Palwa  or  Palwar  the  bandar  now  called  Apollo  is 
supposed  to  take  its  name.  In  the  memorial  of  a  grant  of  land,  dated  5th 
December  1743,  by  Government  to  Essa  Matra,  in  exchange  for  land  taken 
from  him  as  site  for  part  of  the  fort  walls,  the  pakhadf  in  question  is  called 
'<  Pallo." 


1867. 
Na  okoji 
Bkra'mji 
r. 

Rogers. 
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1867-  rent  as  usual.  The  1 2th  article  provided  for  the  survey  of 
Bera  mji  the  whole  isle,  aud  measurement  of  the  lands  and  estates 
Ro«kr8  °f eacn  Person  a^  a  moderate  charge.  The  13th,  "  That 
there  shall  be  reserved  for  the  Hon'ble  Company's  Service 
all  grounds  on  the  water  side  within  the  compass  of  the  Isle, 
to  be  disposed  of  in  necessary  occasions  for  the  public,  ex- 
cepting such  ground  wherein  there  are  at  present  planted 
gardens  of  cocoanut  trees,  or  rice  grounds,  as  also  churches, 
houses,  or  warehouses  of  stone  ;  and  whensoever  for  the  public 
good  it  shall  be  necessary  to  make  use  of  any  of  the  said 
places  or  properties,  the  Governor  and  Council  shall  make 
satisfactions  to  the  interested  in  a  reasonable  manner.  But 
the  people  are  to  take  notice  that  they  receive  in  this  par- 
ticular favour  from  the  Hon'ble  Company,  their  Governor 
and  Council,  in  regard  tliat  in  all  Kingdoms  of  the  World, 
the  ground  on  the  water  side  from  the  distance  of  forty 
yards  at  least  from  high -water  mark  belongs,  as  a  sovereign 
right  and  privilege,  to  the  Kings  or  Princes  thereof."  The 
14th  article  declared  that  the  Governor  and  Council  estab- 
lished and  ratified  this  agreement  as  perpetual  and  irrevo- 
cable between  the  Company  and  the  people,  and  contained  a 
promise  by  the  Governor  in  Council  to  prevail  with  the  Com- 
pany "  to  establish  and  confirm  the  same  by  a  patent  made 
under  their  hands  and  seals." 

That  Convention  was  signed  by  the  Governor,  the  Deputy 
Governor  (Captain  John  Shaxton),  the  five  Members  of 
Council  (including  Attorney  General  Adams),  and  the  Eng- 
lish Secretary  to  the  Council,  and  purported  to  be  sealed 
with  the  Company's  seal.  It  was  also  signed  by  "  one  hun- 
dred and  twenty  of  the  eminents  of  the  Povo  (n),  on  behalf 
of  the  whole  Povo  of  the  Isle." 

The  Govornor  and  Council  having  "  been  given  to  under- 
stand that  several  inhabitants  of  the  Isle  did  give  out 
divers  words  tending  to  the  dishonour  and  discredit  of  the 
Hon'ble  Company's  Government  on  this  Isle,  saying  that 
the  abovesaid  contract  made  between  the  Governor  or 

(n)  Povo,  people. 
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Hon'ble  Company  and  the  Povo  was  unjust"  (0),  reconvened 
all  the  Povo  in  a  general  assembly  on  the  16th  of  July  1674, 
and  desired  them  "  to  declare  their  minds  freely,  without 
the  least  apprehension  of  fear,  concerning  their  sense  of 
the  said  contract,  and  whether  they  owned  those  exclama- 
tions against  it ;  declaring  further  that  they  were  at  their 
own  liberty  whether  it  should  be  disannulled  and  made 
void,  or  be  confirmed.  Whereupon  the  Povo  in  general 
said  they  never  exclaimed  against  the  said  contract,  but 
were  thoroughly  satisfied  therewith,  and  of  the  justice 
thereof,  it  being  an  affair  of  their  own  request  and  seeking 
after,  and  desired  that  the  Governor  in  Council  would  be 
pleased  to  ratify  and  confirm  the  said  contract  unto  them, 
which  was  unanimously  on  both  sides  agreed  on,  and 
signed  and  confirmed  by  both  parties  in  Bombay  Castle, 
the  1 6th  July  1674, 26  Caroli  Secundi  Regis  Angliaa  &c."  ( p) 

(o)  In  a  subsequent  despatch  to  the  Court  of  Directors,  dated  17th 
January  1675-6,  Governor  Aungier  and  his  Council  wrote  :  "  When  the  con- 
tribution of  20,000  xeraphins  per  annum  raised  on  the  lands  was  estab- 
lished, certain  English,  very  few  in  number,  who  possessed  lands,  refused  to 
pay  what  was  assessed  on  them,  pretending  they  did  not  sign  the  contract, 
which  we  thought  not  prudent  to  take  much  notice  of  during  the  war- 
But,  since,  we  have  demanded  what  they  owe  thereon ;  which  they  have 
much  complained  of,  and  wo  presume  will  present  your  Honours  with  a 
petition,  whereunto  we  have  only  to  say  that  a  few  might  be  gratified  if 
the  consequences  were  not  evil.  Private  property  is  generally  too  eagerly 
pressed,  without  regard  to  public  inconvenience.  It  may  so  fall  out  that 
a  great  part,  if  not  the  whole,  of  the  lands  on  the  island,  may  fall  into  the 
hands  of  the  English,  who  might  protend  the  same  privilege,  and  therefore 
wo  thought  it  not  safe  to  begin  an  evil  example.  But  we  submit  to  your 
better  judgment,  it  were  well  if  the  English  were  encouraged  to  plant  on 
the  island,  which  would  bo  mado  secure,  if  all  the  land  were  possessed  by 
them.  But  some  better  way  may  be  found  to  privilege  them  above  others, 
which  we  recommend  to  your  Honours'  better  judgment." 

Mr.  Warden,  at  para.  33  of  his  Report  on  the  Landed  Tenures  of  Bom- 
bay, (p.  11,  printed  edition,)  says  of  Governor  Aungier's  Convention  : — "  At 
this  early  period,  therefore,  were  the  inhabitants  secured  in  their  posses- 
sions ;  all  who  now  hold  property  subject  to  the  payment  of  what  is  called 
pension  (pensao),  possess  it  by  a  tenure  of  which  the  Government  cannot 
deprive  them  unless  the  land  is  required  for  building  '  cities,  towns,  or  for- 
tifications,' when  reasonable  satisfaction  is  to  be  made  to  the  proprietors." 
Mr.  LeMessurier,  Advocate  General,  in  his  Report  printed  in  No.  III.  of 
Bombay  Government  Records,  Now  Series,  para.  66,  p.  16,  says  of  the  same 
Convention  that  it  referred  "  to  lands  which  are  known  under  the  designa- 
tion of  Fazendary  lands,  paying  pension  and  tax,  and  not  to  foras  or  salt 
batty  lands,  which  it  may  be  said  were  not  at  that  time  in  existence,  having 
been  recovered  from  the  sea  some  years  afterwards."  Vide  sitjwd,  note  (h), 
p.  40.  As  to  the  probable  extent  of  the  lands  on  which  the  Convention 
operated,  see  Warden. 
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Whether  there  was  any  formal  ratification,  by  the  Court 
of  Directors,  of  Governor  Aungier's  Convention,  does  not 
appear.  In  the  answer  of  the  Company  to  the  memorial  of 
the  Portuguese  Envoy,  relative  to  the  military  services  of 
the  Portuguese  inhabitants  of  the  island  of  Bombay,  dated 
18th  March  1691-92,  it  appears  to  have  been  referred  to  as  a 
valid  and  subsisting  arrangement  (o).  There  is  not  any 
doubt  that  it  has  been  acted  upon  by  the  Government  of 
Bombay  and  the  inhabitants. 

The  annual  payment  of  20,000  xeraphins,  which  was  the 
foras  or  quit-rent  fixed  by  this  Convention,  continues  to  the 
present  day  under  the  name  of  pension  (pensao),  a  name  of 
great  antiquity,  and  which  in  Latin,  pensio,  designated 
the  yearly  payment  made  by  tenants  in  emphyteusis,  a 
species  of  tenure  which  it  will  be  necessary  that  we  should 
again  mention. 

The  island  of  St.  Helena  was,  by  Charter  25  Car.  II.  (1  (>th 
Dec.  1671),  granted  by  the  Crown  to  the  Company;  to  hold 
in  free  and  common  socage  as  of  the  manor  of  East  Green- 
wich, and  not  in  capite  or  by  knight's  service. 

The  Charter  28  Car  II.  (5th  Oct.  1677)  recites  and  con- 
firms the  charters  13  Car.  II.  (1661)  and  20  Car.  II.  (1669), 
which  have  been  already  mentioned. 

The  Charter  35  Car.  II.  (9th  August  1683)  recited  the 
confirmation,  by  the  Charter  13  Car.  II.,  of  the  charters 
of  Elizabeth  and  James  I.,  and  the  monopoly  of  trading 
thereby  granted  to  the  London  Company;  and  that  the 
London  Company  had  complained  of  many  "  disorders  and 
inconveniences  which  have  happened  and  been  committed  " 
by  British  subjects  and  foreigners,  and  that  many  other  diffi- 
culties might  arise  necessary  to  be  redressed ;  and  estab- 
lished a  Court  of  Judicature  to  be  held  at  such  places,  forts, 
plantations,  or  factories  upon  the  coast,  as  the  Company 
should  from  time  to  time  direct,  and  to  consist  of  "  one  per- 

para.  60  (p.  18,  printed  ed.),  and  as  to  the  addition  of  tax  to  pension,  ibid., 
paras.  71  to  74  (pp.  23,  24,  printed  ed.). 

(q)  3  Bruce' s  Annals  104.  105;  Warden's  Report,  paras  32,  53  (pp.  10, 
16,  printed  ed.). 
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son  learned  in  the  civil  law,  and  two  merchants/'  to  be  ap- 
pointed by  the  Company,  with  power  to  determine  what  may 
be  briefly  described  as  all  mercantile  and  maritime  cases,  and 
trespasses,  injuries,  and  wrongs  committed  upon  the  high 
seas,  or  in  the  trading  limits  of  the  Company  in  Asia,  Africa, 
and  America,  "according  to  the  rules  of  equity  and  good 
conscience,  and  according  to  the  laws  and  customs  of  mer- 
chants." 

In  his  recent  able  and  learned  argument  in  Lopez  v.  Lopes, 
I  recollect  that  Mr.  Edward  Howard  quoted,  from  2  Bruce's 
Annals,  p.  242,  the  recommendation  of  the  Commissioners 
who  took  over  Bombay  for  the  Company  from  the  Crown,  in 
1668,  that,  "as  disputes  must  arise  from  the  habits  of  the 
people,  accustomed  to  civil  Law,  a  Judge  Advocate  might 
be  appointed  to  take  cognizance  and  decide  in  such  cases 
and  he  suggested  that  the  fact  of  the  appointment  of  a  Doc- 
tor of  Civil  Law  (Dr.  John  St.  John)  to  be  a  Judge  at  Bom- 
bay, in  1683-84,  was  a  compliance  with  the  recommendation 
of  the  Commissioners,  and  indicated  that  the  Civil  Law, 
rather  than  the  Common  Law,  then  prevailed  in  Bombay. 
The  phrase  "civil  law,"  however,  coupled  as  it  is  with 
civil  cases,  was  probably  used  by  the  Commissioners  in 
contrast  to  military  or  martial  law,  and  not  as  meaning  the 
Koman  law.  That  the  Directors  so  understood  it,  would 
seem  probable  from  their  comment  in  1670-71,  which  I  shall 
presently  mention,  on  the  proposal  that  a  professional  Judge 
should  be  appointed.  Mr.  Edward  Howard  also  sought  to 
draw  alike  inference  from  the  earlier  appointment  of  Captain 
Henry  Gary  in  1677-78  (who  had  been  previously  Deputy 
Governor)  to  be  Judge  of  the  island  of  Bombay  (r).  Of  him 
the  late  Rev.  Philip  Anderson,  in  his  accurate  and  interest- 
ing work  "  The  English  in  Western  India,"  says, "  Hamilton 
callR  him  an  old  Greek,  but  he  had  been  born  in  Venice,  of 
English  parents.  He  was  more  merchant  than  soldier,  and 
had  gained  some  learning,  being  well  acquainted  with  Latin, 
Greek,  and  Portuguese"  (*).  In  a  subsequent  part  of  his 

(r)  2Bruoe's  Annals  40/,  41/. 
{s)  p.  llfi  ;  and  see  Fryer,  Letter  IV.,  eh.  II.,  p.  15/,  and  Letter  II., 
ch.  I.,  p.  CA. 


48 


BOMBAY   HlOfT  COURT  REPORTS. 


 book,  Anderson  gives  a  remarkable  instance  of  the  mode 

BerVmji  >n  which  Mr.  Gary  occasionally  discharged  his  judicial  du- 
Ror  isRs     **es  Edward  Howard  argued  that  whether  Mr.  Gary 

was  Greek  or  Venetian,  he  was  more  likely  to  know  the  Civil 
than  the  English  law,  and  probably  for  that  reason,  as  well 
as  his  knowledge  of  Portuguese,  was  appointed  Judge  of 
the  island  of  Bombay.  But  the  Court  of  Directors  in 
1670-71,  while  approving  of  the  plan  of  civil  administration 
(of  which,  so  far  as  it  was  judicial,  1  shall  presently  speak) 
of  Governor  Aungier,  explained  "  that  care  should  be  taken 
that  trial  by  jury  should  be  introduced  into  the  Courts  of 
Justice,  agreeably  to  English  Law,  but  declined  engaging 
a  Judge  versed  in  civil  law,  being  apprehensive  that  such 
a  person  might  be  disposed  to  promote  litigation,  and 
probably  might  not  obey  the  orders  which  the  President 
and  Council  might  find  it  for  the  interest  of  the  Company 
to  give  him ;  it  had,  therefore,  been  resolved  to  send  some 
persons  who  had  received  education  in  law,  as  civil  servants, 
without  making  the  practice  of  the  Law  their  only  object,  and 
if  they  deserved  well,  they  might  be  appealed  to,  as  assist- 
ants in  the  Courts  of  Justice  2  Bruce' s  Annals,  279  («). 
It  was  after  this,  in  1677,  that  Mr.  Gary  was  appointed  a 
Judge.  In  1669-70  Governor  Aungier  had  formed  two 
Courts  of  Judicature  in  the  island.  The  inferior  court, 
consisting  of  a  Company's  civil  servant,  assisted  by  natives, 
who  were  to  take  cognisance  of  all  disputes  under  the 
amount  of  200  xeraphins,  and  the  superior  Court  to  consist 
of  the  Governor  (v)  or  the  Deputy  Governor  and  Council, 
to  whom  appeals  were  competent  from  the  inferior  court, 

(0  p.  20,  referring  to  Hamilton's  New  Account,  Chap.  XVII. 
(«)  And  see  Anderson  130. 
(v)  By  two  minutes  of  Governor  Aungier  and  his  Council  (31st  January 
and  4th  February  1669),  it  appears  that  in  1669,  he  and  they,  with  the  as- 
sistance   of  eleven  additional  councillors    (specially  appointed    for  the 
occasion)  "  and  a  jury  consisting  of  half  English  and  half  Portugals,"  tried 
Mr.  Richard  Ball  for  the  killing  of  Diego  Rodrigues.    The  jury  properly 
acquitted  him,  the  evidence  being  of  the  weakest  character.    The  consti- 
tution of  the  jury  seems  to  have  been  in  obedience  to  a  prior  general  order 
of  the  East  India  Company,  "  that  all  cases  of  difference  between  English 
and  Portugals  should  be  decided  by  a  jury  of  half  English  and  half  Portu- 
gals." Instances  of  juries  empanelled  in  Bombay  in  1672  are  mentioned  in 
the  Surat  Outward  Letter  Book,  Vol.  T.,  pp.  261,  267. 
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to  take  cognisance  of  all  civil  and  criminal  cases  whatever,  18?1:_ 

and  their  decisions  were  to  be  final  and  without  appeal,  Beka'mji 
except  in  cases  of  the  greatest  necessity;  these  courts  ^0„BRB 
were  to  meet  regularly  once  a  week  :  2  Brace's  Annals,  271 ; 
Anderson  129,  130,  184  («:)•  Doctor  Fryer,  a  Fellow  of 
the  Royal  Society,  whoso  travels  in  India  commenced  in 
1(373  and  finished  in  1G81,  whom  Anderson  affirms  to  be 
"next  to  official  records  the  best  authority  we  have  for  the 
knowledge  of  men  and  manners  at  that  time,"  and  whoso 
account  of  Bombay  contains  intrinsic  evidence  of  intelligent 
observation  and  precision,  says  :  "  The  Government  here 
now  is  English  ;  the  soldiers  have  martial  law,  the  freemen 
common;  the  chief  arbitrator  whereof  is  the  President 
with  his  Council  at  Surat ;  under  him  is  a  justiciary,  and 
Court  of  Pleas,  with  a  committee  for  regulating  affairs,  and 
presenting  all  complaints"  The  administration  of  tho 

Common  Law,  as  described  by  Fryer,  is  in  complete  ac- 
cordance with  the  Charters  13  Car.  II.  (3rd  April  1(361)  and 
20  Car.  II.  (27th  March  1GGS),  which  made  over  Bombay  to 
the  Company.  The  constitution  of  the  two  civil  courts,  as 
described  by  Bruce,  was  warranted  by  those  charters  when 
taken  in  combination.  The  use  of  military  law  (mentioned 
by  Fryer)  for  military  purposes  was  countenanced  by  the 
latter  charter. 

The  Charter  35  Car.  II.  (9th  August  1683)  contains,  as  has 
been  already  stated,  a  recital  of  the  reasons  for  the  creation 
of  the  new  courts,  each  of  which  was  to  consist  of  a  Doctor 
of  Civil  Law  and  two  Merchants.  By  a  despatch  dated  7th 
April  1684,  from  the  Court  of  Directors  to  tho  President 
and  Council  at  Surat,  the  Court,  in  relation  to  Doctor  St. 
John,  says :  u  We  have  chosen  Dr.  John  St.  John,  Doctor 
of  the  Civil  Law,  to  be  Judgo  of  the  Admiralty  Court  in  the 
East  Indies,  and  of  all  our  maritime  affairs  there,  to  be 
erected  in  pursuance  of  His  Majesty's  additional  Charter  of 
tho  9th  August  last,  at  tho  salary  of  £200  a  year,  and  to 

(to)  And  soo  minutes  of  Council  on  the  2nd  of  February  1G60,  Bombay 
Government  Records. 

(*)  Fryer's  Travels,  ed.  of  1G98,  Letter  II.,  ch.  i.,  p.  68 ;  and  see  Letter 
II.,  ch.  v.,  pp.  87,  88. 
iv. — 7  o  c 


Digitized  by  Google 


50  BOMBAY  HIGH  COURT  REPORTS. 

 Mg£      have  tho  accommodation  of  his  own  diot  at  the  Governor's 

Buamji    ^blo  of  Bombay  (but  all  other  accommodation  for  himself 

Ro«er».  anc*  ms  two  servants  are  to  be  at  his  own  charge),  and  to  tako 
place  at  the  Governor's  table  as  Second.  We  therefore  order 
and  direct  that  a  convenient  place  be  assigned  him  for  hold- 
ing the  Courts  of  Admiralty,  and  that  you  appoint  such 
Officers  as  are  necessary  to  attend  that  Judicature,  which  is 
designed  for  proceeding  against  all  interlopers  and  private 
ships  and  persons  trading  in  the  East  Indies,  or  to  or  from 
the  East  Indies,  contrary  to  His  Majesty's  Royal  Charter 
granted  to  us."  After  a  direction  that  the  proceedings  of 
the  Court  should  be  carried  on  in  English,  and  not  in  Latin, 
and  that  a  table  of  fees  should  be  published,  the  despatch 
continued  thus  : — 

"  His  Majesty  has  been  pleased,  upon  our  approbation  of 
him,  to  grant  him  a  Commission  under  the  Great  Seal  of 
England  (>/)  to  the  purport  aforesaid,  and  for  which  also  ho 
hath  our  Commission,  under  our  larger  Seal  (z),  a  copy 
whereof  we  herewith  send  you.  And  ho  is,  from  time  to 
time,  to  transmit  to  you,  as  also  to  represent  unto  the 
Deputy  Governor  and  Council  of  Bombay,  an  impartial  ac- 
count of  all  his  proceedings  as  Judge  of  tho  said  Court, 
but  all  other  judicatures  upon  our  said  Island  are  to  re- 
main  in  the  samv  condition  and  order  they  now  arc,  and 
under  the  management  of  the  same,  person*,  until  you  receive 
our  further  orders  after  we  have  an  account  from  you  of  the 
good  deportment  of  the  said  Doctor  (a). 

When  Dr.  St.  John  arrived  in  India,  Bombay  was  in 
the  hands  of  Captain  Keigwin  and  the  garrison,  who  had 
revolted  against  the  Company,  and  declared  that  thev  had 
taken  possession  of  the  Island  on  behalf  of  the  King  (?>).  Dr. 
St.  John's  commission  was,  in  tho  first  instance,  published, 
and  his  court  erected,  at  Surat,  on  the  17th  of  September 

(y)  Dated  6th  February  1683-8-1.       (?)  Dated  7th  April  1684 
(a)  Professor  Wilson's  note  3  at  page  83  of  the  1st  volume  of  Mill's 
History,  5th  ed,  stating  that  Dr.  St.  John  had  been  sent  out  a  to 
in  all  judicial  proceedings  at  Bombay,"  requires  modification. 

(6)  2  Brace's  Annals,  512. 
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1684  (c).  By  the  judicious  policy  of  Sir  Thomas  Grantham, 
Captain  Keigwin  was,  on  the  19th  of  November  1684,  in- 
duced to  make  a  formal  surrender  of  the  Island  to  Sir 
Thomas  Grantham,  as  bearing  the  King's  commission,  and 
by  him  it  was  immediately  transferred  to  Dr.  St.  John, 
as  the  King's  Judge,  by  whom  it  was  delivered  over  to 
Mr.  Zinzanr  as  tho  Company's  Governor,  until  the  ar- 
rival of  the  President,  JSii^  John  Child,  from  Surat  (</). 
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Shortly  afterwards  Dr.  St.  John's  Admiralty  Court  was 
opened  in  Bombay.  Subsequently  ho  appears  to  have  taken 
umbrage  at  having  been  strictly  limited  to  maritime  cases, 
and  at  not  having  been  appointed,  after  his  arrival  in 
Bombay,  to  bo  the  Judge  to  try  all  civil  actions  in  Bombay. 
Tho  President,  Sir  John  Child,  who  had  appointed  Mr. 
Vaux  to  that  office,  retained  that  gentleman  in  it,  and,  of 
the  conduct  of  Sir  John  Child  in  that  respect,  Dr.  St.  John 
complained  in  a  letter  to  Sir  Leoline  Jenkins,  Secretary 
of  State.  On  the  other  hand,  allegations  were  made  that  Dr. 
St.  John  had  taken  part  with  some  of  the  interlopers  (e). 

The  law  which  Mr.  Vaux  professed  to  administer  was  the 
law  of  England,  a  course  disapproved  by  Sir  Josiah  Child, 
G  OYcrnor  of  the  London  Company,  who  observed  that  tho 
English  law3  were  "  a  heap  of  nonsense  compiled  by  a  few 
ignorant  country  gentlemen,"  and  that  his  orders,  not  the 
laws  of  England,  should  be  the  rules  by  winch  Mr.  Vaux  ought 
to  abide  (/).  Mr.  Vaux  was  also  made  Deputy  Governor, 
but  about  two  years  afterwards  was  suspended  from  office, 
and  was  in  1697  accidentally  drowned  in  the  river  Tapti 
(g).  Dr.  St.  John's  career  as  a  Judge  in  Bombay  would 
appear  to  have  been  closed  at  all  .events  in  the  year  1690, 
if  not,  as  seems  more  probablo,  at  an  earlier  date  (h).  It  is 
stated  in  the  3rd  volume  of  Bruce's  Annals,  439,  that  for  the 

(c)  2  Bruce's  Annals,  538.  (d)  Ibid.  541 ;  Anderson,  226. 

(c)  2  Bruce's  Annals,  565. 
(/)  %c  Perry's  Oriental  Cases,  573.  Anderson  256. 
(g)  3  Bruce's  Annals,  125  ;  Anderson,  256,  25/. 
(h)    'there  is  some  slight  evidence  in  the  correspondence  of  the 
Bombay  and  Surat  Governments  that  the  office  of  Admiralty  Judge  was. 
subsequently  to  the  retirement  of  Dr.  St.  John,  held  for  a  short  time  by 
Pr.  Davenant. 
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1P67-  eleven  years  immediately  preceding  the  years  1 701  -2,  no  court 
Bera  mYi  of  judicature  had  been  held  in  the  island  of  Bombay,  (Sec 
Roo»«6.     also  3  Bruce's  Annals,  127,  568.) 

By  a  commission  (»')  dated  20th  January  1G85,  reciting1 
the  Charter  35  Car.  II.  (9th  August  1083),  the  Company 
appointed  Captain  John  Nicholson  (J),  Vice- Admiral  of  the 
fleet  of  ships  then  bound  for  the  Coromandel  coast,  Judge 
Advocate  of  the  Court  of  Admiralty  in  the  Bay  of  Bengal, 
both  at  sea  and  on  shore,  during  that  expedition,  and  such 
two  out  of  five  factors  as  might  be  nominated  by  the  Agent 
and  Council  at  the  Hooghly  to  be  the  Judge's  assistants  (k). 

The  Charter  2  Jac.  II.,  dated  12th  April  1G8G,  contained 
a  repetition  of  the  provision  in  the  Charter  35  Car.  II.  (9th 
August  1G83)  establishing  courts  of  judicature,  consisting  of 
one  person  learned  in  the  civil  law,  and  two  merchants ; 
and  referred  to  the  charters  of  Eliz.  and  Jac.  I.;  and,  reciting 
all  of  those  of  Car.  II.  (especially  including  those  of  1661 
and  1GG9),  ratified  and  confirmed  all  of  "  the  said  Charters 
and  Letters  Patent/'  and  gave,  granted,  constituted,  erect- 
ed, and  established  unto  the  London  Company  "  all  such,  so 
many,  and  the  like  rights,  &c,  jurisdiction}*,  &c,  courts  and 
authorities,  together  with  such  covenants,  and  subject  to 
such  provisions,  and  in  such  manner  and  form  to  all  intents 
and  purposes,"  as  the  London  Company  ever  had  or  enjoyed, 
Ac,  "  by  force  or  virtue  of  (ill  or  any  of  the  before  recited 
Letters  Patent." 

This  confirmation,  it  should  be  observed,  clearly  includes 
not  only  the  new  courts  established  for  mercantile  and 
maritime  causes  in  1683  by  Charles  II.,  and  renewed,  so  to 
speak,  by  this  charter  of  James  II.  in  1686,  but  also  the 
courts  of  English  law,  the  establishment  of  which  was  sanc- 
tioned by  Charles  II.  by  the  charter  of  1661,  or  authorised 
by  the  charter  of  1669.    The  peculiar  constitution  of  the 

(»)  See  ropy  in  the  Inward  Letter  Book,  1685. 

(7)  It  does  not  appear  how  Captain  Nicholson  was  brought  within 
the  description  of  "a  person  learned  in  the  civil  law,"  as  required  by  the 
charter  of  I6S0. 

(*)  2  Bruce's  Annals  559. 
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new  mercantile  and  maritime  courts,  which  were  to  consist .  18?*: 


Na'oroji 

of  one  person  learned  in  the  civil  law,  and  two  merchants  hera'mji 
who  were  to  decide  according  to  the  laws  and  customs  of  r0Jers. 
merchants,  was  used  as  an  argument  in  Jebb  v.  Lefevrc  {I),  in 
favour  of  the  proposition  that  lands  amongst  a  commercial 
community  would  have  been  treated  as  assets  for  the  pay- 
ment of  all  debts. 

Sir  Charles  Grey,  C.J.,  dealing  with  that  argument,  says : 
"The  Courts  established  by  Charles  II.  and  James  II.,  in 
which  a  person  learned  in  Civil  Law  was  to  sit,  and  every- 
thing was  to  be  decided  by  the  Law  Merchant,  may  be  en- 
tirely laid  out  of  consideration,  for  the  Letters  Patent  from 
which  these  Courts  derived  their  authority  specify  particu- 
larly what  causes  they  arc  to  entertain,  and  it  is  quite  plain 
that  they  had  no  jurisdiction  to  hold  any  plea  respecting 
lands  or  houses,  or  any  interest  in  them,  whether  chattel  or 
real." 

The  charter  5  Win.  and  Mary,  dated  7th  October  1G93, 
confirms  the  former  charters,  and  in  so  doing  expressly 
grants  and  confirms  to  the  London  Compauy  all  ports, 
islands,  plantations,  territories,  &c.  &c,  manors,  lordships, 
&c,  houses,  lands,  tenements,  hereditaments,  &c,  chattels 
real  and  personal,  debts,  Sec,  jurisdictions,  &c,  to  which  the 
Company  were  entitled  under  their  former  charters ;  and  a 
subsequent  part  of  this  charter  directs  that  "  all  the  manors, 
lands,  tenements,  &c,  chattels  real,  chattels  personal,  and 
other  the  premises"  thereby  granted  and  confirmed,  should 
be  subject  to  the  Company's  debts. 

Of  the  Charter  5  Wm.  and  Mary,  dated  11th  November 
1 693,  it  is  unnecessary  to  say  more  than  that  the  laws  &c. 
which  the  London  Company  is  thereby  empowered  to  make, 
are  not  to  be  "  contrary  or  repugnant  to  the  laws,  statutes, 
or  customs 99  of  England. 

The  Charter  10  Wm.  III.,  dated  oth  September  1G98,  es- 
tablished and  incorporated  the  English  Company,  and  em- 
powered it  to  hold  "manors,  &c,  lands,  rents,  &c,  hcredita- 

(l)  Clarke's  Addl.  Rules  and  Cases,  pp.  62  a,  62  d. 
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ments,  &c,  and  to  purchase  and  acquire  all  goods  and  chat- 
Bb*a*m/i  whatsoever,"  and  contained  provisions  as  to  courts  for 

Roi^ers     tr>ring  mercantile  and  maritime  causes,  precisely  similar  to* 

those  established  by  the  charters  of  1683  and  1686  granted 

to  the  London  Company. 

In  the  Indenture  Tripartite  of  tho  22nd  of  July  1 702, 
between  Queen  Auue,  the  London  Company,  and  the  Eng- 
lish Company,  by  which  those  two  companies  were  united 
imder  the  name  of  the  United  Company  of  Merchants  trad- 
ing to  the  East  Indies  (which  I  shall  call  the  East  India 
Company),  Queen  Anne  sanctioned  and  agreed  to  confirm 
the  grant  and  conveyance  by  the  London  Company  to  the 
English  Company  of  tho  port  and  island  of  Bombay,  and 
the  island  of  St.  Helena,  with  such  "  rights,  &c,  author- 
ities, hereditaments,  &c."  as  she  might  lawfully  grant,  and 
wero  granted  by  the  Charters  2a  Car.  II.  (27th  March  1668) 
and  25  Car.  II.  (16th  December  1674). 

By  Indenture  Quinqucpartito  of  the  22nd  of  July  1702, 
the  London  Company  "  granted,  bargainod,  sold,  assigned, 
and  set  over  unto  tho  English  Company,  the  Ports  and 
Islands  of  Bombay  and  St.  Helena,  with  all  the  rights,  &c, 
appurtenances,  &c,  prerogatives,  royalties,  &c,  and  heredi- 
taments whatsoever"  of  the  London  Company  in  the  same 
islands,  or  cither  of  them,  and  also  (inb&t  multa  alia)  the 
factories  at  Surat,  Swally,  and  Broach,  and  the  factories 
of  Amadavad  (Ahmedabad),  Agra,  and  Lucknow,  the  forts 
of  Carwar,  Tellichorry,  and  Anjcngo,  and  the  factory  of 
Calicut. 

By  Letters  Patent  13  Geo.  I.  (dated  24th  September  1726), 
a  corporation,  consisting  of  a  Mayor  and  nine  Aldermen 
(seven  of  which  aldermen  were  to  be  natural-born  subjects 
of  the  Crown,  and  the  other  two  aldermen  might  be  «  sub- 
jects of  any  other  Prince  or  State  in  amity"  with  Great 
Britain),  was  established  at  Madraspatnain  (Madras),  and 
was  constituted  a  Court  of  Record  by  the  name  of  the 
Mayor's  Court,  and  "  authorized  to  try,  hear,  and  determine 
all  civil  suits,  actions,  and  pleas  between  party  and  party"' 
that  should  or  might  arise,  &c, "  within  the  town  of  Madras- 
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patnam,  or  within  any  of  the  factories  subject  or  subordi- 
nate unto  Fort  St.  George,  or  to  the  Governor  or  President  bIha'mji 
and  the  Council  of  Fort  St.  George."    The  civil  jurisdiction  RoJ^RP 
was  over  any  persons,  at  the  time  of  the  institution  of  the  suit, 
residing  or  being,  or  who,  at  the  time  the  cause  of  action 
accrued,  resided,  within  the  said  Fort  or  Town,  or  the  pre- 
cincts, district,  or  territories  thereof.    The  judgment  and 
sentenco  was  to  be  according  to  justice  and  right ;  and  the 
execution  was  to  be  by  seizure  and  sale  of  *  the  goods  and 
chattels"  of  the  defendant.    In  the  event  of  the  defendant 
withdrawing  himself  from  the  jurisdiction,  and  of  the  sheriff 
returning  non  est  inventus  to  the  summons  or  warrant,  and 
upon  verification  (by  affidavit  or  proof)  of  the  plaintiff's  de- 
mand, the  Court  might  "  grant  a  sequestration  to  seize  the 
estate  and  effects"  of  the  defendant.    In  the  event  of  judg- 
ment being  subsequently  given  for  the  plaintiff,  the  court  was 
empowered  "  to  direct  the  effects  so  seized  to  be  sold,  and  out 
of  the  produce  thereof  to  make  satisfaction  to  the  Plaintiff," 
and  in  case  such  produce  should  not  be  sufficient  to  make 
satisfaction  to  the  Plaintiff,  u  to  award  execution  for  the  re- 
sidue of  the  duty  and  costs  recovered  in  manner  aforesaid." 
Similar  Corporations  and  similar  Mayors'  Courts,  with  the 
same  powers  and  jurisdiction  as  the  Corporation  and  Mayor's 
Court  of  Madras,  were  by  this  charter  established  at  Bombay 
and  Fort  William.    By  the  same  charter  the  Governor  and 
Council  of  Fort  St.  George  were  constituted  a  Court  of  Record 
in  the  nature  of  a  Court  of  Oyer  and  Terminer,  with  power 
to  administer  criminal  justice,  in  all  cases  except  high 
treason,  "  in  the  same  or  in  tho  like  manner  as  is  used 
in  that  part  of  Great  Britain  called  England,"   with  the 
assistance  of  a   grand  and   petty  jury.    The  Governor 
and  Council  of  Bombay,  and  the  Governor  and  Council  of 
Fort  William,  were  by  this  charter  constituted  into  Criminal 
Courts  in  Bombay  and  Fort  William  respectively,  with  the 
same  jurisdiction  as  the  Governor  and  Council  of  Madras. 
It  also  empowered  the  respective  Governors  and  Councils  of 
Madras,  Bombay,  and  Fort  William  respectively,  with  the 
sanction  of  the  Court  of  Directors  of  the  East  India  Company, 
to  make  by-laws,  rules,  and  ordinances  for  the  good  govern - 
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Na'okoji    erected,  and  of  the  inhabitants  of  the  said  several  towns, 

I  i  ERA  M  J  X 

v. '  places,  and  factories,  and  to  impose  reasonable  pains  and 
penalties  upon  offenders  against  them,  "  provided  that 
all  such  bye-laws,  rules,  and  ordinances,  and  all  pains  and 
penalties  thereby  to  be  imposed,  be  agreeable  to  reason,  and 
not  coutrarv  to  the  Laws  and  Statutes  of  England."  It  also 
authorised  the  Mayors'  Courts  to  grant  probate  of  wills  and 
letters  of  administration  "as  touching  the  debts  and  estate" 
of  the  deceased.  And  the  administrator  was  declared  en- 
titled to  act  as  such,  touching  the  debts,  effects,  and  estate 
of  the  deceased.  The  form  of  administration  bond  to  be 
prescribed  by  the  charter  was,  however,  conditioned  ouly 
for  the  giving  of  M  a  true  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels,  and  credits  of  the  deceased." 

Of  that  charter,  Peacock,  C.J.,  in  The  Advocate  General  of 
Bengal  v.  Ranee  Surnomoye  Bossce,  said  with  reference  to 
Calcutta  (in)  :  "  It  is  a  well  recognized  doctrine,  and  one 
which  has  been  acted  on  by  this  Court  for  more  than  half  a 
century,  that,  speaking  generally,  the  lirst  introduction  of 
English  Law  into  Calcutta  was  effected  by  the  Charter  of 
Georgo  I.,  by  which,  in  tho  year  172G,  the  Mayor's  Court 
was  established.  It  is  unnecessary  to  cito  authorities  in  sup- 
port of  that  position."  Of  the  direction  in  that  charter  to 
give  judgment  "  according  to  justice  and  right"  in  suits  and 
pleas  between  party  and  party,  he  says  it  **  could  have  no 
other  reasonable  meaning  than  justice  and  right  according 
to  the  laws  of  England  so  far  as  they  regulated  private  rights 
between  party  and  party.  Such  general  words  could  not 
possibly  refer  to  any  law  such  as  tho  Mortmain  Act  or  the 
Alien  Laws,  which  had  reference  merely  to  some  views  of 
public  pobcy  supposed  to  be  applicable  to  England,  even 
though  private  rights  might  be  affected  by  them.  Still  less 
could  they  bo  supposed  to  refer  to  the  rights  or  revenues  of 
the  Crown,  depending  upon  prerogative,  and  which  were 
wholly  inapplicable  to  a  territory  to  which  tho  Sovereignty 
did  not  extend." 

(m)  D  Moo.  Ind.  App.  394,  and  see  per  Lord  Kingsdown,  Ibid.,  426, 427. 
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The  Charter  1  Geo.  II.,  dated  17th  November  1727,  grant-  '867. 
ed  to  the  East  India  Company  the  fines  &c.  imposed  by  the  bera'mji 
Mayor's  Court.  Rogers. 

The  East  India  Company,  by  petition,  stated  that  in  Sep- 
tember 1746  the  French,  during  their  war  with  England, 
besieged  and  took  Madraspatnam,  and  expelled  its  inhabit- 
ants j  that  the  Mayor  and  most  of  the  Aldermen  afterwards 
died,  or  returned  to  Great  Britain,  or  settled  in  other  parts 
of  India,  whereby  the  Company  were  advised  that  the 
Mayor's  Court  at  Madraspatnam  was  dissolved  ;  and  that  it 
had  been  found  by  experience  that  there  were  some  defects 
in  the  charter  of  1 726  ;  and  prayed  His  Majesty  to  accept 
a  surrender  of  the  charters  of  1726  and  1727,  and  to  grant 
a  new  charter  for  creating  courts,  civil  and  criminal,  at  Fort 
St.  George,  Bombay,  and  Fort  William,  with  such  altera- 
tions &c.  as  would  tend  to  the  better  administration  of 
justice.  The  Crown,  accordingly,  did  accept  such  a  surren- 
der, which  was  made  by  the  East  India  Company  by  inden- 
ture of  the  6th  of  January  1 753. 

In  the  year  26  Geo.  II.,  on  the  8th  of  January  1753,  the 
Crown  granted  a  fresh  charter  to  the  East  India  Company, 
erecting,  as  before,  corporations  at  Madraspatnam,  Bombay, 
and  Calcutta  (consisting  in  each  of  these  places  of  a 
Mayor  and  nine  Aldermen,  of  which  latter  two  might  be 
foreign  Protestants  the  subjects  of  any  Prince  or  State  in 
amity  with  England),  and  Courts  of  Record,  called  Mayors' 
Courts,  with  similar  jurisdiction  to  try,  hear,  and  determine 
<f  all  civil  suits,  actions,  and  pleas  arising  in  Madras- 
patnam, or  in  the  factories  subject  to  Fort  St.  George,  or 
to  the  Government  and  Council  thereof,"  as  in  the  charter 
of  1726,  but  with  the  following  variation  : — "  except  such 
suits  or  actions  shall  be  between  the  Indian  Natives  of 
Madraspatnam  only ;  in  which  case  we  will  that  the  same 
be  determined  among  themselves,  unless  both  parties 
shall  by  consent  submit,  the  same  to  the  determination  of 
the  Mayor's  Court."  Suits  were  declared  to  be  maintain- 
able against  persons  residing  or  being,  at  the  time  of  the 

institution  of  the  suit,  or  at  the  time  of  the  accruing 
iv. — 8  o  c 
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__lf*7-  of  the  cause  of  action,  in  either  of  the  three  localities  in 
Bua'mVi  question,  "  unless  the  same  shall  be  between  the  Indian 
Rogers.  Natives  only  as  aforesaid,  or  unless  such  cause  of  suit  shall 
not  exceed  five  pagodas."  Judgment  was  to  be  pronounced 
"  according  to  justice  and  right."  The  provisions  as  to 
execution  or  sequestration  against  ordinary  defendants  were 
the  same  as  those  in  the  charter  of  1726.  The  clause  as  to 
legislation  to  some  extent  diners  from  that  in  the  charter  of 
1 726,  and  empowers  not  only  the  respective  Governors  and 
Councils,  but  also  the  Court  of  Directors,  to  legislate  for  the 
Corporations  and  Courts  and  inhabitants.  It,  however,  agrees 
with  the  charter  of  1726  in  providing  that  the  legislation 
shall  not  be  contrary  to  the  laws  and  statutes  of  the  realm 
of  England. 

This  charter  constituted  Courts  of  Request  to  try  suits  for 
causes  of  action  not  exceeding  five  pagodas.  The  provisions 
constituting  the  Governors  and  their  Councils  respectively 
Courts  of  Oyer  and  Terminer  for  trying  offences  (w),  and 
the  provisions  as  to  granting  of  probate  and  administration 
by  the  Mayors'  Courts,  were  the  same  as  those  in  the  charter 
of  1726. 

The  Statute  13  Geo.  III.,  c.  63,  empowered  the  Crown  to 
establish  a  Supreme  Court  in  lieu  of  the  Mayor's  Court  at 
Fort  William,  to  consist  of  a  Chief  Justice  and  three  other 
Judges,  being  barristers  of  England  or  Ireland.  The  number 
of  the  Puisne  Judges  was  subsequently,  by  37  Geo.  III., 
c.  142,  limited  to  two. 

Accordingly  by  Charter  14  Geo.  III.,  dated  26th  March 
1774,  the  Supreme  Court  was  established  at  Fort  William. 
It  was,  by  clause  13,  empowered  to  try  and  determine 
(amongst  other  suits)  actions  and  suits  arising  upon  or  con- 
cerning "  any  rights,  titles,  claims,  or  demands  of,  in,  or  to 
any  houses,  lands,  or  other  things  real  or  personal  in  the 
several  provinces  of  Bengal,  Bahar,  or  Orissa,  or  touching  the 
possession  or  any  interest  or  lien  in  or  upon  the  same,  and 

in)  Except  that  there  was  a  slight  diminution  of  the  local  extent  of  the 
jurisdiction  of  the  Court*  of  Over  and  Terminer. 
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all  pleas  real,  personal,  or  mixt,"  against  the  East  India  Com-  1867- 
pany,  the  corporation  of  Calcutta,  "  and  against  any  other  of  bhamji 
our  subjects"  resident,  or  who  shall  have  resided,  in  Bengal,  roo'ers. 
Bahar,  or  Orissa,  or  "who  shall  have  any  debts,  effects,  or 
estate,  real  or  personal,  within  the  same,  and  against  the 
executors  and  administrators  of  such  our  subjects,"  and 
against  other  persons,  to  whom  it  is  unnecessary  now  to  make 
further  reference.  The  judgment  was  (clause  14)  to  be 
u  according  to  justice  and  right."  Execution  of  judgments 
might  be  made  by  seizure  and  sale  of  "  the  houses,  lands, 
debts,  or  other  effects,  real  or  personal,"  of  the  party  against 
whom  the  suits  were  awarded,  or  by  imprisonment.  To 
compel  appearance  in  suits, "  the  houses,  lands,  goods,  effects, 
and  debts"  of  the  defendant  might  be  sequestrated,  and,  in 
the  event  of  judgment  passing  against  him,  might  be  sold. 
Criminal  justice  was  to  be  administered  as  in  England.  Power 
was  given  to  the  court  to  grant  probate  of  wills,  and  also  to 
grant  letters  of  administration  of"  the  goods,  chattels,  credits 
and  all  other  effects  "  of  British  subjects  dying  within  the 
three  provinces  mentioned.  The  administrator  was  to  give 
security  "  to  the  value  of  the  estate,  credits,  and  effects  of 
the  deceased."  The  condition  of  the  bond,  in  the  form  pre- 
scribed by  the  charter,  shows  that  the  administrator  "  of  the 
goods,  chattels,  and  effects"  of  the  deceased,  was  to  make  and 
exhibit  in  the  court  "  a  true  and  perfect  inventory  "  of  the 
**  goods,  credits,  and  effects; "  Jurisdictions  similar  to  those 
of  the  courts  of  King's  Bench  and  Admiralty  in  England  were 
given  to  that  court.  Important  alterations  in  and  additions 
to  that  charter  were  subsequently  made  by  the  Stat.  21  Geo. 
HE.,  c.  70 ;  Stat.  24  Geo.  III.,  c.  25;  Stat.  26  Geo.  III.,c.  57  ; 
and  33  Geo.  III.,  c.  52.  The  17th  section  of  the  first  of 
these  statutes  reserved  to  Gentus  and  Muhammadans  their 
respective  laws  of  inheritance,  succession,  and  contract. 

The  Stat.  37  Geo.  III.,  c.  142,  authorised  the  Crown  to 
establish  at  Madras  and  Bombay,  in  lieu  of  the  Mayors' 
Courts,  courts  consisting  of  the  Mayor  and  three  Aldermen 
and  a  Recorder,  who  should  be  "  a  Barrister  of  England 
©r  Ireland.  " 
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1867  By  Charter  38  Geo.  III.  (20th  February  1798),  those  Re- 

MmwSSai    corders'  Courts  wcro  established  at  Madras  and  Bombay. 
Roger*.     Jurisdiction  similar  to  that  of  the  Court  of  King's  Bench 
in  England,  "  as  far  as  circumstances  would  admit,"  was 
given  to  them;  also  jurisdiction  over  all  British  subjects 
resident  in  any  of  the  factories  subject  to  or  dependent 
upon  the  Governments  of  Madras  and  Bombay  respective^, 
and  to  hear  and  determine  "  all  suits  and  actions  whatso- 
ever" against   any  British  subjects  arising  in  territories 
subject  to  or  dependent  upon  those  governments  respectively, 
or  within  the  dominions  of  any  Native  power  in  alliance 
with  those  governments  respectively,  or  against  any  person 
in  the  service  of  the  East  India  Company,  or  of  any  British 
subject,  and  to  try  and  determine  all  civil  suits  or  actions 
rendered  triable  by  Act  of  Parliament  in  the  Mayors'  Courts 
at  Madras  and   Bombay  respectively,  and  all  suits  and 
actions  brought  against  the  inhabitants  of  Madras  or  Bom- 
bay respectively ; "  yet  nevertheless  in  the  cases  of  Mahomod- 
ans  or  Gentus,  their  inheritance  to  lands,  rents,  and  goods, 
and  all  matter  of  contract  and  dealing  between  party  and 
party,  shall  be  determined,  in  the  case  of  Mahomedans  by  the 
laws  and  usage  of  the  Mahomedans,  and,  where  the  parties 
are  Gentus,  by  the  laws  and  usages  of  the  Gentus,  or  by 
such  laws  and  usages  as  the  same  would  have  been  deter- 
mined by,  if  the  suit  had  been  brought  and  the  action  com- 
menced in  a  Native  Court  -y  and,  where  one  of  the  parties  shall 
be  a  Mahomedan  or  Gentu,  by  the  laws  and  usages  of  the 
defendant."   Judgment  in  all  cases  was  to  be  "according to 
justice  and  right."  Execution  was  to  be  made  by  seizure  and 
sale  of  "  the  houses,  lands,  debts,  or  other  effects,  real  and 
personal,"  of  the  party  against  whom  the  writ  should  be 
awarded,  or  imprisonment,  or  both.    The  provision  as  to 
sequestration  was  similar  to  that  in  tho  charter  of  the  Supreme 
Court  of  Fort  William  of  1774.  An  equitable  jurisdiction, 
similar  to  that  of  the  Court  of  Chancery  in  England,  was  given 
to  these  Recorders'  Courts,  and  power  to  appoint  guardians 
of  the  persons  of  infants  and  lunatics  and  of  "  their  estates." 
The  Recorder'  Courts  were  also  made  Courts  of  Oyer  and 
Terminer,  to  administer  criminal  justice  as  in  England,  "  or 
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as  nearly  thereto  as  the  condition  and  circumstances  of  the 
places  and  persons  would  admit,-  «  attention  being  had  to  SHXi\ 
the  religion,  manners,  and  usages  of  the  native  inhabitants."  koqbm. 
Under  their  Ecclesiastical  jurisdiction  they  were  {inter  alia) 
authorised  to  grant  probate  of  wills  of  British  subjects 
"dying  and  leaving  'personal  effect*  within  the  said  territories, 
and  of  all  persons  who  shall  die  or  have  effects "  within 
Madras  or  Bombay,  and  letters  of  administration  "  of  the 
goods,  chattels,  credits,  and  all  other  effects  whatsoever  of 
the  persons  aforesaid.  "  The  proviso  as  to  the  giving  of 
security,  and  the  form  of  the  administration  bond,  were 
similar  to  those  in  the  charter  of  the  Supreme  Court 
at  Fort  William.  The  court  was  also  empowered  to  grant 
letters  of  administration  of  the  "  money  and  effects,"  with- 
in the  limits  of  its  jurisdiction,  of  persons  dying  out  of 
those  limits.  The  Admiralty  jurisdiction  given  was  similar 
to  that  in  the  Fort  William  charter. 

An  illustration  of  the  sense  in  which  the  word  "  effects"  is 
used  in  this  charter  of  the  Recorders'  Courts,  is  furnished 
by  a  clause  in  it  directing  that  when  u  the  monies,  securi- 
ties, and  effects  of  suitors"  are  ordered  to  be  paid  into  or 
deposited  in  court  for  safe  custody,  they  are  to  be  paid  or 
made  over  to  the  local  government,  "  to  be  by  them  kept  and 
deposited  with  the  cash  and  effects"  of  the  East  India  Com- 
pany. There  was  a  similar  clause  in  the  charter  of  the 
Mayors'  Courts  of  1753. 

The  Stat.  4  Geo.  IV.,  c.  71,  authorised  the  Crown  to  cre- 
ate for  Bombay  and  its  dependencies  a  Supreme  Court,  with 
the  same  powers,  and  subject  to  the  same  restrictions,  as 
those  which  the  Supreme  Court  for  Fort  William  and  its  de- 
pendencies then  had  and  was  subject  to.  The  17th  section  en- 
acted that  it  shall  be  lawful  for  the  Supreme  Court  at  Madras, 
within  Fort  St.  George  and  Madras  and  the  factories  &c. 
&c.  dependent  upon  the  Government  of  Madras,  and  "that 
it  shall  be  lawful  for  the  said  Supreme  Court  of  Judicature 
at  Bombay,  to  be  created  by  virtue  of  this  Act,  within  the 
said  Town  and  Island  of  Bombay  and  the  limits  thereof,  and 
the  factories  subordinate  thereto,  and  within  the  territories 
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1667.        which  now  are  or  hereafter  may  be  subject  to  or  dependent 

Bbra'mji  uPon  tne  sai<*  Government  of  Bombay  :  and  the  said  Supreme 
Courts  respectively  are  tereby  required,  within  the  same, 
respectively  to  do,  execute,  perform,  and  fulfil  all  such  acts, 
authorities,  duties,  matters,  and  things  whatsoever  as  the 
said  Supreme  Court  of  Fort  William  is  or  may  be  lawfully 
authorized,  empowered,  or  directed  to  do,  execute,  perform, 
or  fulfil  within  Fort  William,  in  Bengal,  aforesaid,  or  the 
places  subject  to  or  dependent  upon  the  Government 
thereof." 

Accordingly,  by  Charter  4  Geo.  IV.,  dated  8th  December 
1 823,  the  late  Supreme  Court  at  Bombay  was  erected.  The 
provisions  of  that  charter  are  so  familiar  to  the  profession, 
that  I  shall  merely  notice  that  all  the  powers  of  the  Mayor's 
Court  under  the  charter  of  1753,  and  of  the  Recorder's  Court, 
are  conferred  upon  it ;  that  the  provision  as  to  the  civil  suits 
between  Muhammadans  and  Gentus  is  the  same  as  that  in 
the  charter  of  the  Recorder's  Court,  except  that  the  words 
u  and  succession"  are  introduced  after  "  inheritance"  in  the 
charter  of  the  Supreme  Court ;  that  execution  is  to  be  made 
by  seizure  and  sale  of  "  the  houses,  lands,  debts,  or  other 
effects,  real  and  personal,  of  the  party  against  whom  the  writ 
should  be  awarded,"  or  by  imprisonment  or  both ;  that  the 
provisions  as  to  granting  probate  and  administration,  and  the 
form  of  the  administration  bond,  are  the  same  as  those  in 
the  charter  of  the  Recorder's  Court ;  and  also  the  provision 
as  to  paying  into  court  and  depositing  "  the  money,  securi- 
ties, and  effects"  of  suitors,  with  "  the  cash  and  effects"  of 
the  East  India  Company. 

Before  referring  to  the  authorities,  it  should  be  observed 
that  a  conflict  of  opinion  arose  as  to  the  legality  of  a  practice 
which  would  seem,  to  some  extent,  to  have  existed  in  Cal- 
cutta and  Bombay,  whereby  the  lands  and  houses  of  deceased 
persons  other  than  Hindus  and  Muhammadans  were  sold  by 
executors  and  administrators. 

In  Doe  d.  Savage  v.  Bancharam  Tagore  (o)  it  was  held,  in 
1785,  by  the  Supreme  Court  of  Calcutta,  that  "  the  Common 
(o)  Morton  R.  /O,  by  Chambers,  C. J.,  Hyde,  J.,  and  Jones  (Sir  Win.),  J- 
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law  of  England,  and  the  greatest  part  of  the  Statute  law,  _ 
having  been  introduced  here  (Calcutta)  by  royal  charters,  Bbba'mji 
the  lands  of  British  subjects  must  descend  as  in  England,  kogkrs. 
except  in  so  far  as  the  descent  is  interrupted,  or  the  suc- 
cession varied  by  Statute  or  Charter ;  and  that  the  necessary 
consequence  of  the  clauses  in  the  Charter  (Supreme  Court, 
1774)  directing  that  actions,  real  as  well  as  personal,  may  be 
brought  not  against  the  heir,  but  the  executor,  of  a  British 
subject  leaving  lands,  and  that  houses  and  lands  are  to  be 
subjected  to  execution  for  debt  like  chattels,  is  that  land 
must  go  to  the  executor  or  administrator  in  the  first  in- 
stance," for  the  purpose  of  paying  debts,  but  if  not  required 
for  that  purpose,  or  so  far  as  it  may  not  be  so  required,  in 
trust  for  the  heir  at  law.  The  administrator  de  bonw  tioil 
of  Whiffin,  a  British  subject  deceased,  was  there,  by  all  of 
the  Judges,  held  entitled  to  recover  the  lands  in  ejectment 
from  the  purchaser,  to  whom  they  had  been  sold  by  the 
sheriff  under  a  fi.  fa.,  upon  a  judgment  recorded  against 
the  second  husband  of  Whiffin' s  widow.  Whiffin  had  by  his 
Will,  attested  by  two  witnesses  only,  devised  to  her  a  beneficial 
interest  in  the  lands,  which  (the  widow  being  dead  at  the  time 
of  the  ejectment)  was  argued  to  be  a  life  estate  only,  a  point 
upon  which  Chambers,  C.J.,  and  Hyde,  J.,  gave  no  opinion,  as 
they  held  that  the  devise  was  of  no  effect,  being  insufficiently 
attested  under  the  Statute  of  Frauds.  Jones,  J.,  inclined  to 
the  same  opinion,  but  rested  his  judgment  on  the  ground 
that  the  Will,  even  if  sufficiently  attested,  gave  the  widow  no 
more  than  a  life  estate. 

But  in  1815,  the  Supreme  Court  of  Calcutta,  in  Doe  d,  Arra- 
toon  Gaspar  v.  Paddolochum  Doss  (p),  held  the  eldest  son  of 
(xaspar  Arratoon,  an  Armenian,  and  who,  while  an  infant, 
had  joined  his  mother,  the  widow  and  executrix  of  Gaspar 
Arratoon,  in  selling  and  conveying  after  his  death,  by  Ben- 
gali bill  of  sale,  a  house  and  premises  in  Calcutta  to  the  de- 
fendant's sister,  entitled  to  recover  them  in  ejectment.  The 
Advocate  General,  for  the  defendant,  contended  that  the 
widow,  as  executrix,  had  power  to  sell  the  house  and  premises, 

GO  East's  Notes,  No.  XIX.,  2  Morley's  Dig.  30. 
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1887  •    _  "  real  property  in  India  being  on  the  same  footing  as  per- 
BeVa-m  ji    sonalty,  and  equally  liable  to  executions  for  simple  contract 
Rogkiw      debts,  &c."    But  the  Court  said :  "  As  to  the  doctrine,  at- 
tempted to  be  sustained  by  the  Advocate  General,  that  in 
the  case,  as  this  was,  of  an  Armenian  family,  which  is 
just  the  same  with  British    subjects  as  to  the  laws  of 
property  in  India,  recognized  real  property  is  to  be  con- 
sidered exactly  as  personalty,  the  Court  entirely  dissented 
from  it,  and  said  that  the  power  given  under  the  charter 
cited  to  seize  realty  in  execution,  was  merely  a  power  given 
to  the  Court,  and  not  by  any  means  to  the  executor  or 
mere  personal  representatives,    as  it   distinctly  appeared 
by  the  words  there  used,  viz.,  '  after  judgement* ;  so  that 
though  the  Court  may  do  so  at  their  discretion,  the  ex- 
ecutors cannot  mcro  motu."     The  Advocate  General  de- 
clared that  this  decision  would  invalidate  many  titles  to  real- 
ty in  India,  and  overrule  many  judgments  of  the  Supreme 
Court ;  but  the  Court  denied  this,  and  gave  judgment  for 
the  lossor  of  the  plaintiff,  with  costs.    And  in  the  year 
1816,  in  the  case  of  Maria  Zora,   survivor  of  Stephen 
Carapit,  v.  Moses  Cachecarrafaj  (p),  East,  C.J.,  reserved  his 
opinion  how  far  lands  were  made  assets  generally  in  the 
liands  of  executors  and  administrators,  which  was  touched 
upon  in  the  argument;  not  being  satisfied  that  the  charter 
(1 774)  had  made  them  such  generally,  but  only  sub  modo, 
under  a  writ  of  execution  issued  by  the  Court  for  debts 
recovered  by  judgment. 

However,  in  Joseph  v.  Ronald  (q),  decided  in  1818  at 
Calcutta,  Wast,  C.J.  (with  much  doubt  aud  difficulty,  and,  as 
he  said,  trembling  at  "  the  accumulated  implications  u  from 
the  language  of  the  charter  [1771  ]  which  he  found  it  neces- 
sary to  mako  in  order  to  arrive  at  such  a  result),  and  Sir 
Anthony  Buller,  adhered  to  the  doctrine  laid  down  in  Doe  d. 
Savage  v.  Bancltaram  Tagorc,  that  the  executor  or  adminis- 
trator of  a  deceased  person,  not  being  a  Hindu  or  Muham- 

(o)  East's  Notes,  No.  XLIX.,  2  Morley's  Dig.  70,  72. 
(r)  Cited  in  1  Moore's  Ind.  App.,pp.  310,  313,  314,  315, 320,  345;  and 
in  Jebb  v.  Lffevre,  Clarke,  Add.  Rules  &  Cases,  62  c,  62  i. 
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madan,  took  an  estate  in  lands  and  houses  (held  in  perpetuity  _ 
in  Calcutta),  for  the  benefit  not  only  of  judgment  and  spe- 
cialty creditors,  but  also  of  simple  contract  creditors,  and  not 
a  bare  power  of  sale  without  an  interest;  and  that,  after 
those  creditors  were  satisfied,  the  executor  or  adminis- 
trator held  the  property,  subject  to  the  dower  of  the 
widow,  for  the  heir  at  law.  Macnar/htcn,  J.,  dissented  as 
to  the  last  proposition,  and  was  of  opinion  that  lands  in 
Calcutta  wero  of  the  nature  of  chattel,  and  would,  after 
payment  of  debts,  go  to  the  next  of  kin,  according  to  the 
Statute  of  Distributions.  We  cannot  discover  that  his  view 
has  ever  found  favour  with  any  of  the  previous  or  subse- 
quent Judges  at  Calcutta.  Lord  Lyndhurst,  in  Freeman  v. 
Fairlie,  says  that  he  had  read  through  the  reasons  assigned 
by  Sir  F.  Macnaghten  for  his  judgment,  but  that  they  were 
very  unsatisfactory  to  his  mind  (s).  Master  Stephen  had 
previously,  in  his  Report,  said  that  Sir  F.  Macnaghten's 
"  construction  of  the  Charter  is  utterly  irreconcileable  with 
the  words  of  that  instrument  itself,  which  expressly  de- 
scribes real  actions,  and  directs  the  sale  by  execution  of 
real  as  well  as  personal  property." 

In  Gardiner  v.  Fell  (t)  the  lands  wero  situate  at  Barrisaul, 
in  Bengal,  tenure  of  them  by  the  testator  under  a  zamin- 
dar was  evidenced  by  pottahs ;  the  testator  had  a  perpetual 
right  of  occupancy,  subject  to  the  payment  of  certain  fixed 
annual  rents  to  the  zamindar,  and  to  forfeituro  in  case  of 
nonpayment.  The  zamindar  held  the  same  land  under 
Government  by  a  similar  tenure.  Sir  William  Grant,  M.  R., 
by  his  decree  in  1817,  referred  to  the  Master  to  inquire 
what  was  the  nature  of  the  interest  which  the  testator  pos- 
sessed in  lands,  and  whether  they  passed  by  his  Will  attested 
by  two  witnesses.  The  Maeter  reported  that  the  interest  of 
the  testator  in  the  lands  was  in  the  nature  of  fee  simple, 
and  that  no  part  thereof  passed  by  his  Will  attested  by 
two  witnesses.  The  report  was  confirmed,  and  the  cause 
coming  on  for  further  directions  before  Sir  Thomas  Plumer, 
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(s)  I  Moore's  Intl.  App.  345. 

(0  1  Moore's  Iud.  App.  299  ;  S.  C  ,  1  Jacob  &  Walker  i?-'. 
iv. — 9  o  c 


Digitized  by  Google 


BOMBAY  HIGH  COURT  REPORTS. 


 M.  R.,  in  1819,  he  said  : "  Next,  to  consider  the  true  mean- 

Bera'm/i    mg  °f  tms  report.    The  estate  ia  said  to   be  of  the 
Rogers     naturo  °f  ?ee  simple ;  that  is,  it  possesses  the  quality  of 
a  fee  simplo  estate ;  it  must,  thereforo,  have  the  quality  of 
being  descendiblo  to  the  heir.    How  can  it  bo  of  tho  nature 
of  fee  simplo  unless  it  descend  to  the  heir  at  law  ?    It  is  an 
estate  of  inheritance,  and  if  such,  the  rules  and  doctrine 
of  estates  of  inheritance  must  bo  applied  to  it.    All  this 
must  have  been  known  and  felt  by  tho  Judgo  who  directed 
the  inquiry;   for  otherwiso  his  decree  would  have  been 
defective."  Thus  these  lands  in  Barrisaul,  in  the  Bengal 
Mofussil,  were,  by  tho  Rolls  Court  in  England,  hold  to 
descend  upon  the  heir  at  law  of  tho  testator,  and  not  to 
pass  under  his  Will,  it  not  having  been,  in  accordance  with 
the  5th  section  of  the  Statute  of  Frauds,  attested  by  three 
witnesses. 

Next  in  order  comes  Master  Stephen's  report  made  in 
Freeman  v.  FairVw  («)  in  1823.  He,  under  a  reference  in 
that  suit,  which  was  in  the  Court  of  Chancery  in  England, 
reported  that  lands  held  in  perpetuity  by  Thomas  Oldham, 
a  British  subject,  in  Calcutta,  were  of  the  nature  of  freehold 
estate  of  inheritance ;  that  a  difference  of  opinion  existed 
amongst  the  Judges  at  Calcutta  on  tho  subject ;  and  that, 
although  ho  adopted  tho  general  conclusion  of  the  majority, 
he  dissented  from  their  reasons.  His  views  as  to  the 
introduction  of  English  law  into  India,  we  have  already 
casually  mentioned,  in  speaking  of  the  Lex  Loci  Report 
of  1810.  The  investigation  being  in  England,  ho  took 
evidence  as  to  the  law  of  Calcutta,  and  stated  tho  result  to 
bo  that  lands  and  houses  in  Calcutta,  whatever  their 
tenure,  or  tho  nature  of  the  estate  in  them  which  an 
absoluto  proprietor  possessed,  were  liable  to  bo  sold  under 
executions  at  law  obtained  against  him  in  his  lifetime,  were 
chargeable  with  his  simple  contract  as  well  as  his  speci- 
alty debts  at  his  decease,  and  might  not  only  be  sold  for 
satisfaction  thereof,  under  execution  against  his  execu- 
tors and  administrators,  without  joining  tho  devisee  or 
heir  at  law,  but  that  an  executor  or  administrator  might 

(m)  I  Moore's  Ind.  App.  305. 
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sell  them  for  that  purpose  by  his  own  voluntary  act,  and 
that  a  conveyance  by  him  without  the  concurrence  of  the  heir 
or  devisee  would  give  a  good  titlo  to  the  purchaser  (r).  But, 
although  holding  those  points  as  to  the  liability  of  lands 
to  payment  of  debts,  and  the  right  of  the  executor  to  sell 
for  that  purpose,  to  be  established,  and  that  so  much  of  the 
English  law  of  real  property  as  opposed  those  practices  was 
not  applicable  to  the  local  circumstances  in  which  the  new 
settlers  were  placed,  and,  therefore,  not  binding  on  them, 
Master  Stephen  deemed  those  practices  to  bo  merely  a  par- 
tial adoption,  by  the  English  settlers,  of  the  existing  laws 
and  customs  of  the  country,  possibly  for  reasons  of  commer- 
cial policy,  and  thought  that,  notwithstanding  these  excep- 
tions, there  was  a  general  adherence  to  English  law,  and 
that  there  was  no  sufficient  reason  for  departing  from  the 
rules  of  that  law  as  to  the  inheritance  of  real  estate ;  and, 
therefore,  that  if  lands  and  houses  were  not  applied  in  pay- 
ment of  debts,  or  if  a  surplus  of  the  proceeds  of  sale  remained 
after  payment  of  debts,  such  lands  and  houses  or  surplus  went 
to  the  heir  at  law.  Without  repeating  his  arguments  in  de- 
tail, we  shall  content  ourselves  with  saying  that  to  our  minds 
they  appear  to  outweigh  the  reasoning  by  which  Sir  A. 
Anstrutherin  181 7,  and  Mr.  Justice  Horo  in  1864,  arrived  at 
the  conclusion  that  there  was  not  any  freehold  estate  in  the 
island  of  Bombay.    Master  Stephen  also  shows  that  the  anal- 
ogy, which  some  of  the  Judges  at  Calcutta  imagined  to  exist 
between  the  alleged  powers  of  executors  and  administrators 
in  Calcutta,  and  the  powers  of  executors  and  administrators 
in  the  British  colonies  in  America  and  the  West  Indies, 
rested  on  a  completely  erroneous  supposition,  on  the  part 
of  those  Judges,  that  executors  or  administrators  in  those 
colonics  could  sell  and  dispose  of  the  real  estate  of  their 
testator  or  intestate,  by  their  own  voluntary  act  and  con- 
veyance ;  the  fact  being  that  they  could  not  do  so  even  for 
tho  necessary  satisfaction  of  his  debts  (w). 

(»)  Notwithstanding  those  findings,  it  will  be  seen  that  some  of  the  pro- 
positions thus  laid  down  were  subsequently  denied  by  Sir  C.  Grey,  C.J., 
in  Jebb  v.  hefevre. 

(tv)  1  Moore's  Ind.  App.  'MCt  el  feq. 
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1607.  In  the  interval  between  the  date  of  Master  Stephen's  re- 
Bera'mji  port  in  1823  and  tho  ultimate  docision  of  that  case  in  1828, 
the  case  of  Jebb  v.  Lcfcvre  {x)  was  decided  in  Calcutta,  at  the 
end  of  182G  or  beginning  of  1827.  The  facts  stated  in  the 
special  case  wore  briefly  these:— "On  the  20th  July  1824, 
George  Rowland  died  intestate,  in  Calcutta,  of  which  place 
he  was  a  nativo,  born  in  wedlock  of  native  parents,  of  Portu- 
guese descent ;  he  left  a  widow,  Caroline  Rowland,  and  a 
son,  George  Henry  Rowland,  an  infant  aged  one  year,  both 
of  whom  are  living ;  the  widow  obtained  letters  of  adminis- 
tration from  tho  Supreme  Court,  and  afterwards  married 
Charles  Lofevre,  against  whom  and  herself,  as  administratrix, 
this  action  was  brought  upon  a  promissory  note  of  the 
intestate.  The  defendants  pleaded  that  they  had  no  goods 
or  chattels  of  the  intestate ;  and  tho  plaintiff,  at  the  time  of 
the  trial,  was  unable  to  prove  any  assets,  except  that  George 
Rowland,  at  tho  timo  of  his  death,  was  the  owner  of  several 
parcels  of  land  and  houses,  some  within  the  town  of  Calcutta, 
and  others  in  the  neighbourhood.  Some  of  these  had  been 
convoyed  to  him  by  lease  and  release,  to  hold  to  him  and  his 
heirs  ;  others  by  instruments  known  in  Calcutta  by  tho  name 
of  Bengallee  bills  of  sale,  and  which  have  always  been  treat- 
ed, amongst  the  natives  of  Calcutta,  as  conveying  the  entire 
interest  in  lands  as  between  the  vendor  and  vendee,  and  also, 
as  Bengallco  bills  of  sale,  severally  contained  clauses  releasing 
to  the  vendee  all  claims  from  the  vendor  and  his  heirs ;  under 
which  said  bills  of  salo  the  said  George  Rowland  obtained 
actual  possession  of  the  said  lands,  and  was  possessed  thereof 
at  the  time  of  his  death.  These  several  parcels  of  land  and 
houses  of  which  George  Rowland  was  the  owner,  were  at  the 
time  of  the  trial  in  the  occupation  of  the  defendants,  and  the 
question  reserved  for  argument  was,  whether  the  estate, 
property,  or  interest  of  George  Rowland  in  these  lands,  or 
any  of  them,  was  assets  to  be  administered  by  his  adminis- 
tratrix for  tho  payment  of  his  debts."  We  gather  from 
the  judgments  that  all  of  the  arguments,  relied  on  by 
Sir  A.  Anstruther  and  Mr.  Justice  Hore,  and  other  argu- 
ments also,  were  then  put  forward  in  support  of  the  propo- 
(x)  Clarke's  Addl.  Rules  &  Cases  56. 
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sition,  that  the  lands  of  George  Rowland  were  assots  to  1867«  

be  administered  by  his  administratrix,  for  the  payment  of  biuIwi 
his  debts,  as  well  of  simple  contract  as  of  higher  degree.  rovers 
Amongst  those  arguments  were,  that  there  was  no  distinc- 
tion between  lands  and  goods  in  respect  of  tho  succession 
to  them;  that  colonies  are  only  "instruments  of  com- 
merce;" that  most  of  our  legal  distinctions  between  land 
and  goods  have  their  foundation  in  the  feudal  system,  which, 
including  the  law  of  primogeniture,  is  supposed  to  be  ill  ad- 
apted to  commercial  communities  ;  that  the  object  of  the  East 
India  Company  at  first  was  trade  only,  and  the  possession  of 
territory ;  that  no  subject  of  the  Crown  could  come  hero 
but  by  their  licence ;  and  that,  as  tho  heir  would  seldom 
be  in  this  country  at  the  death  of  the  ancestor,  it  was  im- 
probable that  the  King  or  Parliament  intended  to  create 
or  recognise  any  estates  of  inheritance  ;  that  the  charters  of 
justice,  by  which  British  courts  have  been  constituted  in 
India,  do  not  speak  of  such  estates,  and  none  of  them  make 
mention  of  heirs,  though  several,  and  especially  that  of  1774 
(Supreme  Court,  Calcutta),  recognise  executors  and  adminis- 
trators, and  make  lands  liable  to  be  taken  in  execution  for 
all  debts.  The  three  Judges  who  heard  that  case,  to  a  cer- 
tain extont  differed  in  opinion,  Sir  Charles  Grey,  C.J.,  in 
an  extremely  able  judgment,  holding  that  the  administratrix 
took  neither  an  estate  in,  nor  a  power  of  sale  over,  the  lands, 
but  that  an  estate  of  inheritance  in  them  vested  immediately 
upon  tho  death  of  Rowland  in  his  heir.  Sir  Anthony  Bullcr, 
J.,  who  was  one  of  the  Judges  who  decided  Ronald  v.  Jacob, 
adhering  to  his  opinion  in  that  case,  held  that  the  lands 
went  first  to  the  administratrix,  but,  after  payment  of  debts, 
would  be  (as  he  said  had  been  previously  held)  liable  to 
dower,  as  well  as  to  all  other  rights  incident  to  freehold 
property,  and  that  equity  should  decree  her  to  deliver  over 
the  lands  to  the  heir.  Sir  John  Franks,  J.,  in  a  judg- 
ment of  great  ability,  held  that  lands  in  Calcutta  may  be 
sold  in  a  suit  by  even  a  simple  contract  creditor  of  the 
deceased,  against  the  executors  or  administrators,  without 
joining  the  heir ;  and  further,  that,  inasmuch  as  that  was 
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.  so,  therefore  the  executors  or  administrators  may  sell  thorn 
for  payment  of  debts  without  suit,  but  that  for  that  purpose 
they  took  a  mere  power  over,  and  not  an  estate  in,  the  lands. 
He  says  :  "  It  is  a  rule  of  equity  that  a  trustee  may  do  with- 
out suit  whatever  he  would  be  compellable  by  suit  to  do ; 
and  as  it  was  the  intention  of  the  Charter  (1774)  to  give  a 
more  speedy  and  efficient  remedy  to  creditors  for  recovery  of 
their  debts,  this  Court  ought  to  give  to  creditors  the  benefit 
of  such  rules  of  interpretation  for  the  advancement  of  that 
remedy.  But  it  is  not  necessary  to  decide  that  the  heir 
Rhall  not  take  estates  that  would  be  inheritable  in  Eng- 
land by  inheritance  hero,  in  order  to  advance  the  remedy 
of  tho  creditor.  The  law  may  give  a  power  to  the  executor 
or  administrator  over  the  estate  without  breaking  tho  de- 
scent to  the  heir,  and  it  appears  to  mo  to  have  done  so  by 
this  charter,  for  tho  purposo  of  providing  a  better  remedy 
for  creditors.  But  I  do  not  think  it  ought  to  bo  held  to 
have  done  more,  or  to  have  effected  the  tenure  of  estates  of 
inheritance;  and  it  would  bo  an  interpretation  of  the  charter 
venturous  and  unnecessary  to  hold  that  it  had  altered  tho 
tenures  of  such  estates.  It  is  not  necessary  to  tho  creditor 
to  give  it  such  an  interpretation ;  provisions  made  by  the 
charter  would  be  left  nugatory.  It  has  provided  real  actions 
amongst  the  remedies  for  tho  subject  hero."  He  subsequently 
points  out  that  the  word  "heir"  is  not  mentioned  in  the 
charter,  nor  has  the  Legislature  or  the  charter  expressed  an 
intent  ion  to  disinherit  tho  heirs  of  British  subjects,  or  subjects 
capable  of  enjoying  the  rights  of  British  subjects,  in  the 
Presidency  of  Fort  William.  That  woro  the  Court  to  hold 
that  they  were  disinherited,  it  should  do  so  by  implication, 
but  that  "according  to  decisions,  early,  and  recognised 
without  interruption,  it  has  been  uniformly  held  that  an 
heir  at  law  shall  not  be  disinherited  by  implication  :  Gordon  v. 
Sheldon  (y)» 

lie  concluded  thus :  "  Upon  the  whole  of  this  case  it 
appears  to  me,  that  British  and  Christian  subjects  of  His 
Majesty  the  King  of  Great  Britain  are  capable  of  acquiring 

(y)  VaughanR.  262. 
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-estates  of  inheritance  within  this  Presidency  ;  but  that  tho  _JJ*(!Z' 
quantity  of  estate,  or  tenure  of  each  subject,  must  depend  bbra'mji 
upon  tho  quantity  of  estate  tho  grantor  to  him  had  to  con-  Ro^* 
vey,  and  tho  terms  of  tho  conveyance  made  to  tho  grantee ; 
and  that,  in  tho  present  case,  from  tho  terms  of  tho  instru- 
ments whereby  tho  late  Georgo  Rowland  derived  title  to  tho  - 
estates  in  question,  his  creditors  have  a  right  to  act  to- 
wards thcso  estates  according  to  the  tenures,  by  which  ho 
admitted  himself  proprietor  of  them ;  that  the  plaintiff  has 
a  right  of  action,  admitted  by  tho  Defendant's  Plea,  and  a 
power  to  sell  thoso  estatos  by  virtue  of  an  execution,  pursu- 
ant to  the  loth  Section  of  tho  Charter  of  1774,  if  he  should 
issuo  execution.    And  that  tho  defendant,  the  administratrix, 
has  power  to  sell  the  land,  by  operation  of  that  section  of 
the  Charter,  and  thereby  to  acquire  funds  for  payment  of 
debts :  and  that  it  is  a  power,  given  thereby  to  personal 
representatives,  to  be  exercised  over  tho  estates  of  ancestors 
who  die  indebted,  and  leave  estates  of  inheritance  that 
descend  to  Heirs,  debts  remaining  unpaid.    And  I  conceivo 
tho  plaintiff  is  entitled  to  judgment." 

Thus  it  will  be  seen  that  although  the  Judges  differed  as 
to  tho  position  of  an  executor  or  administrator  with  regard 
to  tho  real  estate,  they  were  unanimous  in  holding  that, 
ultimately  at  least,  the  heir  at  law,  and  not  tho  next  of  kin, 
beeamo  entitled  to  it. 

Ono  of  the  results  of  that  case  was,  that,  on  the  27th  of 
Juno  1828,  was  passed  the  Stat.  9  Geo.  IV.,  c.  33  (com- 
monly known  as  Fergusson's  Act),  which, after  reciting  that 
doubts  had  arisen  "  whether  and  to  what  extent  tho  real 
estates  of  British  subjects  and  others  (not  being  Mahomed- 
ans  or  Gentus),  situate  within  or  being  under  the  jurisdic- 
tion of  His  Majesty's  Supreme  Courts  of  Judicature  in  India, 
are  liable,  as  assets  in  tho  hands  of  executors  and  adminis- 
trators, to  the  payment  of  the  debts  of  their  deceased 
owners,"  and  that  u  it  is  expedient  that  such  doubts  should 
be  removed,"  enacted  (z)  "  that  whenever  any  British  sub- 
ject shall  die  seized  of  or  entitled  to  any  real  estate  in 

(*)  Sec.  1. 
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houses,  lands,  or  hereditaments  sifcuato  within  or  being 
BehI/uji  under  the  general  civil  jurisdiction  of  H.  M.'s  Supreme 
Roo'ebs.  Courts  of  Judicature  in  Bengal,  Fort  St.  George,  and  Bombay 
respectively,  or  whenever  any  person  (not  being  a  Mahom- 
cdan  or  Gentu)  shall  die  seized  of  or  entitled  to  any  such 
real  estate,  situate  within  the  local  limits  of  the  civil  juris- 
diction of  tho  samo  Courts  respectively,  such  real  estate  of 
such  British  subject  or  other  person  as  aforesaid  (not  being 
a  Mahomedan  or  Gentii)  is  and  shall  bo  deemed  assets  in 
the  hands  of  his  or  her  executor  or  administrator,  for  the 
payment  of  his  or  her  debts,  whether  by  specialty  or  simple 
contract,  in  tho  ordinary  course  of  administration."  The 
2nd  section  empowered  the  executor  or  administrator  "  to 
sell  and  dispose  of  tho  real  estate  for  the  payment  of  such 
debts  as  aforesaid,  and  to  convey  and  assure  the  same  to  a 
purchaser  in  as  full  and  effectual  a  manner  in  law  as  the 
testator  or  intestate,"  &c,  "  could  or  might  have  done  in  his 
lifetime."  Sec.  3  rendered  the  executor  or  administrator, 
in  actions  brought  against  him  for  debts  of  his  testator,  &c, 
chargeable  with  the  net  proceeds  of  the  real  estate  (when 
sold  by  the  Sheriff),  as  assets  to  be  administered.  The  4th 
section  enabled  the  courts  in  such  actions  to  sequester  or 
sell,  by  way  of  execution,  houses,  lands,  or  real  effects  in 
the  hands  of  the  executor,  in  the  same  manner  as  in  the 
lifetime  of  the  testator  or  intestate.  The  5th  section  de- 
clared conveyances  theretofore  made  by  executors  or  admin- 
istrators to  be  valid.  The  6th  section  provided  "  that  neither 
this  Act,  nor  anything  herein  contained,  shall  be  construed 
to  operato  as,  or  have  tho  effect  of,  changing  or  altering  the 
legal  quality,  nature,  or  tenure  of  any  lands,  houses,  estates, 
rights,  interests,  or  any  other  subject  of  property  whatso- 
ever, or  of  making  the  same,  or  any  oft  hem,  to  be  of  tho 
nature  of  real  property,  if  by  law,  before  the  passing  of  this 
Act,  the  same  or  any  of  them  were  personal  property  j  but 
that  the  law  in  that  respect  shall  be  and  continue  the  same 
as  if  this  Act  had  not  passed"  (a). 

(a)   As  to  sales  under  that  Statute,  sec  Doe  d.  Cullen  v.  ClurJc,  Mortou 
Rep.  76'. 
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In  Stephen  v.  Hume  (b),  Malkin,  J.,  said  that  statute 
"  clearly  applies  only  to  the  case  of  persons  strictly  and  techni- 
cally described  as  British  subjects,  except  when  the  lands  are 
situated  within  the  local  jurisdiction  of  the  Supreme  Court. 
It  does  not,  therefore,  affect  the  present  case  of  an  Arcne- 
nan  Christian  at  Dacca. 91 

About  eighteen  mouths  after  the  decision  in  Jebb  v. 
Lefevre,  but  apparently  without  being  acquainted  with  that 
case,  Lord  Lyndhtirst,  before  whom,  in  1827,  the  exceptions 
to  Master  Stephen's  report  in  Freeman  v.  Fairlie  had  been 
argued,  gave  judgment  upon  them,  on  the  17th  of  November 
1828.    He  confirmed  the  Master's  report,  and  held  that 
Samuel  Oldham  had  a  freehold  estate  of  inheritance  accord - 
ing  to  the  acceptation  of  those  terras  by  the  law  of  England. 
Lord  Lyndhurst  was  of  opinion,  although  the  contrary  had 
been  contended,  that  the  Native  proprietors  of  the  soil  had  a 
permanent  interest  in  it  at  the  time  when  the  English  first 
established  themselves  on  the  banks  of  the  Hooghly ;  that 
the  law  existing  at  Calcutta  when  he  gave  his  decision  was 
the  law  of  England,  and  that  the  English  had  carried  it  there 
with  them,  and  acted  on  it,  as  it  was  almost  impossible  for 
them  to  adopt  the  Muhammadan  or  Hindu  laws,  blended  as 
they  were  with  their  respective  religions  ;  and  that  from 
1601  downwards  it  appears,  by  Charters  and  Acts  of  Parlia- 
ment (and  he  referred  particularly  to  the  charter  of  1726), 
that  the  English  law  had  been  considered  as  the  law  of  the 
settlement  as  regarded  British  subjects.    He  next  held  that 
if  tho  permanent  interest  of  the  native  proprietor  be  trans- 
ferred to  and  vested  in  a  British  subject,  and  the  case  be 
governed  by  English  law,  such  an  interest  is  an  estate  of 
inheritance  descending  to  the  heirs.    He  says  :    u  If  it  ap- 
pears in  the  evidence  to  be  an  absolute  ownership,  what  law 
is  to  be  applied  to  it  ?    Those  who  contend  that  it  goes  to 
the  personal  representatives,  in  a  degree  apply  to  it  the  Eng- 
lish law ;  because  the  law  as  to  personal  representatives  is  an 

(b)    Fulton  R.  231.  As  to  the  question  whether  it  is  declaratory  or  not. 

see  a  difference  of  opinion  in  the  same  case  between  Malkin,  J.,  and 

Grant.  J. 

iv. — 10  o  c 


1867. 
Na'oroji 
Bebv'mji 
e 

RoOF.Rfi. 
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1867.      English  law.  If,  then,  we  are  to  apply  to  it  the  English  law, 
Bkka'm jV    ^  the  absolute  ownership  of  the  soil  is  possessed  by  the  party, 
and  the  English  law  is  in  any  shape  to  be  applied  to  it,  the 
party  must  take  a  fee  simple,  and  the  property  will  descend 
to  the  heirs."    This  is  an  argument  quite  as  applicable  to 
Bombay  as  it  was  to  Calcutta.    Lord  Lyndhurst  also,  in 
support  of  his  decision,  relies  upon  the  evidence  taken  by 
the  Master,  and  upon  the  previous  decisions  of  the  Supreme 
Court  at  Calcutta.    In  referring  to  the  evidence,  he  lays 
some  stress  upon  the  fact  that,  constantly  since  1774,  lands 
had  been  conveyed  by  lease  and  release  in  Calcutta,  and 
that  it  had  also  been  shown  that  fines  had  been  levied  of 
lands  of  the  description  there  in  contest.    But,  with  the 
greatest  possible  deference  to  the  remarks  made  in  The 
Mayor  of  Lyons  v.  The  E.  I.  Company  upon  Freeman  v. 
Fairlie,  we  think  that  it  will  be  found,  on  perusal  of  his  judg- 
ment, that  Lord  Lyndhurst  drew  the  bulk  of  his  arguments 
from  other  sources.    And  we  are  strongly  inclined  to  think 
that  if  there  had  not  been  any  evidence  whatever  of  con- 
veyancing at  Calcutta  by  lease  and  release,  the  decision 
would  have  been  the  same.    Master  Stephen  says  (e) :  "  It 
appears  incidentally  before  me  that,  prior  to  the  establish- 
ment of  the  Supreme  Court,  conveyances  by  lease  and  re- 
lease, or  other  English  forms,  were  little,  if  at  all,  in  use 
upon  the  sales  of  lands  or  houses  from  one  British  subject  to 
another,  but  a  brief  note  of  the  sale  and  transfer  was  used 
in  their  stead."    He  had  previously  spoken  of  the  ordinary 
pottah  taken  by  the  landholder  and  the  E.  I.  Company, 
but  he  (and  Lord  Lyndhurst  concurred  in  his  view)  (d), 
regarded  it  as  evidence  of  holding  according  to  a  local  and 
fiscal  regulation,  and  not  as  a  conveyance  (e) ;  but  Master 
Stephen  held  that,  in  the  special  case  of   a  pottah  of 
common  or  untenanted  land,  it  was  the  only  conveyance  or 
evidence  of  title,  and  that  the  purchaser  under  it  from  the 
Company  obtained  at  least  an  equitable  fee.    He  further 
was  of  opinion  (/)  that  the  only  written  evidence  of  grants 
from  the  Native  sovereigns  to  zamindars  or  other  proprie- 

(c)  I  Moo.  Ind.  App.  338.  (d)  Ibid.  345,346. 

(e)  Ibid.  335  H  seq.  (f)  Ibid.  338. 
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tors  of  land  was  a  pottah,  in  the  same  form  as  since  used  by  1SQ7. 
the  Company  for  the  same  purpose.  For  British  subjects  it  Bera-mj'i 
seemed  to  him  "  a  natural  if  not  a  necessary  course"  to  use  ROqBM> 
the  same  means  that  they  found  to  bo  established  for  grant- 
ing and  transferring  lands  and  houses,  at  what  he  conceived 
to  be  u  the  true  era  of  the  tacit  introduction  of  the  English 
Law,  namely,  the  first  establishment  of  the  Company's  settle- 
ments in  India,  till  long  after  which  they  had  no  regular  Courts, 
and  probably  no  practitionors  of  law  capable  of  preparing 
conveyances  in  the  English  form."  The  Master,  accordingly, 
reported  that  the  pottah,  when  it  performs  the  functions 
of  a  grant,  as  in  the  case  of  common  lands,  by  the  Company, 
may  be  considered  as  a  sufficient  creation  or  evidence  of 
title  in  fee.  And  so  Lord  Lyndhurst  held,  saying  (g)  "  That 
the  East  India  Company,  when  they  convey  these  small  por- 
tions of  land  in  the  way  I  have  stated,  without  executing 
deeds  of  lease  and  release,  or  any  conveyance  beside  author- 
izing the  Collector  to  issue  the  pottah,  consider  they  are 
conveying  the  absolute  property  in  the  soil,  is  quite  clear 
from  the  evidence."  We  should  observe  that  the  Calcutta 
charter  of  1774,  although  conveyances  by  lease  and  release, 
or  other  English  forms,  were  then,  as  Master  Stephen  says, 
little  if  at  all  in  use,  treats  of  real  estate  as  then  existing  in 
Calcutta,  and  subjects  it  to  seizure  and  sale  in  execution. 
Lord  Lyndhurst  relies,  in  that  particular,  upon  the  charter, 
referring  to  which  he  says  :  "We  find  in  the  language  of  it 
a  distinction  expressly  drawn,  and  in  terms,  between  person- 
al and  real  property.  It  has,  I  think,  been  said,  by  one  of  the 
learned  J udges  to  whom  I  have  referred,  or  it  has  been 
glanced  at,  that  that  may  be  satisfied,  by  considering  this 
property  as  a  chattel  real ;  but,  looking  further  into  the  Char- 
ter, it  will  be  found  that  this  explanation  will  not  avail, 
because  the  Courts  have  jurisdiction  expressly  and  in  terms, 
in  all  actions  and  pleas,  real,  personal,  and  mixed ;  a  recogni- 
tion, therefore,  by  the  Crown  (the  highest  authority),  that 
real  property  exists  in  that  country,  according  to  the  meaning 
of  that  terra  as  used  in  the  law  of  England." 

(9)  I  Moo.  Ind.  App.  34". 
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N  A 'OHO  J  I 

Bkba'mji 

V. 

RotjEas. 


In  Doe  d.  Savage  v.  Tayore  (h),  Chambers,  J.,  in  the  year 
1785,  said:    "  It  has  been  urged  that  titles  might  be 
endangered  if  lands  and  houses  in  Calcutta  should  be  con- 
sidered real  property,  because  they  have  been  transferred 
by  instruments  which  would  not  be  sufficient  to  convey  real 
property  by  English  law;  but  this  danger  is  only  ideal. 
The  lands  and  houses  of  British  subjects  have  usually  been 
conveyed,  in  this  settlement,  by  deeds  of  lease  and  release,  or 
by  bargain  and  sale.  The  title  by  lease  and  release  depends  on 
the  Statute  of  Uses,  which  is  a  remedial  Act,  and  has  always 
been  considered  by  this  court  as  applicable  to  the  lands  of 
British  subjects  in  this  country.    The  conveyance  by  deed 
of  bargain  and  sale  would  indeed  be  endangered  by  the 
Statute  of  Enrolments  (27  Hen.  VIII.,  c.  10),  if  the  latter 
extended  hither ;  but  the  Court  are  of  opinion  that  it  can- 
not bo  so  extended,  because  its  provisions  are  inapplicable 
to  this  country.    A  mere  bargain  and  sale  of  land  is,  there- 
fore, sufficient  here  to  convey  an  estate  in  fee,  as  it  would 
have  been  in  England  under  the  Statute  of  Uses,  if  the 
Statute  of  Enrolments  had  not  been  passed."  And  in  Jebb  v. 
Lefcvrc,  part  of  the  property  in  which  Rowland  was  held 
to  have  an  estate  of  inheritance  descendible  to  his  heirs,  was 
held,  not  under  lease  and  release,  but  under  Bengali  bills  of 
sale,  a  species  of  assurance  which  in  Calcutta  had  been  al- 
ways treated  as  conveying  the  entire  interest. 

Mr.  Justice  Hore  would,  I  may  here  observe,  have  been 
more  accurate  if,  instead  of  saying  that  deeds  of  lease  and 
release  are  entirely  unknown  in  Bombay,  he  had  said  they 
were  extremely  rare.  Several  years  ago,  so  many  that 
memory  does  not  enable  me  to  specify  the  property  to  which 
they  related,  further  than  that  it  was  situated  in  the  Maza- 
gon  or  Chinchpoogly  district,  I  met  with  two  instances  in 
Bombay  of  conveyancing  by  lease  and  releaso ;  the  docu- 
ments in  both  cases  bearing  dates  of  the  eighteenth  century, 
about  the  time  when  Mr.  Hornby  was  Gdvernor  of  Bombay. 

Wo  are  quite  unable  to  concur  in  the  learned  Judge's 
statement  that  conveyances  executed  in  Bombay  since  the 

(h)  Morton  R.  72. 
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passing  of  Act  IX.  of  1842  (t)  very  seldom  refer  to  that  !^Z^_ 

.  ,    .        ■  /.ii  Na'oboji 

Act,  our  experience  being  that  conveyances  of  an  absolute  bera'mji 

estate,  prepared  by  professional  men  in  Bombay,  as  a  rule,  r0gbh». 
generally  purport  to  have  been  made  in  pursuance  of  that 
Act,  and  to  be  releases  of  the  property  the  subject  of  them. 
It  is  unnecessary  to  travel  out  of  this  suit  for  an  example. 
The  conveyance  of  the  12th,  of  February  1859,  put  in  evi- 
dence by  the  defendant,  and  under  which  he  and  his  wife 
derive  their  title  to  the  premises  as  to  which  this  suit  has 
been  instituted,  purports  to  be  made  in  pursuance  of  that 
Act,  and  to  release  those  premises. 

The  supposed  inconsonance  of  liability  of  the  land  to  sale, 
by  way  of  execution,  or  by  the  executor  or  administrator 
for  payment  of  simple  contract  debts,  with  the  English  rule 
of  inheritance,  seems  to  have  weighed  as  heavily  with  Sir  A. 
Anstruther  as  with  the  one  Calcutta  Judge,  Sir  F.  Macnagh- 
ten,  who  maintained  that  all  immoveable  property  at  Calcutta 
was  of  the  nature  of  chattel.  We  believed  that  the  decisions 
in  Jebb  v.  Lefevre  and  in  Freeman  v.  Fairlie  had  put  that 
objection  finally  to  rest,  and  were  therefore  surprised  to  find 
it  revived  by  Mr.  Justice  Hore.  Lord  Lyndhurst  says  he 
never  felt  the  weight  of  it.  Putting  the  case  of  an  Act  of 
Parliament  passing  for  England  similar  to  Fergusson's  Act, 
which  had  passed  for  India  in  the  previous  session,  he  says : 
"  It  would  render  real  property  assets  for  the  purpose  of 
paying  the  simple  contract  debts  of  the  testator  or  intestate, 
but  it  would  not  alter  the  tenure  of  the  land;  the  land  would 
still  be  inheritable  :  it  still  would  descend  to  the  heir  at  law/' 
He  adds  :  "  If  it  were  introduced  by  competent  authority,  it 
would  be  a  charge  or  liability  engrafted  or  imposed  on  the  real 
estate,  to  which  otherwise  it  would  not  be  subject.  In  what  way 
it  was  introduced  does  not,  I  think,  very  clearly  appear." 
Stating  that  he  concurs  with  the  Master  in  not  being  per- 
fectly satisfied  with  the  arguments  which  refer  its  introduc- 
tion to  the  charter,  he  proceeds  :  u  I  think  it  not  improbable 

(*)  Extending  to  India  the  Stat.  4  and  5  Vic.,  c.  21,  being  "an  Act  for 
rendering  a  release  as  effectual  for  the  conveyance  of  freehold  estates  as 
Lease  and  Release  by  the  same  parties."  So  early  as  9  Geo.  II.,  c.  5,  an 
Act  with  a  similar  object  vras  passed  in  Ireland. 
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 !8?Zi__   that  it  crept  in  at  a  very  early  period,  when  the  law  was 

Na'oroji  ,   ,  . 

BuR^'jur  not  much  attended  to  in  that  country  :  it  got  established  by 
Roq'bm,  use'>  ifc  was  continued  as  being  found  convenient;  and 
perhaps  it  has  no  legal  origin  j  it  now  has,  however,  the 
sanction  and  authority  of  an  Act  of  Parliament.  If  it  had  a 
legal  origin,  it  appears  to  me  that  it  would  not  affect  the 
decision  of  this  quest  ion  ;  if  it  had  not  a  legal  origin,  still  less 
would  it  affect  it ;  the  only  way  in  which  it  can  be  used  at 
all  is  as  an  argument  that,  it  being  an  incident  to  personal 
property  to  be  applicable  to  payment  of  debts,  this  should  be 
considered  personal  property  ;  but,  as  an  argument  standing 
alone,  I  think  it  weighs  very  little  in  opposition  to  the 
weight  of  argument  and  evidence  on  the  other  side."  We 
shall  presently  refer  to  the  "  argument  and  evidence"  spe- 
cially relating  to  Bombay,  but  at  present  continue  our  enu- 
meration of  the  Bengal  and  Calcutta  authorities. 

In  Koo  v.  Marquis  {j)  the  Bengal  Sadr  Adalat,  in  1827, 
on  the  authority  of  Gardiner  v.  Fell,  and  after  consulting 
the  Advocate  General,  held  as  invalid  the  sale,  by  an  ad- 
ministratrix, of  real  estato  situated  in  the  Bengal  Mofussil, 
the  property  of  the  intestate,  her  husband,  who  was  an  Eng- 
lishman, and  decreed  that  his  son  should  recover  it ;  but, 
owing  to  certain  equitable  circumstances  in  the  case  relating 
to  the  application,  for  the  benefit  of  the  plaintiff,  of  the 
purchase  money  paid  by  the  defendant,  put  the  plaintiff 
under  terms  to  repay  the  defendant  the  purchase-money. 

In  1834  Sir  B.  Malkin  reluctantly  held  that  the  charter  of 
the  Recorder's  Court  at  the  Straits  Settlements  abrogated 
the  Dutch  law  at  Malacca  :  Rodyk  v.  Williamson  (k).  The 
reasoning  which  brought  him  to  that  conclusion  is  equally 
applicable  to  the  abrogation  in  Bombay  of  the  Portuguese 
law  by  the  charters  of  the  Mayor's  Court,  the  Recorder's 
Court,  and  the  Supreme  Court.  Speaking  of  the  exceptions 
in  the  two  latter  charters  in  favour  of  Gentus  and  Mu- 
hammadans  at  Calcutta,  Madras,  and  Bombay,  he  says : 

{j )  4  Mac.  S.  D.  A.  Rep.  243. 
(it)    Mentioned  in  the  goods  of  Abdulla  deceased  Morton  Rep.  19,  20.  As 
to  the  abrogation  of  Portuguese  law  see  Perry's  Oriental  Cases,  60,  332- 
573. 
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"The  benefit,  if  it  be  one,  is  confined  to  Mahomedans and  . 
Hindus,  and  is  limited  to  certain  classes  of  rights  and  pri-  berTmVi 
vileges."  Rogers. 

In  Emin  v.  Emin  (I)  an  Armenian  widow  was,  by  the 
Supreme  Court  at  Calcutta,  decreed  dower  out  of  the  lauds  of 
her  deceased  husband  in  the  Mofussil ;  a  decision  which  Sir 
Henry  Seto7i,  J.,  in  Musleah  v.  Musleah  (m),  said  "  must  have 
proceeded,  not  on  the  ground  of  any  personal  law  applicable 
to  the  parties  as  British  subjects ;  this  Court  (Supreme 
Court,  Calcutta)  having  no  jurisdiction  to  administer  the 
personal  law  of  the  parties  except  in  the  case  of  Hindus 
and  Mahomedans,  but  on   the  ground  that   the  parties 
and  the  property  being  alike  subject  to  the  jurisdiction,  and 
the  parties  not  being  within  the  exception,  the  English  was 
the  only  law  which  the  Court  w7as  competent  to  administer 
between  them.    For  this  purpose  there  can  be  no  distinc- 
tion between  Jews  and  Armenians,  neither  being  within  the 
excepted  classes.    The  law  of  England  makes  no  distinction 
between  Jews  and  other  persons,  except  as  to  their  laws  of 
marriage,  and  as  to  certain  incapacities  for  offico  (n).  Their 
law  of  descent  must  be  governed  by  the  tenure  of  the  lands 
to  which  it  is  incident,  and  where  this  is  quasi  freehold, 
as  it  is  found  to  be  by  the  decisions  of  this  Court  and  those 
of  the  Court  of  Chancery,  which  are  binding  on  it,  the  law  of 
primogeniture  must  prevail.    If  the  lands  in  question  had 
boen  held  by  any  customary  tenure  subject  to  the  Jewish 
law  of  descent,  the  case  might  havo  been  different."  In 
that  case  of  Musleah  v.  Musleah,  the  majority  of  the  Judges 
ruled,  in  1844,  that  lands  situate  in  the  Bengal  Mofussil  be- 
longing to  a  Jew  who  died  domiciled  in  Calcutta,  must  by 
the  Supremo  Court  be  held  to  descend  according  to  English 
law,  and  decreed,  accordingly,  in  favour  of  his  eldest  son 
and  heir  at  law.  Grant,  J.,  dissented  (o),  being  of  opinion 
that  "  the  immoveable  property  situated  in  the  Mofussil 

(I)  Referred  to  in  Stephen  v.  Hume,  Fulton  R.  227.,  See  also  De  la  Cruz 
v.  Goorachund  Seal,  CI.  R.  (1829)  335 ;  1  Morley  Dig.  300,  plac.  97. 

(ro)  Fulton  R.  423,  441. 
(n)  See  per  Lord  Stoxvell  in  The  Indian  Chief.  3  C.  Rob.  32. 

(o)  Ibid.  438. 
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  _  must  descend  according  to  the  law  of  the  Mofussil  (thereby 

Bbka'mji  meaning  the  law  of  the  Mofussil  courts) ;  in  the  same  manner 
Roc  km  w*fck  moveaDle  property  there  situated,  if  any ;  and  both 
must  descend  according  to  the  law  regarding  moveables  of 
the  domicile  of  the  deceased;"  and  this  he  presumed  to 
be  "the  law  of  England  for  the  distribution  of  personal 
property."  Taking  the  deceased  to  be  domiciled  in  Cal- 
cutta, Grant,  J.,  admitted  that  the  immoveable  proporty 
situated  in  Calcutta  must  go  to  the  heir  at  law,  by  right  of 
primogeniture,  subject  to  payment  of  debts  under  Fergus- 
son's  Act.  Peel,  C.J.,  as  to  the  Mofussil  lands,  concurred 
with  Seton,  J.,  in  holding  that  there  was  no  Ux  loci  rei  sitoe, 
and,  therefore,  they  were  bound  to  decide  by  the  lex  fori. 
He  mentioned,  as  decisive  of  the  question,  Gardiner  v.  Fell, 
and  the  Mayor  of  Lyons  v.  The  E.  I.  Company,  which 
latter  case  he  considered  as  a  direct  authority  that  English 
law  is  to  be  applied  in  a  suit  in  the  Supreme  Court  to  the 
question  of  the  right  to  exercise  the  testamentary  power  over 
lands  in  the  Mofussil  belonging  to  a  Frenchman,  although 
a  Mofussil  court  would  have  applied  the  law  of  the  domicile 
of  origin,  the  French  law.  Pointing  out  the  jurisdiction 
of  the  Supreme  Court  to  try  causes  relating  to  lands  in 
Bengal,  Behar,  and  Orissa,  he  says  :  "  The  local  boundaries 
of  Calcutta  circumscribe  its  jurisdiction  over  persons,  not 
over  things.  The  laws  by  which  it  is  to  decide  are  pre- 
scribed. It  has  no  discretionary  power,  is  not  a  Court  of 
conscience,  and  must  decide  by  those  laws  alone  which  are 
ordained  for  it.  Tlie  general  law  of  the  Court  is  the  English 
law.  TJie  exceptions  are  statutory,  and  the  introduction 
of  those  very  exceptions  prove  the  general  rule.  The  Courts 
of  the  East  India  Company  are  concurrent,  and  not  exclusive, 
Courts.  Their  course  is  prescribed  by  Regulation."  He 
shows  that  their  Regulations,  so  far  from  enjoining  any 
general  law,  prohibit  them  from  the  adoption  of  any  such 
law,  either  English  or  Foreign,  as  their  lex  fori ;  their  deci- 
sion, therefore,  cannot  be  viewed  as  evidence  of  any  general 
law.  As  to  the  Supreme  Court  hesaid  :  "  A  British  subject 
has  no  special  privilege  in  this  Court  to  have  a  special  law 
applied  to  his  case.    The  same  law  applies  to  all,  and  the 
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law  of  descent  is  one  and  the  same  for  all  of  the  suitors  of  __  1867  • 

the  Court,  except  Hindus  and  Mahomedans."  He  concluded  bera'mji 

by  deciding  reluctantly  in  favour  of  the  exclusion  of  the  Ro0gBi< 
younger  childron  by  the  eldest  son. 

On  a  rehearing  of  that  cause  in  1857  before  Colmle,  C.J., 
Bidler,  J.  and  Jackson,  J.,  the  former  decision  was  by  them 
unanimously  affirmed  (p). 

In  Abraham  v.  Abraham  (q)  Lord  Kingsdown  says  that 
the  Mofussil  Courts  have,  properly  speaking,  no  obligatory 
law  of  the  forum,  as  the  Supreme  Court  had. 

Storm  v.  Romfray  (r)  was  a  case  before  the  Supreme 
Court  of  Calcutta  in  1849  and  again  in  1850.  On  both 
occasions,  Peel,  C.J.,  lays  it  down  that  there  can  be  no  doubt 
that  British  subjects  litigating  in  that  Court  as  to  the  title 
to  immoveable  property,  though  situate  in  the  Mofussil, 
must  have  their  right  [determined  by  the  law  of  England, 
so  far  as  it  had  been  introduced  here.  He  admits,  both  in 
that  case  and  in  Sibchunder  Doss  v.  Sibkissen  Bonnerjee  (*), 
that  when  immoveable  property  is  in  question,  English  law 
incorporates  into  it  a  lex  loci  rei  sites,  and  local  customs  pre- 
vailing in  greater  and  less  degree,  and  whether  relating  to 
succession  or  enjoyment  (t). 

In  the  recent  case  of  Rigordy  v.  Smith  (u),  Phear,  J., 

• 

citing  Abraham  v.  Abraham  (v),  Musleah  v.  Musleah,  and 
Freeman  v.  Fairlie,  held  that  where  persons  neither  Muham- 
madans  nor  Hindus,  though  not,  strictly  speaking,  all  of 
them  European  British  subjects,  had  adopted  the  law  affect- 
ing European  British  subjects  in  India,  their  real  estate,  as 
well  in  Calcutta  as  in  the  Mofussil  of  Bengal,  descended  to 
the  heir  at  law. 

(p)  Boulnois  R.  234.  (?)  9  Moore's  Ind.  App.  240. 

(r)  1  Taylor  and  Bell,  49,  331. 
(s)  Boulnois  R.  /4.   And  see  per  Colvile,  C.  J.,  in  Musleah  v.  Musleah, 
Boulnois  R.  239. 

(/)  1  Taylor  and  Bell  334,  52. 
(«)  Ind.  Jur.  290,  decided  1866. 

(»)  9  Moore's  Ind.  App.  195.  For  an  application  of  the  English  doc- 
trine of  advancement,  between  a  father  and  daughter  of  English  extraction 
in  the  Mofussil,  see  Kishen  Koomar  Moitro  v.  Stevenson,  2  Calc.  W. 
R.  141. 

iv.— 1 1  o  c 
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1867.         Sir  Alexander  Anstruther  regarded  with  much  apparent 
Beha'mji    alarm  the  possible  application  of  feudal  doctrinos  to  Bombay, 
Rooers     or  any  otnor  Parfc  °^  British  India.    He  docs  not,  however, 
seem  to  have  been  aware  that  when  Bombay  belonged  to 
the  Portuguese  the  tenure  of  lands  was  feudal. 

Mr.  F.  Warden,  Chief  Secretary  to  the  Government  of 
Bombay,  in  his  impartial  and  elaborate  Report  on  the  Land- 
ed Tenures  of  Bombay,  which  he  made  to  Government  in 
1814,  shows  that  the  ancient  constitution  of  tho  island  was 
feudal,  and  that  the  lords  of  it  could  claim  the  military  ser- 
vices of  the  tenants,  until  the  year  1718,  when  an  annual  pay- 
ment or  rent,  specially  denominated  "  tax,"  was  substituted 
(w).  That  rent  must  not  be  confounded  with  the  chief  or 
quit  rent  of  one-fourth  part  of  the  profits  previously  paid  to 
tho  King  of  Portugal,  as  seigneur  of  the  island,  and  after- 
wards commuted  for  20,000  xeraphins  annually  payable,  un- 
der its  ancient  name  of  pension,  by  virtue  of  Governor  Aun- 
gier's  Convention  of  1672  (x).  In  tho  London  Company's 
reply  (y),  dated  tho  18th  of  March  1691,  to  the  Portuguese 
Envoy,  the  liability  of  all  of  the  landholders  in  tho  island, 
whether  lay  or  ecclesiastic,  by  themselves  or  their  substi- 
tutes, to  render  military  service,  was  fully  insisted  upon,  as 
.  was  also  the  right  of  Government  to  treat  any  landholder, 
who  refused  military  aid,  as  having  forfeited  his  land. 

The  lands  of  the  Jesuits,  and  others  who  refused  to  render 
such  military  service,  or  who  intrigued  with  the  enemies 
of  the  Company,  were,  accordingly,  confiscated  (z).  To 
some  of  tho  less  grave  offenders  their  lands  were  afterwards 
restored  (a).  Amongst  those  which  were  never  restored 
were  tho  lands  of  the  Jesuits  at  Sion  and  Parell  (b).  Rama 

(w)  Paras.  53,  71,  72,  73,  74,  173  (pp.  16,  23,  24,  and  40  of  the  printed 
ed.) ;  and  see  Perry's  Oriental  Cases  496,  534. 

(x)  The  two  payments  have  for  a  long  time  past  been  made  together,  and 
appear  in  the  Collector's  books  and  receipts  as  "  pension  and  tax." 

(y)  3  Brace's  Annals  104,  105  ;  Warden,  paras.  53,  55  (pp.  16,  17,  of 
the  printed  ed.). 

(«)  3  Brace's  Annals  95,  104 ;  Warden,  paras.  18,  51,  52,  65  (pp.  6,  16, 
21,  of  the  printed  edition) ;  Anderson  283,  353. 

(a)  3  Brace's  Annals  164. 
(b)  Warden,  para.  65,  p.  21  ;  Anderson  '28$,  353. 
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Kainati's  lands  were  also  confiscated  in  1720  (e)  :  Sir  E.  1867- 

•  »  /  *  a'oroji 

Perry,  C.J.,  gives  some  account  of  his  trial  (d).  Bera'mji 

V. 

Whether  any  new  patents  were  made  out,  under  Article  RoGB*»- 
2  of  Governor  Aungier's  Convention,  I  have  not  been  able 
to  discover.  With  the  exception  of  the  patents  of  one 
estate,  I  have  not  succeedod  in  obtaining  any  information 
as  to  the  old  patents  of  dates  prior  to  the  cession  of  the  island 
to  Charles  II. 

Tho  exception  of  which  I  speak  are  letters  patent  bearing 
date  the  3rd  of  June  1637,  granted  by  Don  Philip,  King  of 
Portugal,  to  Bernardin  do  Tavora,  and  purporting  to  be  a 
**  Charter  of  Confirmation  and  of  Gift  and  Investiture  in  Chief 
(Eincabecimento),"  an  elaborate  and  lengthy  document. 
The  subject  of  the  charter  was  the  well-known  district,  Maza- 
gon.  Bombay  was  at  that  time  sometimes  called  the  island 
of  Bombaim,  but  quite  as  frequently  described  as  the  island 
of  Mahim,  Accordingly  the  estate  is  in  the  charter  described 
as  "  the  Village  Mazagao,  which  is  in  this  island  of  Ma- 
him, dependency  of  Bassein."  From  preliminary  recitals 
I  gather  the  following  facts.  The  village  had,  for  some 
time  previously  to  the  year  1571,  been  leased  on  some  ter- 
minable interest,  either  for  lives  or  years,  to  Don  Antonio 
Pessoa,  by  the  Portuguese  Governor,  Don  Joao  de  Castro. 
Lionel  de  Souza  married  Donna  Anna  Pessoa,  daughter 
of  Antonio  Pessoa.  Her  father  having  died  in,  or  previ- 
ously to,  1571,  the  village  was,  by  order  of  Don  Sebastiao, 
then  King  of  Portugal,  leased  on  lives  to  Lionel  de  Souza 
by  Don  Antonio  de  Noronha,  Viceroy  of  India  in  1571,  at 
the  same  annual  rent  which  Lionel  de  Souza's  late  father-in- 
law,  Antonio  Pessoa,  had  held  it,  viz.,  "  195  Pardaos  of  gold 
and  three  tangas  of  silver,  at  the  rate  of  six  double  pice  and 
one  quarter  the  silver  tanga,"  payable  quarterly.  In  com- 
pliance with  the  subsequent  request  of  Lionel  de  Souza, 
King  Sebastiao,  having  regard  to  the  age  and  merits  of  Lio- 
nel de  Souza,  who  had  served  him  for  many  years  in  various 

(c)  Warden,  para.  66,  pp.  21,  22,  printed  edition  j  1  Perry,  Or.  Ca.  574. 

(d)  Perry,  Or.  Ca.  65.  See  also  Vol.  3  Bom.  Quar.  Rev.  for  1856,  p.  48. 
Two  of  the  witnesses  at  the  trial  were  put  to  the  question. 
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_   parts  of  India  u  as  a  Captain  of  his  vessels  at  his  own  ex- 

Bera'mji  pense,"  as  well  as  "  in  company  of  the  King's  Viceroys  and 
Rogers.  Governors  of  India  in  any  other  things  with  which  he  is 
charged  by  the  said  Viceroys  and  Governors,  by  reason  of 
the  great  experience  that  he  has  of  the  country,  and  the 
length  of  his  service  therein,,'  granted,  through  the  Vice- 
roy, Don  Antonio  de  Noronha,  to  Lionel  de  Souza,  letters 
patent,  dated  the  1 8th  of  January  1 572,  conferring  upon 
him  the  said  village,  to  hold  at  the  former  rent  as  "  a  quit 
rent  w  by  the  tenure  of  emphyteusis  for  ever  (em  fatista 
para  sempre)  (e),  with  remainder  on  his  death  to  his  wife, 
Donna  Anna,  as  chief  tenant.  She  was,  however,  to  pay  a 
moiety  of  the  rents  and  profits  to  her  and  Lionel  do  Souza's 
two  sons,  Ruy  and  Manoel  de  Souza,  and  to  answer  for  the 
quit  rent  to  the  royal  officers  at  Bassein.  On  her  death 
the  village  was  to  "  remain  in  his  (Lionel  de  Souza's)  said 
sons,  vested  in  the  elder  as  head  or  Chief  Tenant."  Then 
followed  a  long  and  not  very  clearly  penned  limitation,  in 
favour  of  the  sons  of  the  elder  son  and  their  issue,  with  a 
romainder  over,  on  the  exhaustion  of  his  issue,  to  the  other 
son  and  his  issue,  and,  on  the  failure  of  "  heirs  descendants" 
of  thoso  sons,  to  the  heirs  and  successors  of  the  survivor, 
with  remainder  to  such  descendants  of  Lionel  de  Souza  as  he 
should  by  will  nominate.  The  letters  patent  of  1572  per- 
mitted Lionel  de  Souza  to  reside  at  Choul,  but  directed  that 
he  should  repair  to  Bassein  when  the  King's  "service  is  to 
be  done."  Referring  to  Mazagon,  the  letters  patent  pro- 
ceeded thus  : "  The  which  Village  it  shall  not  be  in  his  power 
to  sell,  exchange,  or  to  alienate  without  the  King's  leave,  or 
that  of  his  Viceroy,"  nor  could  it  be  divided,  but  should 

(e)  Emphyteutical  grants  or  leases  aro  cither  perpetual,  or  for  a  long  term 
of  years,  on  condition  that  the  grantee  or  lessee  of  the  lands  should  cultivate, 
plant,  and  otherwise  improve  them,  as  the  word  emphyteusis  signifies.  Such 
grants  are  subject  to  conditions  as  to  liability  to  quit  or  ground  rent  and  other 
charges,  and  as  to  alienation,  according  to  the  diversity  of  the  grants,  and 
according  to  the  custom  or  usage  of  the  place  whoro  the  lands  are  situate. 
Although  tenure  by  emphyteusis  seems  to  have  been  restrained  by  its  primi- 
tive institution  to  barren  lands,  yet  it  has  been  also  applied  to  fruitful  lands, 
and  to  houses  and  buildings.  An  estate  held  in  emphyteusis  in  perpetuity  is 
transmissible  to  the  heirs  and  assigns  of  the  grantee :  Domat,  Civil  Law,  plac. 
644,  545,  546, 547,  548,  549,  et  seq.,  Cushing*s  edition  of  1853.  The  grantor  of 
an  emphyteusis  is  the  dominus  enyphyteuseos,  the  grantee  is  the  emphyteuta. 
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"  go  always  in  one  sole  person."    Those  letters  patent  1867. 


of  1572,  in  the  concluding  portion,  seem  to  have  described  bbra'mji 
the  Village  of  Mazagon,  and  its  appurtenances  thereby  Rooi„8 
granted,  as  a  manor,  and  were  registered  at  Goa  and  at 
Bassein  in  1572,  and  were  produced  to  and  recognised  by 
the  officers  of  tho  Crown  of  Portugal  in  the  years  1580, 
1583,  1589,  1590,  and  1632.  By  the  letters  patent  of  the 
3rd  of  June  1637,  which  recited  the  foregoing  facts,  King 
Philip  of  Portugal  confirmed  to  Bernardin  de  Tavora,  only 
son  of  Ruy  alias  Luis  de  Souza  by  Donna  Beatrix  de  Tavora, 
"  an  instrument  of  assignment  and  gift "  of  the  said  village 
and  its  appurtenances  (executed,  in  consequence  of  his 
advanced  age  and  consequent  inability  to  administer  the 
village,  by  his  father,  the  said  Ruy  alias  Luis  de  Souza),  to 
hold  the  same  to  tho  said  Bernardin  de  Tavora  in  emphy- 
teusis for  ever  (em  fatista  para  sempre),  subject  to  the 
said  quit  rent  payable  to  the  Crown  of  Portugal,  "  which 
said  village  (the  letters  patent  proceeded  to  say)  it  shall  not 
be  lawful  to  sell,  give,  or  exchange,  or  in  any  other  way  to 
alienate,  without  my  leave  or  that  of  my  Viceroy  or  Gover- 
nor of  India;  nor  yet  shall  it  be  in  the  least  divided,  but 
shall  go  always  entire  in  one  only  person,  who  shall  himself 
cultivate,  and  take  the  uses  and  fruits  it  may  produce,  as  his 
own  property,  in  the  same  manner  that  Lionel  de  Souza  and 
Ruy  de  Souza,  his  (Bernardin  de  Tavora's)  grandfather  and 
father,  had  and  possessed  the  same."  Those  letters  patent 
appear  to  have  been  registered  at  Goa  and  at  Bassein  in  the 
year  1637,  in  which  they  bore  date.  A  copy  of  the  English 
translation  of  them,  whence  my  knowledge  of  their  contents 
has  been  obtained,  was  annexed  to  Mr.  Warden's  Report. 
The  village  of  Mazagon  and  its  appurtenances  formed  the 
principal  (/)  private  estate  in  the  island,  and  in  it  we  have  a 
clear  instance  of  the  adoption  of  the  rule  of  primogeniture. 

According  to  tho  Roman  law,  the  emphyteuta,  though 
not  dominus,  had  nevertheless  jus  in  re,  and  a  true  possession 

(/)  In  Deputy  Govornor  Gary's  return,  made  in  1667  to  Charles  II.,  of  the 
revenues  of  the  island,  the  rent  (pension)  yielded  by  Mazagon  to  tho  Crown  is 
stated  at  a  considerably  higher  amount  than  that  of  any  of  the  other  six 
districts  in  the  island :  see  Warden ,  para.  19  (p.  7  of  the  printed  edition). 
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Na'oroji 

BERA  MJI 

Rogers. 


within  the  technical  meaning  of  that  term  as  used  by  the 
Roman  lawyers.  He  was  entitled  to  a  real  action,  and  at 
his  death  his  estate  or  interest  was  transmitted  to  his 
heirs  (g) .  Mr.  Sumnor  Maine,  with  his  usual  perspicuity  and 
learning,  traces  the  fief  of  the  Middle  Ages  to  the  emphyteu- 
sis of  the  Romans,  and  more  especially  to  the  agri  limUrophi 
held  by  that  tenure,  on  the  frontier  of  the  empire  along  the 
line  of  the  Rhine  and  Danube,  by  the  veteran  soldiers  of 
the  Roman  army.  He  says  the  emphyteusis  "  marks  one 
stage  in  the  current  of  ideas  which  led  ultimately  to  feudal- 
ism" (/*). 

It  is  impossible  now  to  say  with  certainty  that  many  or 
any  other  lands  than  those  of  Mazagon  were  held,  before  the 
cession,  in  emphyteusis,  but  it  is  certainly  worthy  of  note 
that  the  quit  rent  payablo  for  a  large  part  of  the  island  (the 
whole  of  it,  probably,  which  was  in  occupation  or  cultivation 
at  the  time  of  the  cession)  to  the  Portuguese  government,  and 
which  was  commuted  under  Governor  Aungier's  convention, 
bore  the  same  name  of  pensio  (pensao,  pension)  as  that  of 
the  annual  payment  made  by  the  emphyteuta  to  the  dominua 
cmphyteuseos. 

The  repudiated  treaty  of  Mr.  Humphrey  Cooke  contained 
the  following  passage  :  "  That  although  the  manor  right  of 
the  lady  proprietrix  of  Bombay  is  taken  away,  the  estates 
are  not  to  be  interfered  with,  or  taken  away  from  her,  unless 
it  bo  of  her  free  will ;  she  being  a  woman  of  quality,  they 

(g)  Von  Savigny  on  Possession  (Sir  E.  Perry's  translation),  pp.  77  to 
79,  et  in  notis,  and  pp.  214,  215;  Maokelcleii  Systema  Juris  Romani,  Lib.  I., 
cap.  iv.,  ploc.  295  to  299  (Lcipsic  ed.  of  1847)  ;  Sandars'  Institutes  of  Jus- 
tinian, Lib.  IT.,  tit.  v.,  pp.  215,  45;  Domat.  Civ.  Law,  plac.  544  to  549  et  seq.; 
Smith's  Greek  and  Roman  Antiquities,  2nd  ed.,  p.  458,  title  "Emphyteusis," 
by  Mr.  Goo.  Long  ;  and  seo  aamo  title,  Eng.  Cyc.  Arts  &  Sciences,  Vol.  IV., 
p.  869. 

(7i)  Ancient  Law,  2nd  cd.,  pp.  299  to  303,  chap.  viii.  See,  as  to  the 
origin  of  primogeniture,  Ibid.,  pp.  227  to  243,  chap.  vii.  A  controversy  has 
existed  amongst  jurists  whether  fiefs  are  doducible  from  the  emphyteusis. 
AmongBt  those  who  maintain  the  affirmative  are  Cujacius,  the  great  civilian 
of  tho  16th  century  (Observ.,  lib.  8,  c.  14,  and  De  Feud,  lib.  1,  princip.),  and 
Sir  F.  Palgrave,  (2  Eng.  Com.)  ;  and  seo  Selden,  Tit.  of  Hon.,  2nd  ed.,  c.  i.,  23, 
p.  332.  The  negative  is  maintained  by  Hargrave  (note  1,  Co.  Lit.  64  a) 
and  Hallam  (1  Middle  Ages,  11th  ed.,  note  x.,  pp.  315, 316.)  The  affirmative,  a* 
put  by  Mr.  Sumner  Maine,  seems  to  be  the  preferable  doctrine. 
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are  necessary  for  her  maintenance.    But  after  her  death,  1RG7> 
and  when  her  heirs  succeed  to  the  said  estates,  the  English  beha/mji 
may,  if  they  choose,  take  them  on  paying  for  the  same  Bflfl*' 
their  just  value,  as  is  provided  in  the  case  of  other  pro- 
prietors of  estates ;  and  should  the  English  now  wish  to 
take  her  houses  to  build  forts  therewith,  they  shall  immo- 
tately  pay  her  their  just  value." 

Possibly  that  passago  may  refer  to  the  then  possessor  of 
the  village  of  Mazagon.*  But  if  so,  it  is  right  to  say  that 
I  have  not  found  any  other  authority  for  the  statement  that 
the  manor  right  had  been  then  rosumcd.  On  the  contrary, 
Aungier's  Convention  mentions  the  presence  of  "  Signor 
Alvaro  Peroz  do  Tavora,  Lord  of  the  Manor  of  Mazagon," 
at  the  meeting  of  the  1st  of  November  1672,  as  one  of  the 
Vereadwes  or  chief  representatives  of  the  people.  But  he 
would  appear  to  have  been  subsequently  punished  by,  or 
threatened  with,  confiscation  of  his  lands  (i). 

If  confiscated,  they  appear  to  have  been  subsequently  re- 
stored, either  to  himself  or  his  heirs,  as  amongst  tho  unpub- 
lished papers  in  the  appendix  to  Mr.  Warden's  Report  was 
a  warrant  of  attorney,  executed  at  Bassein  on  the  17th  of  May 
1731,  by  Martinho  de  Silveira  deMenezes  (on  behalf  of  him- 
self and  his  son  Joao  Vicente),  and  also  by  his  wife  Donna 
Mariana  de  Noronha,  to  Wissia  Serioy  Telung  (a  Brahmin), 
to  sell  the  village  of  Mazagon  and  its  appurtenances  for 
21,500  xeraphins,  and  to  execute  the  necessary  conveyances. 

In  the  same  appendix  was  a  copy  of  a  deed  of  sale,  bear- 
ing date  the  3rd  of  August  1731,  by  which  Wissia  Senoy 
Telung,  with  the  consent  of  the  Governor  of  Bombay,  sold 
and  conveyed  the  village  of  Mazagon  for  21,500  xeraphins, 

*  It  should,  however,  be  mentioned  that  one  of  the  seven  districts,  into 
which  the  island  was  divided,  wat  called  Bombaim.  It  probably  formed 
the  site  of  the  present  native  town.  Next  to  Mazagon,  it  in  1667  yielded 
the  largest  rent  (pension)  to  Government.  The  other  districts  were  Ma- 
him,  Parcll,  Vadela,  Sion  and  Veroly  (Worlee).  Warden,  para.  19  (p.  7 
of  the  printed  cd.). 

(i)  3  Bruce's  Annals  104;  Warden  para.  52,  (p.  16,  printed  cd.;)and  des- 
patch dated  18th  December  1675  from  the  President  in  Council  of  the 
Surat  Factory  to  the  Deputy  Governor  and  Council  of  Bombay  :  Surat 
Factory  Outward  Letter  Book  2,  1675,  1676. 
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1807-  to  Antonio  de  Silva  and  Antonio  de  Limas,  with  all  its 

BbramVi  appurtenances  and  services,  new  and  ancient,  with  the  two 
Rogers  nouses  °f  lordship,  one  ruined  and  the  other  standing,  and 
the  administration  perpetual  and  general  of  the  church  of 
Nossa  Senhora  de  Gloria,  situated  in  the  said  village,  and  of 
the  patrimonial  estate  thereof,  u  to  the  end  that  they,  by  them- 
selves and  by  their  heirs  and  successors,  attornies  and  exe- 
cutors, may  possess,  enjoy,  and  disfruit  the  said  Village,"  &c, 
on  condition,  however,  of  their  paying  the  annual  pensions 
of  the  said  church  &c,  according  to  the  Will  of  Senhor 
Christovao  de  Souza,  a  former  quit-ront  tenant  of  the  said 
village,  and  administrator  of  the  said  church.  The  title  of 
Martinho  de  Silveira  de  Menezes  was  stated  in  the  deed  to 
be  "  by  the  nomination  made  of  the  said  Villages  &c.  to  him 
by  the  Donna  Senhorinha  de  Souza,  his  grandmother,  de- 
ceased, by  reason  of  its  appertaining  to  him  as  the  eldest 
and  most  immediate  descendant  of  Senhor  Lionel,  the  first 
quit-rent  tenant  (Foreiro)  and  possessor  of  the  said  Village." 
That  deed  was  registered  at  the  Government  Secretariat. 

The  objection  resting  on  the  supposed  unsuitability  of  the 
English  rule  of  descent  of  freehold  estato  to  a  community 
chiefly  commercial,  is  to  a  great  extent  neutralised  by  the 
well  settled  rule  of  English  equity,  that  where  real  estate  is 
purchased  with  partnership  capital,  for  the  purposes  of 
partnership  trade,  it  will,  in  the  absence  of  any  express 
agreement,  be  considered  as  absolutely  converted  into 
personalty ;  and  upon  the  death  of  one  of  the  partners,  his 
share  will  not  go  to  his  heir  at  law,  or  be  liable  to  dower, 
but  will  belong  to  his  personal  representatives :  Townsend 
v.  Devaynes,  Sclkrig  v.  Davies,  Philips  v.  Philips,  and  the 
other  cases  collected  in  the  note  to  Lake  v.  Craddock,  1 
White  and  Tudor,  p.  130, 1st  edition. 

In  one  of  the  unpublished  appendices  to  Mr.  Warden's 
Keport,  ho  has  given,  but  not  quite  in  chronological  order, 
one  hundred  and  twenty-nine  specimens  of  memorials,  i.e., 
summary  abstracts  of  conveyances,  registered  in  the  Secre- 
tariat from  1715  to  1802.  Four  of  tho  deeds  so  registered 
are  stated  to  have  been  respectively  dated  in  1697,  1705, 
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1709,  and  1711,  and  the  others  as  bearing  dates  varying  1867. 
from  1715  to  1802.  The  specimens  given  by  Mr.  Warden  SnX" 
are  apparently  limited  to  memorials  of  conveyances  by  pri-  r0(^m 
vate  owners  of  houses  and  lands  situated  in  or  immediately 
around  the  Fort,  and  of  lands  given  by  Government  in  other 
parts  of  the  island,  in  exchange  for  ground  taken  from  pri* 
vate  owners  as  a  site  for  the  Fort  walls  (generally  described 
as  the  town  walls),  or  as  a  glacis  (esplanade),  made  to  the 
extent  of  three  hundred  yards,  in  front  of  those  walls. 
There  are,  amongst  those  memorials,  one  of  a  sale  by  the 
executor,  and  another  of  a  sale  by  the  administratrix,  of 
Muhammadans,  in  1 798  and  1800  respectively,  two  of  sales  by 
the  administrators  and  one  by  the  administratrix  of  Hindus, 
in  1748,  1773,  and  1800  respectively,  and  some  sales  by 
widows  of  Parsis,  Hindus,  or  Muhammadans,  in  which  the 
heirs  sometimes  joined  ;  but  although  there  are,  amongst 
the  memorials,  several  instances  of  sales  by  British  subjects 
to  British  subjects  or  to  other  vendees,  there  is  not  one  in 
which  the  vendor  appears  to  have  been  an  executor  or  ad- 
ministrator of  a  British  subject.  There  arc  two  sales  by 
order  of  Council,  but  whether  on  the  decease  of  the  owner  or 
by  way  of  execution  *  does  not  appear.  The  Governor  and 
Council,  as  mortgagees,  sell  in  one  other  case. 

Many  of  the  memorials,  especially  those  of  comparatively 
recent  date,  are  so  uniformly  meagre,  as  to  render  it  next 
to  impossible  to  determine  from  them  what  were  the  forms 
of  the  conveyances.  A  large  proportion  simply  state  the 
names  of  the  vendor  and  purchaser,  the  parcels  and  bound- 
aries, the  price,  and  sometimes  that  the  sale  is  subject  to 
"  quit"  or  "  ground  rent,"  or  "  pension,"  or  "  pension  and 
tax."  I  infer  from  the  memorials  that  several  of  the  con- 
veyances were  deeds  of  bargain  and  sale.  Some  memorials 
show  that  the  conveyance  was  to  the  grantor  and  his  heirs, 
some  to  him,  his  heirs  and  assigns,  and  some  few  to  him, 
his  heirs,  executors,  administrators,  and  assigns.  In  only  one 
does  the  interest  conveyed  appear  to  have  been  of  a  terminable 

*  At  the  time  of  those  sales  the  Governor  and  Council  were  the  prin- 
cipal Court  of  Justice  in  the  island, 
iv — 12  o  c 


Digitized  by  Google 


90 


BOMBAY  niGR  COURT  REPORTS. 


1837.  nature.  It  was  a  lease,  dated  18th  April  1716,  by  the  Governor 
Beha'mji  i»  Council  to  William  Mathias,  mariner,  "  his  heirs  and  as- 
Rogibs  sig118"  (sfyf  °f  a  piece  of"  ground  and  dwelling  house  for  thirty- 
one  years,  with  power  for  him,  his  executors,  administrators, 
and  assigns,  at  any  time  before  the  expiration  of  fifteen  years, 
to  renew  the  lease  on  payment  of  a  year's  rent.  A  memorial, 
dated  20th  August  1717,  shows  that  "William  Gyfford  of 
Bombay,  merchant,  sold  to  Blackett  Midford  of  Bombay,  * 
merchant,  for  the  sum  of  Rs.  2,500,  current  money  of  Bom- 
bay, all  that  messuage  or  tenement  and  ground,  freehold 
estate  of  inlveritance,  in  the  tenure  and  occupation  of  the 
said  William  Gyfford,  situate  on  the  green  of  Bombay, 
having  for  boundaries,  Eastward  the  new  bunder,  West- 
ward the  Hon'ble  Company's  gardon,  and  Southward 
the  adjoining  dwelling  house  of  Mr.  Douglas  Burniston, 
together  with  all  yards,  outhouses,  &c."  There  are  also  four 
memorials  of  deeds  made  by  way  of  feoffment.  Of  those, 
three  appear  to  have  been  executed  on  behalf  of  the  East 
India  Company,  for  the  purpose  of  carrying  out  exchanges  of 
land  when  the  Company  was  taking  ovor  land  for  the  town 
walls,  fortifications,  and  esplanade  from  the  proprietors,  and 
giving  them  in  lieu  thereof  land  belonging  to  the  Company 
in  other  parts  of  the  island.  From  the  memorials  the  feoff- 
ments would  seem  to  have  been  made  by  the  Vereadores  (J) 
of  Bombay,  under  the  authority  and  order  of  the  Gov- 
ernor in  Council.  In  one,  dated  27th  September  1720,  the 
Vereadores  are  represented  as  having,  "  in  the  usual  legal 
manner,  enfeoffed  the  said  Govindjee  Eagoojee  (the  feoffee) 
of  said  oarts  Razaury,"  &c,  "which  he  accepted  of,  at  same 
time  desisting  from  his  right  over  said  oarts  Garwarry, 
&c,  in  favour  of  the  Hon'ble  Company,  who  were  in  same 
manner  duly  enfeoffed  of  the  same,  which  they  accepted  of 

*  Mr.  Midford  became  a  Member  of  Council. 
(j)  Mr.  E.  Menosse,  the  Portuguese  interpreter  to  the  Court,  aaya  :  "  Ve- 
reador  is  one  who  holds  the  staff  or  wand  of  power ;  is  a  member  of  Council 
or  of  the  Chamber ;  a  functionary  charged  with  the  administration  of  the 
police,  or  the  repairs  of  public  roadB  ;  a  bazaar  superintendent ;  a  magistrate, 
or  a  public  functionary  who  fixes  local  tariffs  or  taxes."  The  Vereadores  as- 
sisted in  collecting  the  pension  fixed  by  Aungier's  Convention  ;  also  in  mus- 
tering and  officering  the  island  militia,  and  subsequently  in  collecting  the  tax 
substituted  in  1718  for  military  service. 
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in  exchange  for  said  two  oarts  Razaury,  &c.,  so  given  to  said  1867. 


v, 

R0GEK6. 


Ragoojee,  as  per  deed  of  exchange,  dated  27th  September  5«uto5 
1720."  What  were  the  ceremonies  usually  accompanying 
feoffment  at  that  time  in  Bombay  appear  in  another  case, 
which  I  shall  mention.  "  In  like  manner"  the  Collector  is 
stated  to  have  made  grants  of  land,  by  way  of  exchange  for 
land  wanting  for  the  town  walls  on  the  15th  of  October  1742, 
in  sixteen  other  instances.  It  is  not  actually  stated  that  the 
grantees  were  enfeoffed  with  the  usual  ceremonies,  but  the 
clear  inference  is  that  they  were  so.  In  a  memorial  of  a 
deed,  dated  20th  September  1720,  the  Vereadores,  under 
like  authority,  are  represented  as  having  given  certain  oarts 
and  batty  ground  to  Pascoal  Barretto  and  Antonio  de  Souza, 
"and  satisfied  them  in  and  enfeoffed  them  the  said  oarts  and 
batty  ground  by  performing  the  usual  ceremonies,"  &c. 

The  third,  dated  15th  October  1745,  states  that  "Mr. 
Richard  Sanders,  Collector  of  the  rents  and  revenues  of  the 
Hon'ble  Company,  in  conjunction  with  Diego  Ribeiro,  Verea- 
dor  de  Var,  and  the  other  Vereadores  of  Bombay,  his  assist- 
ants," by  like  authority,  gave  to  Balcrustna  Bhat  an  oart  in 
lieu  of  another,  "  and  satisfied  tho  said  Balcrustna  Bhat  in 
duly  enfeoffing  him  of  the  said  oart,  by  performing  the  usual 
ceremonies  of  putting  earth,  straw,  and  a  green  branch  in 
his  hand  in  taking  of  legal  possession."    Hence  it  appears 
that  tho  coremonies  then  usually  accompanying  an  enfeoff- 
ment in  Bombay  amounted  to  a  perfect  livery  of  seisin.  The 
only  other  exchange  of  land,  for  the  purpose  of  obtaining  a 
site  for  the  town  walls  and  space  for  the  glacis,  stated  to 
have  beon  carried  out  by  the  intervention  of  the  Vereadores, 
was  on  tho  27th  of  September  1720.    It  k  not  mentioned 
whether  the  usual  ceremonies  of  enfeoffment  were  resorted 
to,  but  the  probability  is  that  they  were,  as  we  have  seen 
that  tho  Vereadores  did  resort  to  those  ceremonies  on  the 
same  day  in  a  like  case.    Beside  those  already  mentioned, 
there  were  sixteen  other  cases  of  like  oxchange  for  the  same 
purpose,  one  of  them  dated  5th  December  1743  ;  the  others 
are  of  uncertain  date,  but  it  seems  probable  that  they  were 
made  in  1720,  1742,  or  1743  ;  and  although  the  memorials 
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are  silont  as  to  the  intervention  in  those  cases  of  the  Verea- 
dores,  and  as  to  the  ceremonies  observed,  the  strong  proba- 
bility is  that  the  Vereadores  were  employed  in  carrying  out 
the  exchanges,  and  that  the  usual  deeds  of  enfeoffment  were 
made  and  livery  of  seisin  given. 

The  fourth  was  a  private  sale.  The  memorial  refers  to 
the  deed  of  salo  as  dated  "  Mahim,  25th  July  1 738,"  and 
chiefly  consists  of  a  description  of  the  parcels.  I  infer,  how- 
ever, that  the  deed  of  sale  was  a  feoffment,  from  the  com- 
mencement of  the  memorial,  which  runs  thus  :  "  Amador 
de  Cruz  sold  unto  Bhiccoo  Sinoy  Newracur,  being  on 
account  of  Manoel  Barretto,  who  at  the  time  of  enfeoff- 
ment declared  the  purchase  to  be  on  account  of  his  Aunt 
Catharina  Rodriguez,  Widow  of  Pascoal  Barretto,"  &c.  Near 
the  end  of  the  memorial,  after  mention  of  payment  of  the 
consideration,  it  states  that  Gatharina  Rodriguez  "  is  hereby 
acknowledged  lawful  proprietrix"  of  the  premises. 

During  fourteen  years'  experience  in  this  island  in  the  Su- 
premo Court  and  this  Court,  partly  at  the  bar  and  partly  on  the 
bench,  I  have  occasionally  mot  with  conveyances  in  the  Por- 
tuguese language,  seldom  less  than  from  eighty  to  one  hun- 
dred years  old,  and  have  found  that  the  most  ordinary  English 
conveyances,  of  dates  ranging  from  the  middle  of  the  eigh- 
teenth century  down  to  the  passing  of  Act  IX.  of  1842,  which 
aro  seen  hero,  aroin  the  form  of  a  bargain  and  sale  under  seal, 
whereby  the  property  conveyed  is  so  to  the  grantee  and  "  his 
heirs,"  or  to  him,  "  his  heirs  and  assigns,"  or  more  frequently 
to  him,  "  his  heirs,  oxecutors,  administrators,  and  assigns." 
The  observation,  already  quoted,  of  Chambers,  J.,  that  in 
Calcutta  the  Statute  of  Enrolments  does  not  apply,  is  good 
also  as  to  Bombay ;  therefore,  where  the  estate  conveyed  is 
perpetual,  a  freehold  would  pass.    I  have  met  with  deeds  of 
bargain  and  salo  here  in  hundreds.   Such  conveyances,  when 
not  prepared  by  professional  men,  are  often  very  incorrect, 
but  even  then  generally  show  some  adherence  to  the  voca- 
bulary of  the  law,  and  are  doubtless  imitations  by  Purvoes, 
and  other  Native  writers,  from  some  English  prototype. 
Although  English  lawyers  did  not  in  the  earlier  days  of 
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our  possession  of  this  island  abound  in  it,  yet  one  or  two    ,  »Ti 
generally  have  in  those  days  been  here.    Even  so  far  back   Bbha  mji 
as  the  year  1675,  we  find  that  at  the  trial  of  Captain  Shax-  Rouebs. 
ton  before  u  a  select  Court  of  Judicature,  for  abetting  muti-  / 
nous  conduct  of  his  soldiers,"  a  person  whom  Anderson 
describes  as  "  a  pompous  attorney"  was,  according  to  Fryer, 
"  ordered  to  impeach"  Shaxton,  and  accordingly,  "with 
some  borrowed  rhetorick,  endeavoured  to  make  him  appear  a 
second  Catiline"  (k).  No  doubt  a  very  large  proportion  of 
the  muniments  of  title  are  in  the  Gujarati  or  Mardthi  lan- 
guages ;  and  neither  in  the  case  of  such  documents  nor  of 
English  conveyances  does  this  court,  nor  did  the  Recorder's 
or  the  Supreme  Court,  insist  upon  technical  precision.  The 
intention  of  tho  parties  is  what  is  looked  to.    It  is,  as  Sir  E. 
Perry,  C.J.,  observed  (I),  the  duty  of  the  Court  to  put  a  con- 
struction upon  such  documents  as  are  brought  before  it. 

A  recovery  with  double  vouchors  suffered  in  tho  Supreme 
Court,  tho  proceedings  in  which  commenced  on  the  10th  of 
February  1842,  and  terminated  by  judgment  on  the  25th  of 
June  1842,  appears  not  to  have  been  brought  to  the  notice  of 
Sir  E.  Perry.  John  de  Faria,  a  Portuguese,  was  tho  demand- 
ant, Francis  John  Lugrin  the  tenant  to  the  praecipe,  and  the 
attorney  on  record  was  Acton  Smee  Ayrton.  The  disseisor 
was  Hugh  Hunt,  and  the  vouchees  were  Joseph  Maria  de 
Ga  and  Manoel  Murzello.  The  property  consisted  of  seven 
oarts  and  several  other  pieces  of  land,  situated  in  Girgaum, 
two  messuages,  dwelling-houses  and  a  church,  also  situated 
in  Girgaum. 

Sir  Alexander  Anstruther  appears  to  have  stated  that  in 

two  instances,  the  division  of  immoveable  property  amongst 

the  children  of  an  English  subject  had  been  contested,  but 

ho  does  not  state  in  what  court  in  Bombay,  or  when,  tho 

contest   took  place,  or  under  what  circumstances,  or  by 

whom,  tho  cases  were  decided ;  and,  for  aught  that  appears 

in  his  statement,  they  may  have  been  compromised.  As 

regards  British  subjects  the  point  can  seldom  have  arisen. 

Until  Act  IV.  of  1837  they  were  incapacitated  from  holding 

(k)  Anderson  220;  Fryer,  Letter  III.,  chap.  iv. 
(/)  Doe  d.  Mackenzie  v.  Peslonjee,  Or.  Ca.  534. 
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'f67-  in  perpetuity  lands  in  the  Mofussil  of  this  Presidency  with- 

BtBA  mji  out  the  permission  of  Government,  which  permission  it  was 
Boons,  considered  impolitic  to  concede.  In  the  island  of  Bombay, 
Europeans  generally  rent  their  houses  from  Native  proprie- 
tors, and  rarely  acquire  a  permanent  interest  either  in  lands 
and  houses ;  those  who  have  done  so,  sensible  that  they  are 
only  temporary  sojourners  in  India,  in  almost  all  cases,  on 
quitting  it,  convert  their  lands  and  houses  into  money.  Those 
who  are  engaged  in  commerce  generally  have  partners,  and 
the  rule  already  noticed  as  to  real  estate  purchased  with 
partnership  capital  for  partnership  purposes,  would  exclude 
any  question  as  to  the  enforcement  of  the  British  law  of 
descent  of  real  property  in  such  cases.  However,  we  were 
astonished  to  find  that  Mr.  Justico  Hore  had  stated  that  all 
immoveable  property  in  the  island  of  Bombay  is  of  the  nature 
of  chattels  real,  and  that  the  law  as  laid  down  by  Sir  Alex- 
ander Anstruther  had  prevailed  in  Bombay  for  the  last  forty 
or  fifty  years  at  least. 

The  proposition  that  there  was  no  real  estate  in  Bombay 
is  inconsistent  with  what  in  1854,  on  my  first  coming  to 
this  country,  I  gathered  to  be  the  opinion  of  the  Judges  of 
the  Supreme  Court  and  the  profession ;  and  although  I  have 
heard  the  judgmont  of  Sir  A.  Anstruther  in  Doe  d.  Do 
Silveira  v.  Texeira  occasionally  alluded  to,  it  has  been 
always  denied  to  be  sound  doctrine  so  far  as  it  referred  to 
any  other  persons  than  Portuguese.  As  to  its  validity  with 
regard  to  the  alleged  rule  of  succession  amongst  Portu- 
guese, or  what  has  been  the  opinion  of  the  bench  or  the 
legal  profession  on  that  subject,  I  say  nothing  at  present. 

We  are  at  a  loss  to  understand  how  the  loarncd  Judge 
whose  decision  is  now  under  appeal,  could  have  arrived  at  the 
conclusion  that  Sir  A.  Anstruther's  doctrine  as  to  the  non- 
existence of  real  estate  has  ever  prevailed  in  tho  Supreme 
Court,  and  have  been  unable  to  discover  that  it  has  been  in 
even  a  solitary  instance  adopted.  Mr.  Justice  Hore  has  not 
specified  any  such  instance.  The  learned  Judge  has  claimed 
for  himself  a  greater  experience  than  that  of  any  other  person 
now  in  Bombay,  and  therefore  renders  it  necessary  that  we 
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should  point  out  that  the  experience  of  which  he  speaks  was  Ifl67. 
not  in  the  Supreme  Court.  The  two  periods  during  which  the  JuSSm 
learned  Judge  was  a  practitioner  in  that  court  extended,  on  nJ?\ 
each  occasion,  over  a  few  months,  and  during  the  interval 
betweon  them  he  practised  at  the  Calcutta  bar.  His  appoint- 
ment to  the  office  of  Administrator  General  removed  him 
from  practice  in  Bombay  from  the  1st  of  April  1853,  and  since 
the  middle  of  1855  he  has  been  the  Chief  Judge  of  the  Court 
of  Small  Causes.  The  absence  of  Reports  may  have  prevented 
him  from  being  fully  aware  of  the  opinions  of  the  Supreme 
Court.  With  the  exception  of  Sir  Erskine  Perry's  interest- 
ing and  useful  collection,  some  cases  in  which  Mr.  Morley 
previously  published  in  the  2nd  volume  of  his  Digest,  there 
has  been  a  total  absence  of  Reports  of  the  decisions  and  dicta 
of  the  Judges  of  tho  Supreme  Court.  Sir  Erskine  Perry's 
Reports  contain  no  case  in  which  the  existence  of  freehold 
estate  of  inheritance  in  Bombay  was  actually  contested. 
Nevertheless,  they  furnish  matter  which  shows  that  he  was 
not  under  the  same  impression  on  that  subject  as  the  learned 
Judge,  who  has  quoted  a  passage  from  Doe  d.  McKenzie  v. 
Pestonjee  (m)  to  support  his  position,  that  immoveable  estate 
has  always  been  considered  to  have  been  of  the  nature  of 
personal  estate,  but  has  failed  to  perceive  that  in  that  very 
case  Sir  Erskine  Perry  held  that  the  Parsi  grantees, 
under  tho  documents  bearing  date  in  the  years  1783  and 
1 795,  took  a  complete  estate  in  fee  in  the  lands  thereby 
granted;  the  contest  of  the  unsuccessful  party  there  being, 
that  the  estate  created  was  merely  an  estate  tail,  leaving  a 
reversion  in  the  Crown.  Sir  E.  Perry's  observations  in 
Hough  v.  Lechie  (n)  show  very  clearly  that,  in  the  case  of  a 
grant  of  land  in  perpetuity  by  Government,  he  would  have 
held,  in  accordance  with  Freeman  v.  Fairlie,  that  a  freehold 
would  pass.  The  whole  of  the  contest  iri Hough  v.  Lechie  was 
unnecessary  if  the  law  relating  to  real  estate  had  no  place  in 
Bombay.  Neither  of  the  learned  counsel  in  that  case  ven- 
tured to  assert  that,  if  a  perpetual  intorest  had  been  created 
by  the  instrument  there  under  consideration,  the  doctrine 

(m)  Perry's  Or.  Cases  534.  (»)  Ibid.  496. 


Digitized  by  Google 


90 


Bombay  man  court  reports. 


W7.  of  Freeman  v.  Fairlie  would  not  liavo  been  properly  appli- 

BERA*Mii  cable  to  it.  Those  counsel  were  two  of  the  most  eminent 
Rogers     practitioners  of  their  day  at  the  Bombay  bar,  the  late  Mr. 

William  Howard,  and  Mr.  Sebastian  Dickenson.  The  in- 
strument in  question,  a  letter  from  the  Collector  of  Bombay 
(datod  14th  February  1806),  was  hold  to  amount  to  a  lease  for 
nine  years  from  Government.  It  had  expired  many  years 
before  the  institution  of  the  suit.  The  tenant  had  died  before 
the  expiration  of  the  lease.  His  devisee  for  life  continued 
in  possession,  and  on  her  death  her  daughter  took  posses- 
sion, and  paid  the  original  rent  to  Government.  Tho  tenancy 
was,  in  1848,  held  by  Sir  Erskine  Perry  to  have  become  a 
tenancy  from  year  to  year. 

The  observation  of  Mr.  Justice  Hore,  that  it  must  be  borne 
in  mind  that  Act  IX.  of  1837  (t  was  passed  with  reference  to 
the  property  of  Parsis  situate  in  all  the  Presidency  Towns, 
and  not  in  the  town  of  Bombay  only,"  and  "  by  a  Legislature 
whose  deliberations  were  conducted  in  a  town  where  the 
English  law  of  real  property  prevailed,"  is  not,  in  our  opin- 
ion, of  any  force. 

The  Parsis  of  India  are  inhabitants  of  Bombay,  Surat,  and 
Nausari ;  of  these  the  vast  majority  dwell  in  Bombay.    A  few 
may  be  sprinkled  throughout  Calcutta,  Madras,  and  other 
parts  of  India,  but  the  number  is  so  small  as  to  be  of  no  im- 
portance.   Tho  petition  from  the  Parsis,  praying  legislative 
relief,  was  presented  to  the  Bombay  Government  in  March 
1836.    It  complained,  inter  alia,  that  in  the  charters  of  tho 
Recorder's  and  Supreme  Courts  no  such  exceptions  had  been 
made  in  favour  of  Parsis  as  had  been  made  in  these  charters 
in  favour  of  Gentus  and  Muhammadans,  and,  in  substance, 
stated  that  theretofore  Parsis  had  been  in  the  habit  of  mak- 
ing wills,  and  that  such  wills,  although  not  duly  attested  ac- 
cording to  English  law,  had  been  recognised  ;  and  that,  in 
cases  of  intestacy,  Parsis  had  divided  the  property,  immove- 
able and  moveable,  of  the  intestate  amongst  the  widow  and 
children,  "  according  to  certain  usages  which  have  prevailed 
amongst  the  most  wealthy  and  respectable  families,  and  in 
some  instances  corresponding  with  the  mode  of  distribution 
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or  division  which  has  obtained  amongst  Hindus  in  this  part 

of  India.  "    Thoy  added  :  "  These  usages  havo  been  so  long  bera'm" 

submitted  to,  and  have  been  followed  in  so  many  instances  r0geki. 

from  generation  to  generation,  that  they  have  by  many 

persons  been  considered  to  havo  tho  force  of  law."  Thus 

it  will  be  seen  that  they  did  uot  put  forward  any  fixed  or 

* 

universal  rule  of  distribution  or  succession,  aud  thoy  wholly 
omitted  to  mention  tho  "proportions  in  which  distribution, 
when  made,  was  made,  except  in  those  cases  in  which  they 
say  resort  was  had  to  the  Hindu  rule.  Speaking  of  the 
omission  iu  the  charters  of  tho  Recorder's  and  the  Supremo 
Courts  to  make  an  exception  in  favour  of  Parsis,  they  say  : 
"  The  inconvenience,  however,  was  not  felt  while  Parsis 
agreed  among  themselves,  and  kept  themselves  and  their 
family  disputes  and  differences  from  being  taken  into  the  Re- 
corder's and  Supreme  Courts  f*  and  then  the  petitioners  men- 
tion the  institution  of  suits  in  the  Supremo  Court,  in  which  the 
English  rules  of  descent,  and  as  to  tho  attestation  of  wills  of 
real  property,  were  sought  to  be  applied  to  Parsis ;  and  pray- 
ing a  legislative  remedy,  they  suggested  that  an  Act  should 
bo  passed  confirming  all  partitions  of  landed  property 
"  where  no  fraud  prevailed,"  and  declaring  that  persons  iu 
possession  for  twenty -five  years  under  any  will,  partition,  or 
other  family  arrangement,  or  arbitration,  or  award,  should  not 
be  disturbed.  They  suggest  that  the  Judges  of  the  Supreme 
Court  should  be  consulted  in  the  matter.  Whether  that  was 
done  I  havo  been  uuable  to  discover.  But  the  Bombay 
Government  lost  no  time  in  laying  the  petition  before  Mr. 
Roper,  then  Acting  Advocate  General,  and  of  great  pro- 
fessional experience  in  Bombay.  He,  after  examining  the 
authorities  on  Parsi  usages,  which  he  found  very  indefinite 
and  inconclusive,  said  that  it  would  bo  difficult  to  assert 
that  there  was  "  any  system  of  law  peculiar  to  Parsis,"  and 
advised  Government  that  "  even  if  such  a  peculiar  custom  did 
exist  and  could  be  ascertained,  tho  Supreme  Courts  were  not 
empowered  to  administer  it,  and  that  he  always  understood 
that  Parsis  at  Bombay  were,  strictly  speaking,  subject  to  the 
English  law."  He  also,  in  a  subsequent  part  of  his  opinion, 
said  "According  to  my  experience,  Parsis  have  hitherto  made 
iv— 13  o  c 
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1867.  no  distinction  etwee n  immoveable  or  landod  and  moveable 
BEfu/MJi  property.  They  have  treated  all  such  property  as  chattels, 
Rogers  distributing  it,  where  the  owner,  died  intestate,  amongst 
the  next  of  kin,  to  the  exclusion,  however,  of  female  kindred, 
wherever  such  exclusion  could  be  effected.  In  legislating 
with  respect  to  Parsis,  the  rights  of  the  female  members 
of  that  community  might  be  established  or  declared.  I  am 
not  aware  of  any  instance  in  which  lands  or  immoveable 
property  have  been  held  to  be  real  estate  in  the  hands 
of  a  Parsi ;  or  in  which  tho  eldest  son  of  a  Parsi  has 
been  held  entitled,  as  heir,  to  lauds  or  immoveable  property ; 
or  in  whioh  the  will  of  a  Parsi  has  been  held  insufficient 
to  pass  lands  or  houses,  because  such  will  had  not  been  made 
as  a  will  of  real  property  is  required  to  be  made  iu  England. 
Such  questions  and  others,  in  like  manner  important  to 
Parsis,  are  evaded  by  the  Court.  Either  the  cases  in  wh  kh 
those  points  arise  are  decided  upon  other  grounds,  independent 
of  such  ponits,  or  the  parties  are  importuned  to  refer  their  dif- 
ferences to  arbitration.  They  submit  to  such  references 
with  reluctance ;  not  that  they  are  now  more  litigious  than 
formerly,  but  their  Panchayat,  I  believe,  is  not  in  very 
high  repute  amongst  them,  and  if  parties  can  obtain  the 
judgment  of  a  court  on  their  disputes,  they  frequently  pre- 
fer such  judgment  to  the  decision  of  private  arbitrators. 
The  better  remedy  for  the  petitioners,  I  think,  would  be  an 
Act  declaring  the  law  which  is  to  be  considered  as  having 
been  hitherto  applicable  to  Parsis,  and  providiug  that  such  law 
shall  in  future  apply  to  them.  The  sort  of  statute  of  limita- 
tions suggested  by  the  petitioners  would  perhaps  prove  a 
very  insufficient  expedient;  and  as  they  intend  such  Act 
should  apply  only  where  no  fraud  has  been  practised  by  the 
parties  to  a  transaction,  I  imagiue  the  operation  of  the  pro- 
posed statute  would  bo  very  limited  indeed. ,; 

The  Bombay  Government,  on  the  Oth  of  June  1830,  for- 
warded the  petition  and  Mr.  Koper's  opinion  to  the  Govern- 
ment of  India,  and  supported  the  prayer  of  the  petition.  The 
Government  of  India,  on  the  4th  of  July  1836,  laid  those 
documents  before  the  Indian  Law  Commission.   The  draft 
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of  the  Act  prepared  by  the  Commissioners,  vrrhaUm  as  the 
Act  now  stands,  was  transmitted,  in  January  1837,  by  tho 
Government  of  India  to  that  of  Bombay,  and  by  the  htter 
published  in  the  Gazette  of  that  Government,  which  Govern- 
ment also  laid  a  copy  of  the  draft  before  the  petitioners,  re- 
questing the  opinion  of  the  Parsi  community  upon  it.  The 
petitioners,  by  lotter  of  the  6th  of  April  1837,  replied  to  the 
Bombay  Government,  that "  the  proposed  enactment  entirely 
and  most  completely  meets  tho  views  and  wishes  of  the  Parsi 
community,  and  they  have  no  objections  whatever  to  urge 
against  it." 

Had  the  doctrine  of  Sir  A.  Anstruthcr  been  law,  and  had 
freeholds  of  inheritance  and  the  law  of  real  property  no 
place  in  Bombay,  Sir  Henry  Roper  would  not  have 
advised  Government  that  there  was  any  necessity,  by 
legislation,  to  exclude  the  application  of  the  English  rules 
of  inheritance  to  immoveable  estate  of  Parsis,  nor  would  the 
Commissioners  have  permitted  the  Legislature  to  cumber 
the  Statuto  Book  of  India  with  an  unnecessary  Act. 

That  Act  has  no  operation  in  rendering  immoveable  pro- 
perty of  the  nature  of  chattels  real,  savo  "  so  far  as  regards 
tho  transmission  of  such  property  on  the  death  and  in- 
testacy of  any  Parsi  having  a  beuoficial  interest  in  the  samo, 
or  by  the  last  will  of  any  such  Parsi." 

In  a  case  some  six  or  seven  years  ago  before  ourlato  Chief 
Justice,  Sir  M.  Sausse,  in  which  Mr.  White  was  counsel  on 
one  sido  and  I  was  counsel  upon  the  other,  I  contended 
that  where  the  lands,  in  this  island,  of  a  Parsi  who  died  in- 
testate before  the  1st  of  June  3  837,  appeared  to  have  con- 
tinned  after  his  death  in  the  possession  of  the  eldest  of  several 
sons  of  the  intestate,  they  must  be  taken  to  have  descended 
upon  him  by  tho  English  rule  of  primogeniture.  The  cause 
was  allowed  to  stand  over  until  next  day,  in  order  to  permit 
my  learned  friend  Mr.  White  to  consider  the  point,  which 
he  did,  and  on  that  day  contended,  with  his  wonted  vigour, 
that  tho  property  must  be  taken  to  have  been  chattel  real, 
and  to  have  been  divisible  amongst  the  next  of  kin ;  and  ho 
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 I8tf?.  relied  strongly  on  the  words  11  to  have  been"  in  the  first 

BbrI'mVi   section  of  Act  IX.  of  1837  ;  but  tho  Chief  Justice,  referring 

Rooeri  t0  tl10  words  "  from  tuc  lst  ^  of  Juuo  1 837"  in  that  section, 
and  to  the  second  section  jxissim,  ruled  in  my  favour,  and  said 
he  never  had  any  doubt  upon  the  matter.  On  one  occasion, 
at  least,  in  tho  Recorder's  Court  of  Bombay,  the  law  appears 
to  have  been  administered  to  Parsis  on  the  same  principles 
as  in  the  Mofussil.  That  was  tho  case  of  the"  Gheesta*'*  in 
which  Sir  James  Mackintosh,  just  before  leaving  India  (in 
1811),  was  induced,  on  evidence  that  such  was  Parsi  usage, 
to  admit  to  the  right  of  inheritance  the  illegitimate  son  of 
an  intestate  Parsi,  because  he  had  been  invested  with  tho 
sacred  badge.  This  decision,  which  caused  a  great  sensation 
among  the  Parsi  community  at  the  tiino,  was  reversed  by  Sir 
John  Newbold  (Sir  James  Mackintosh's  immediate  acting 
successor)  (o). 

If  tho  5th  section  of  the  Statuto  of  Frauds,  requiring  at 
least  three  witnesses  to  a  will  of  real  estate,  had  no  applica- 
tion in  Bombay  before  the  passing  of  Act  XXV.  of  1838, 
(the  Wills  Act)  ;  if  Gardiner  v.  Fell  were  no  authority  here, 
and  there  were  no  real  estate  in  Bombay,  the  toilsome  inquiry 
as  to  tho  practice  relating  to  the  wills  of  Hindus  affecting 
immoveable  property,  directed  by  Sir  M.  Sausse,  C.J.,  and 
Sir  J.  Arnoxdd,  J.,  inl8G3,  in  Muncherjee  Pestonjee  v.  Narayen 
Luxamonjee  (/>),  was  quite  superfluous. 

In  the  causo  of  Pedro  Laurence  de  Monte  v.  Hussein  Bihi, 
the  plaintiff  was  a  younger  son  of  Manoel  de  Monte,  who 
died  on  the  15th  of  September  1844,  leaving  immoveable  pro- 
perty (a  house  in  which  he  had  an  estate  in  perpetuity) 
situated  in  Girgaum,  in  this  island.  Manoel  de  Monte  left 
surviving  him  his  eldest  son,  John  de  Monte,  who  died  in 
1847,  leaving  two  sons,  Francis  and  Felix,  and  a  daughter 
and  widow.  In  1847,  after  the  death  of  John  do  Monte,  tho 
plaintiff  proved  the  will  of  his  father,  Manoel  de  Monte. 
Subsequently  Francis  de  Monte  died,  leaving  his  brother 
Felix  surviving  him,  and  he  was  alive  at  the  trial  of  the  suit 

(o)  Parsi  Law  Commission  Report,  pp.  1  and  2. 
(p)  1  Bom.  H.  C.  Rep.  77. 
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which  was  brought  in  1863  by  the  plaintiff,  as  executor  of  „.  i»»7.___ 

Manoel  de  Monte,  to  recover  possession  of  the  house  from  b»\'mji 

the  defendaut.    By  his  will,  Manoel  do  Monte  directed  his  RoG*'Blt 

executor  to  sell  the  house,  but  did  not  devise  the  house  to 

him  for  that  purpose.    On  the  hearing  before  -our  brother 

J&rnouldf  Mr.  Dunbar,  for  the  defendant,  objected  that  the 

plaintiff,  not  being  heir  at  law,  and  being  executor  only,  could 

not  maintain  ejectment,  tho  will  containing  no  devise  to 

him,  and  nothing  but  a  bare  power  to  sell,  and  ho  cited  Doe 

d.  Hampton  v.  Shatter  (q),  1  Sugden  on  Powers  229,  Gth  edn. 

1  Wins,  on  Executors,  p.  549,  4th  edn.   After  hearing  Mr. 

Scoble  on  behalf  of  the  plaintiff,  our  brother  Araould,  on  the 

7th  of  September  1 863,  dismissed  the  suit  with  costs,  "  on 

the  ground  that  there  was  no  devise  of  the  house  in  the  will, 

but  merely  a  power,  coupled  with  a  direction  to  sell."  That 

is  in  effect  a  clear  decision  that  the  property  was  real,  and 

not  porsonal. 

Sedgwick  v.  Colby  and  others  was  a  suit  instituted  at  the 
Equity  side  of  tho  Supreme  Court  in  1 862,  and  arose  upon 
the  Will  of  General  Browrigg,  made  in  1808,  which  was 
penned  in  language  both  informal  and  involved.  Subject  to 
certain  annuities,  he  devised  his  immoveable  propertv,  of 
considerable  value,  situated  within  the  Fort  walls  of  Bombay, 
in  which  ho  had  an  estate  in  perpetuity,  upon  trust  (subject 
to  certain  annuities)  to  Thomas  Smith  in  tail,  with  remainder 
over  to  the  plaintiff,  as  she  contended,  in  tail,  but,  as  the  heir 
at  law  of  the  testator  contended,  for  life  only,  if  the  de- 
vise to  her  were  not  altogether  void  for  remoteness.  Thomas 
Smith,  in  1838,  executed  a  disentailing  deed,  under  Stat. 
3  &  4  Wm.  IV.,  c.  74  (Fines  and  Recoveries  Eng.  Act), 
and  enrolled  it  in  England  and  Ireland.  lie,  by  his  will, 
devised  the  property  to  trustees  in  trust  for  the  defendant, 
Colley,  for  life,  romaiuder  over.  Subsequently  to  the  death  of 
Thomas  Smith  without  issue,  the  plaintiff,  on  the  4th  of  No- 
vember 1857,  executed  a  disentailing  deed  of  the  same  pro- 
perty, under  the  Indian  Act  XXXI.  of  1854.  The  plaintiff 
filed  her  bill  for  a  declaration  of  her  rights.    The  defendant, 

(?)  8  Ad.  and  E.  905. 
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 1M7.  Colley,  by  liis  answer,  alleged  that  whether  the  property 

Bera/mji    were  regardod  as  real  or  personal  estate,  Smith  had  power 
Uookrs      to  deviae     i  ^ rea^  because,  as  tenant  in  tail  under  the 
General's  Will,  he  had,  by  the  disentailing  Deed  of  1838, 
acquired  tho  fee;  and  if  personal,  because  the  devise  in 
the  Will  in  that  case  gave  to  Smith  an  absolute  interest.  * 
Sir  M.  Sansae,  C.J.,  at  the  hearing  of  tho  cause  in  18GG, 
speaking  of  Collcy's  attempt  in  his  answer  to  uphold  the 
disentailing  Deed  of  1838,  on  the  ground  that  Bombay  was 
holden  by  the  East  India  Company  as  of  the  manor  of  East 
Greenwich,  said :  u  It  is  tho  first  time  that  such  a  proposi- 
tion has  been  advanced  in  Bombay.    It  appears  to  be  quite 
untenable,  and  was  properly  abandoned  at  the  bar  by  counsel 
for  the  devisee  (Colley),  as  not  capable  of  being  supported. 
If  Bombay  were  held  to  be  an  integral  part  of  East  Green- 
wich, any  statute  passed  in  England  and  having  operation 
in  East  Greenwich  should  be  in  force  in  Bombay.  That 
point,  however,  having  been  abandoned,  I  do  not  further 
refer  to  it."    The  Chief  Justice  by  his  decree,  declared  the 
plaintiff,  under  the  Will  of  General  Brownrigg  and  in  the 
events  which  had  happened,  entitled  to  the  fee  awl  inher- 
itance in  possession  of  his  immoveable  property  in  Bom- 
bay, from  the  death  of  Thomas  Smith,  in  185G,  and  ordered 
Colley  to  pay  to  the  plaintiff  her  costs  of  the  suit.    That  de- 
cree now  stands  for  rehearing  on  the  petition  of  the  defend- 
ant, Giles  Brownrigg,  the  heir  at  law  of  General  Brownrigg, 
but  he  of  course,  as  well  as  his  adversary,  the  plaintiff, 
maintains  that  the  property  is  real  estate.    Colley  has  made 
no  attempt  to  disturb  the  decree. 

• 

We  find  nothing  in  Act  XXIX.  of  1 839  for  the  amend- 
ment of  tho  law  of  Dower,  or  in  Act  XXX.  of  1839  for  the 
amendment  of  the  law  of  Inheritance,  or  in  Act  XXXI.  of 
1 8o4  for  tho  abolition  of  real  actions  and  fines  and  recoveries, 
which  exclude  their  operation  in  Bombay.  In  Scdgwich  v. 
Colley  the  application  of  the  last  of  those  Acts  to  Bombay 
was  not  denied  on  behalf  of  any  of  the  parties  in  the  cause 
at  the  hearing,  and  it  is  manifest  that  the  clauses  relating 
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to  the  acknowledgment  of  Deeds  by  married  women  applied  1*07. 
to  all  of  Her  Majesty's  Courts  in  India.  Sera'mji 

0. 

That  most,  though  not  all,  of  tho  lands  in  Bombay  are  Rogekf. 
held  in  perpetuity,  will  be  seen  by  reference  to  Governor 
Auugior's  Convention  in  10  72,  Mr.  Warden's  Report  in 
18U,  and  No.  III.  of  the  New  Series  of  the  Bombay  Gov- 
ernment Records,  containing,  amongst  other  papers,  Mr. 
Le  Messuricr's  Report  of  the  2 3rd  of  December  1843  on  the 
Foras  Lands  (/•),  and  Act  VI.  of  1851.    The  preamble  of 
that  Act,  it  is  important  to  observe,  recited  that  the  East  In- 
dia Company  were  then  "  legally  entitled  to  the  freehold  re- 
version" of  certain  foras  lands,  the  outline  of  which  was  de- 
lineated in  a  plan  mentioned  in  the  Act.  The  second  section, 
reserving  a  part  of  those  lands  required  for  public  purposes, 
extinguished  the  w  rights  of  the  Company  "  in  the  residue 
of  diem,  in  favour  of  the  tenants,  who  were  the  immediate 
rent-payers  to  tho  Company,  saving  the   rent   and  "all 
rights  of  forfeiture  and  escheat  in  respect  of  want  of  heirs 
or  representatives,  or  of  felonies  committed,  or  otherwise  in 
respect  of  attainder."    Supposing  the  freehold  reversion  to 
have  been  vested  in  the  East  India  Company,  as  recited  (*•), 
Act  VI.  of  1851  would  appear  to  have  vested  it  in  the 
tenants  (t).  To  estates  in  which  the  possessors  had  a  j)cr- 
mancnt  interest,  we  find  that  all  of  the  three  schools  which 
we  have  mentioned,  have  applied,  when  the  possessors  are 
British  subjects,  the  English  law  of  inheritance.    The  Coin- 

(r)  Salt  batty  grounds  reclaimed  from  the  sea,  chiefly,  but  not  wholly, 
by  the  building  of  the  causeway  or  vellard  near  Breach  Candy  in  l/7<>- 
1 7$0,  during  the  time  of  Governor  Hornby.  A  good  account  of  the  con- 
dition of  the  island  of  Bombay  at  the  time  of  the  cession  to  the  English 
will  be  found  in  Fryer,  Letter  II.,  chap.  pp.  (i(>,  h'/.  There  were  recla* 
mations  on  a  small  scale  before  1//6  of  what  the  Court  of  Directors  were 
wont  to  term  in  their  despatches  "  the  drowned  lands." 

(s)  If  the  opinion  of  Mr.  Advocate  General  Macklin,  mentioned  in  Mr. 
Le  Messuricr's  Report,  and  the  opinion  of  Mr.  LeMessuricr,  were  correct, 
the  recital  was  not  true,  and  the  reversion,  instead  of  being  in  the  Com- 
pany, was  in  the  tenants,  and  the  Company  was,  according  to  Doe  d.  Whit- 
tick  v.  Johnson,  Gow's  N.  P.  Rep.  1/3,  cited  by  Mr.  Le  Messurier,  entitled 
to  the  foras  (or  quit)  rent  only,  and  not  to  the  land. 

(0  As  to  waste  lands,  see  Doe  d.  E.  I.  Company  v.  Hirabai,  Perry's 
Oriental  Cases  480. 
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1867:   missioners,  including  Mr.  Amos,  admitted  that  such  was  the 

Bma'kji  nde  within  the  Presidency  Towns  ( u),  and  that,  to  render  the 
Rooers     ru^°  otnerw>sc  m  tuo  Mofussil,  legislation  was  necessary. 

Master  Stephen  and  Lord  Lyndhurst,  whose  opinions  in  a 
great  measure  coincide  with  those  in  the  Lex  Loci  Report  as 
to  the  modified  introduction  of  English  Law,  held  that  the 
English  canon  of  descent  must  prevail  amongst  British  sub- 
jects as  to  laud  in  Calcutta.  The  Judges  of  the  Supreme 
Court  at  Calcutta  have  been,  with  ono  exception,  unanimous 
on  the  point,  and  the  Mofussil  courts,  by  a  different  road, 
arrive  at  the  same  result  as  to  lands  in  the  Mofussil.  We 
sec  no  reason  for  adopting  an  opposite  doctrine  in  Bombay, 
whether  we  look  to  the  Treaty  of  10G1 ;  the  original  charter 
of  1008  to  the  East  India  Company,  conferring  a  fee  upon 
that  Company,  and  conversant  of  hereditaments ;  Aungier's 
Convention,  which  nominates  the  estates,  with  which  it 
deals,  estates  of  inheritance — an  ancient  and  remarkable 
specimen  of  which  was  the  manor  of  Mazagon ;  or  to  the 
other  charters,  including  the  Mayor's  Court,  tho  Record- 
er's Court,  and  the  Supreme  Court  Charters.  The  two  latter 
expressly  take  the  distinction  between  real  and  personal 
estate :  "  all  pleas  and  actions,"  mentioned  in  the  charters  of 
the  Mayor's  Court,  are  sufficient  to  comprise  real  actions,  and 
the  Supreme  Court  of  Bombay  is  by  statute  expressly  enjoined 
to  exercise  all  the  jurisdictions  and  powers  of  the  Supreme 
Court  at  Calcutta,  which  is,  in  words,  empowered  to  try  real 
actions.  The  conveyances  and  Bombay  authorities  referred 
to,  the  statute  of  Geo.  IV.,  and  the  Indian  Acts  IX.  of  18o7, 
VI.  of  1851,  and  XXXI.  of  1854,  admit  of  no  other  conclu- 
sion than  that,  at  the  time  the  judgment  under  appeal  in  this 
case  was  given,  there  were,  in  Bombay,  freehold  estates  of 
inheritance,  in  the  English  acceptation  of  the  term. 

(tl)  See,  however,  as  to  special  legislation  for  Madras,  which  would  pre- 
clude or  limit  the  operation  of  the  rule  there,  the  observations  of  Sir  A. 
Anstruther,  2  Morlcy's  Dig.  2/1. 
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The  judgment  of  Mr.  Justice  Hore  in  the  Division  Court,  „ 
and  against  which  the  above  appeal  was  made  (after  briefly 
stating  the  facts  of  the  case),  proceeded  as  follows  : — 


1867. 


Now  the  contract  which  the  plaintiffs  ask  the  court  to  com- 
pel the  defendant  specifically  to  perform,  is  to  be  collected 
from  these  three  letters  (<•),  and  the  lease  to  which  those 
letters  refer  •  and  the  questions  which  I  have  to  decide  are 
whether  there  is  evidence  of  a  contract  to  grant  a  further 
lease,  and,  if  so,  whether  the  defendant  can,  and  ought  to 
be  compelled  to  perform  it. 

The  defence  set  up  was,  first,  that  thcro  is  no  contract,  or 
memorandum  of  a  contract,  in  writing  sufficient  to  satisfy 
the  4th  section  of  the  Statute  of  Frauds  ;  and  secondly,  if 
there  is,  that  the  defendant  is  unablo  to  fulfil  his  contract, 
on  account  of  the  mortgagee,  Hirjibhai  Hormasji,  and  the 
defendant's  wife,  A'imaye,  refusing  to  concur  in  granting  a 
further  lease. 

Upon  the  first  point,  it  appears  to  me  that  the  three 
letters,  taken  in  connection  with  the  expired  lease,  form  as 
complete  a  contract  as  can  possibly  be  constituted  by  means 
of  unconnected  documents,  or  by  documents  unconnected 
except  so  far  as  they  refer  to  each  other  ;  and  it  is  well 
settled  that  contracts  thus  constituted  are  sufficient  to  satisfy 
the  Statute  of  Frauds.    The  three  letters  refer  to  each  other  j 
they  refer  to  the  property  as  already  held  under  lease,  and 
as  occupied  by  the  plaintiffs  ;  they  mention  the  period  for 
which  they  are  to  be  let,  and  the  time  from  which  the 
renewed  tenancy  is  to  commence  ;  they  refer  to  the  rent, 
and  conditions  mentioned  and  contained  in  the  former  least, 
as  the  rent  and  conditions  to  be  paid  and  observed  under 
the  extended  tenancy;  and  it  is  clear  that  parol  evidence  is 
admissible  to  show  what  the  lease  referred  to  is,  in  order,  by 
connecting  the  letters  and  lease  together,  to  constitute  one 
entire  contract  in  writing,  and  thus  satisfy  the  requirements 
of  the  Statute  of  Frauds  :  finhjivay  v.  Wharton  (10).  The  docu- 


iv. — 11  o  c 


(c)  Printed  supra,  pp.  3, 4. 
(w)  4  Jur.  N.  8.  II.  L.,  173. 


9UKK8 
V. 

Na'oroji 

BfeRAMJI. 
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__Ji^_  ments,  in  fact,  describe  most  fully  all  the  terms  upon  which 
v.       the  property  to  be  let  is  intended  to  be  held;  and  the  only 

Bnutou!  discussion  llPon  tncm  was  w*tn  reference  to  the  persons  to 
whom  the  renewed  lea^c  was  to  be  granted,  whether  to  all 
the  plaintiffs  or  to  the  plaintiff  Henry  Rogers  alone.  But 
when  we  look  to  the  letter  of  the  8th  of  March,  addressed  to 
the  defendant  by  the  plaintiffs  (Rogers  &  Co.),  in  which  par- 
ticular mention  is  made  of  "  our  Mr.  Rogers,"  and  in  which 
it  is  stated  that  "  we  agree"  to  do  so  and  so,  and  that  "  we 
would  be  glad  if  you  would  confirm  the  terms  in  writing," 
and  then  find  the  defendant,  in  his  answer  of  the  22nd  of 
April,  saying  "  I  agree  to  the  terms  you  propose,"  there  can 
I  think,  be  little  or  no  doubt  that  the  defendant  did  intend 
and  agree  to  grant  tho  lease  to  all  the  plaintiffs,  and  not  to 
the  plaintiff  Ilenry  Rogers  only.  The  question,  however,  is 
of  very  little  moment,  as  the  plaintiffs,  in  their  plaint,  offer  to 
accept  the  lease  either  in  their  own  names,  or  in  the  name  of 
Henry  Rogers  alone.  I  am  of  opinion,  therefore,  that  the 
defendant  did  enter  into  a  contract  in  writing  sufficient  to 
satisfy  the  Statute  of  Frauds. 

Is  he,  then,  able,  and  if  so,  ought  he  to  be  compelled,  to  ful- 
fil the  contract  which  he  has  thus  entered  into  ?  A  consider* 
able  part  of  tho  argument  on  both  sides  was  addressed  to  the 
two  questions  :  first,  what  was  the  legal  position  of  the  de- 
fendant after  the  execution  of  the  mortgage  to  Hirjibhai, 
whether  he  was  tenant  at  sufferance,  or  in  what  capacity  he 
stood  with  reference  to  him  as  mortgagee;  and,  secondly, 
whether  the  property  was  re-demised  to  the  defendant  and 
his  wife,  by  the  indenture  of  mortgage  of  the  14th  of  February 
1 850.  I  must  confess  that  I  was  unable  at  the  healing,  and 
still  am  unable,  to  appreciate  the  force  and  weight  of  these 
arguments.  For  with  reference  to  the  first,  whatever  he  may 
be  called,  or  whatever  estate-holder  he  may  be  assimilated  to 
(and  I  consider  that  he  strictly  represents  the  character 
neither  of  a  tenant  at  will  nor  of  a  tenant  at  sufferance),  the 
rights,  powers,  and  liabilities  of  a  mortgagor  in  possession  are 
now  well  ascertained  and  settled  by  authority ;  and  it  is 
clear  that  where  a  person  in  actual  possession  of  land  niort- 
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gages  it,  and  subsequently  demises  it  at  a  rent,  although  the 
demise  is  absolutely  void  against  tho  mortgagee,  it  is  never- 
theless good  as  between  the  mortgagor  and  his  tenant,  until  JmKhJ 
tho  mortgagee  interferes:  until  eviction,  either  actual  or 
constructive,  by  the  mortgagee,  the  mortgagor  is  entitled  to 
recover  the  rent  for  his  own  absolute  use,  and  to  distrain 
for  it  in  his  own  name,  if  not  paid  when  duo :  Wheeler  v. 
Branseombe  (t),  Trent  v.  Hunt  (y) ;  and  as  to  there-demise, 
had  any  been  created,  it  could  only  have  extended,  under  the 
clause  in  tho  mortgage-deed,  down  to  the  14th  day  of  Febru- 
ary 1862 ;  and  if  the  defendant's  power  to  grant  an  extended 
lease  was  acquired  under  such  re-demise,  that  power  ceased 
long  before  the  termination  of  the  old  lease,  and,  therefore^ 
could  not  have  availed  or  enabled  the  defendant  to  grant  the 
lease  in  question.  But  in  reality  tho  mortgage  created  no 
re-demise,  for  to  constitute  a  re-demise,  not  only  must  the 
time  during  which  the  mortgagor  is  to  hold  be  terminate  and 
certain  (which  was  the  case  here),  but  there  must  be  (what 
was  wanting  here)  an  affirmative  covenant  or  agreement  that 
the  mortgagor  shall  hold  for  a  determinate  period :  Doe  d. 
Boylance  v.L'ujhtfoot  (z),  Doe  d.  Parsley  v.  Day  (a).  In  tho 
mortgage  before  the  court,  the  covenant  by  Hirjibhai  Hor- 
masji,  that  he  would  not  call  in  or  compel  payment  of  the 
principal  money,  or  of  the  rents  and  profits,  until  the  14th 
day  of  February  18G2,  is  a  negative  covenant  merely,  and 
does  not  amount  to  a  lease  or  re-demise. 

The  question  still  remains,  docs  the  refusal  of  the  de- 
fendant's wife  and  of  Hirjibhai  Hormasji,  or  of  either  of 
them,  prevent  the  defendant's  fulfilling  his  contract,  or 
ought  such  refusal  to  deter  the  Court  from  enforcing  its 
performance  ?  On  this  part  of  the  case  it  was  contended  for 
the  plaintiffs  :  1st,  that  the  property  in  question  is  chattels 
real  or  personal  property,  and  having  been  conveyed  to 
Naoroji  Beramji  and  A'imaye  his  wife,  that  it  vested  in 
the  former  absolutely  and  solely ;  2ndly,  that  if  the  property 
is  to  be  regarded  as  freehold  of  inheritance  or  real  estate, 

(x)  5  Q.B.  373.  (y)  9  Exch.  14. 

Or)  8  M.  ami  W.  564.      (a)  2  Q.  B.  147  ;  1  Smith  L.  C.  446, 4th  edl 
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1867.       the  conveyance  to  Naorcji  Bcramji  and  A'iinaye  his  wifo 
Roohkh    mftdo  them  tenants  ]3y  entireties,  and  that  the  former  has 
Na'oroji    conSequently  the  power,  independently  of  his  wife,  to  grant  a 
bera  Mjr.  fivQ  yeaps^  provided  he  and  his  wife  so  long  live,  the 

plaintiffs  being  willing  to  accept  the  lease  so  conditionally 
limited;  and  3rdly,  that  tho  non-concurrence  of  Hirjibhai 
Hormasji  is  immaterial,  inasmuch  as  the  plaintiffs  are  willing, 
and  by  their  plaint  offer,  to  redeem  his  mortgage. 

Tho  first  part  of  this  argument  raises  tho  very  important 
question,  What  is  the  nature  of  landed  or  immoveable  pro- 
perty in  the  island  of  Bombay  ?    Had  that  question  been  one 
"  of  first  impression,"  one  that  has  hitherto  remained  unde- 
cided by  any  court  of  competent  jurisdiction,  I  should  cer- 
tainly have  been  very  reluctant  to  express  any  opinion  of  my 
own  on  the  subject,  without  first  hearing  a  much  more  compre- 
hensive and  exhaustive  argument  than  that  I  was  favoured 
with  at  the  trial  of  this  suit.    As  it  is,  the  question  was 
settled  nearly  half  a  century  ago,  by  the  very  able  and 
elaborate  judgment  of  Sir  Alexander  Anstruther,  the  then 
Recorder  of  Bombay ;  and  I  am  not  aware  of  any  subsequent 
case  in  which  tho  correctness  of  that  decision  has  in  any 
measure  been  impeached  or  questioned.    Not  only  do  I  con- 
sider myself  bound  by  that  judgment,  but  I  entirely  approve 
of  that  part  of  it  which  confines  itself  strictly  to  the  nature  of 
immoveable  property,  considering  that  portion,  at  least,  to 
be  based  on  good  reasoning  and  sound  principles.    The  case 
to  which  I  refer  is  Doc  d.  Antonia  dc  SihuAra  v.  S.  B.  Tex. 
eira  (b). 

"  But  I  also  think, w  says  the  learned  Judge  (p),  "  that  the 
claim  of  the  plaintiff  would  be  valid  under  the  law  of  succes- 
sion of  English  subjects  here.  The  whole  existing  practico 
of  this  place  is  inconsistent  with  the  title  to  real  property 
being  the  same  here  as  in  England.  From  the  uniformity 
of  the  practice  here,  I  have  no  doubt  that  the  course  of  deci- 
sions, from  the  earliest  time,  has  proceeded  upon  the  principle 
of  the  succession  to  all  property,  whether  real  or  personal 
being  governed  by  one  law,  the  law  of  succession  to  per- 

(4) 2  Mor.  Dig.  24/.  (c)  Ibid.,  p.  254. 
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sonal  estate ;  but  it  is  not  even  confined  to  succession.    Tho  1W7.  

law  of  all  property  here  is,  throughout,  tho  law  of  personal  °°ER» 
property,  and  was  so  long  before  it  was  apparently  legalised  jj^™" 
by  tho  Charter  under  which  we  now  act  as  to  execution. 
Such  being  the  admitted  fact,  tho  only  question  is,  whether 
this  course  of  decision  could  havo  had  a  legal  commencement. 
If  it  could  be  legal,  we  must  presume  it  was  so  :  it  might  com- 
mence by  charter,  or  by  proclamation  of  the  king,  or  by  re- 
gulation of  the  company  under  the  legislative  authority  givTen 
by  the  king's  charter.  From  the  timo  of  Charles  the  Second 
there  appears  to  have  been  a  legal  judicature  here,  under 
the  original  sanction  of  the  king's  charters,  and  acting,  as  I 
presume,  upon  some  legislative  provisions  which  tho  East 
India  Company  was  empowered  to  make  from  time  to  time. 
If  no  such  legislative  power  had  been  vested  in  the  Company, 
and  if  the  power  of  making  laws  for  this  island  had  remained 
wholly  in  the  Crown,  I  think  the  Court  ought  not  to  hesitate 
in  presuming  the  necessary  authority  of  tho  Crown  to  havo 
originated  and  sanctioned  a  course  now  established  by  usage, 
and,  as  I  think,  highly  beneficial  and  expedient. 

M  The  privilego  of  real  property,  of  not  being  taken  in  ex- 
ecution under  a  fieri  facias,  and  of  not  being  liable  to  simple 
contract  debts  of  a  deceased  owner,  is  naturally  so  unjust, 
and  so  unfit  for  a  colonial  establishment,  that  it  has  been,  I 
believe,  universally  rejected  in  the  plantations.  The  general 
rule  that  the  law  of  the  mother-country  is  not  to  bo  carried  * 
into  a  colony,  except  so  far  as  it  is  fit  for  the  state  of  the 
colony,  explains,  and  fully  warrants,  this  part  of  the  old 
practice  of  former  Courts  of  Judicature  here,  or  would  give 
legality  to  any  legislative  provisions  of  the  Company,  sup- 
ported by  such  manifest  grounds  of  expediency.  The  same 
principle  will  justify  the  deviation  from  tho  English  law  as 
to  the  whole  character  of  real  property  in  India. 

"  When  the  Courts  of  Judicature  were  first  called  upon  to 
decide  upon  the  rights  of  succession  ;  or  when  the  East  In- 
dia Company  were  first  called  upon  to  determine  by  regula- 
tion what  law  of  succession  as  to  lands  should  be  followed 
in  Bombay ;  the  general  question  may  be  supposed  to  have 


Digitized  by  Google 


BOMBAY  HIGH  COURT  REPORTS. 

1807.  been,  whether  the  law  of  freehold  property  iu  Eugland 
Rooerb     .should  or  should  not  be  introduced  here.  .  And  the  incon- 

r. 

Na'oroji  veniences  of  such  a  rule,  as  to  legal  executions  for  debt,  and 
as  to  immunity  of  the  lands  of  a  deceased  from  his  simple 
contract  debts,  are  so  obvious,  that  no  one  can  bo  surprised 
at  its  not  being  adopted.  In  both  those  points,  more  parti- 
cularly, the  English  law  of  real  property  is  wholly  contrary 
to  the  principles  of  mercantile  law ;  and  commcrco  must  bo 
considered  as  the  basis,  as  it  is  manifestly  the  principal 
object,  of  all  distant  plantations  and  colonies  of  a  mercantile 
people.  Bombay  was  obtained  expressly  for  the  purpose  of 
English  commerce.  *  *  *  * 

"  The  only  general  and  consistent  principle  which  could 
be  established  here,  so  as  to  protect  the  usages  of  the  na- 
tives, and  also  to  prevent  the  unjust  effects  of  the  English  law 
of  real  property  as  to  debts ;  and  which  has  accordingly  been 
established  in  practice,  from  the  evident  reason  of  the  tiling 
long  boforo  and  independently  of  tho  statutes  establishing 
the  King's  Courts,  and  appearing  to  sanction  in  part  tho 
established  custom,  is,  that  the  law  of  property  in  land  here 
cannot,  consistently  with  the  state  of  this  society,  be  per- 
mitted to  follow  and  depend  upon  the  land,  as  in  England ;  that 
the  property  in  lands  here  must,  therefore,  follow  tho  law  of 
property  of  the  person,  or,  to  use  a  more  familiar  expression, 
that  it  must,  like  leaseholds  in  England,  become  personal 
property,  for  the  purpose  of  succession,  and  of  liability  for 
debts  by  execution  or  otherwise,  and  in  other  matters  of  title, 
and  must,  therefore,  be  as  variable  as  the  laws  of  the  various 
castes  who  compose  this  society." 

But  independently  of  this  authority,  and  even  if  the  case 
before  the  Court  were  res  integra,  I  should  myself  bo  dis- 
posed, on  general  principles,  to  hold  that  immoveable  pro- 
perty in  Bombay  is  of  the  nature  of  chattels  real,  and  not  of 
the  nature  of  freehold  of  inheritance. 

It  is  a  well  known  and  indisputable  rule  of  law,  that  when- 
ever a  settlement  is  obtained  in  an  inhabited  country,  either 
by  conquest  or  by  cession  from  another  power,  the  law  of 
that  country  continues  the  same  until  the  paramount  power 
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(the  Crown  or  Legislature)  intervenes,  and  introduces  at 
change.    Now  the  island  of  Bombay  at  the  time  of  its  cession     Ro^  ERS 
to  the  Crown  of  England  was  occupied,  almost  entirely,  by  Naoroji 
Hindus,  Muhamniadaus,  and  Portuguese,  to  whom  the  broad 
distinction  that  exists  in  England  between  real  and  per- 
sonal estate  was  entirely  unknown  ;  all  property,  according 
to  their  respective  laws,  descending  alike,  to  the  same  per- 
sons, in  a  manner  totally  different  to  the  descent  of  real 
property,  but  much  more  closely  resembling  that  of  personal 
property,  in  England.    So  unsuitable  to  the  state,  wants,  and 
circumstances  of  such  people  would  tho  English  law  of  real 
property  appear,  that  a  governing  body,  like  the  East  India 
Company,  having  power  to  legislate  for  the  inhabitants  of 
Bombay,  instead  of  introducing  such  a  law,  would  rather 
hasten  to  repeal  it,  if  any  law  so  objectionable  was  found  to 
exist.    It  is  an  undoubted  and  admitted  fact,  that  English 
law  is  the  lex  loci  of  Bombay,  and  it  is  also  admitted  that  all 
Her  Majesty's  subjects  here,  with  the  exception  of  Hindus 
and  Muhammadans,  arc  amenable  to  that  law  ;  but  there  is 
nothing,  as  far  as  I  can  discover,  to  lead  us  to  the  conclusion 
that  that  branch  of  English  law  which  wc  call  real  property 
law,  or  any  part  of  it,  has  ever  been  introduced  into  this 
island.    On  the  contrary,  immoveable  property  in  Bombay, 
since  the  British  rule,  appears  to  have  been  all  along  treated 
iu  a  manner  wholly  inconsistent  with  the  idea  of  its  being 
real  estate.    No  single  instance  is  known  of  the  succession 
to  houses  or  lands  held  by  an  eldest  to  tho  exclusion 
of  younger  sons.    Executors  and  administrators,  in  their 
capacity  of  personal  representatives,  were  in  the  habit  of 
selling  immoveable  property  long  before  such  sales  were 
legalised  by  any  Act  of  tho  Legislature.    Lands  and  houses 
were  held  available  for  the  payment  of  simple  contract 
debts,  in  the  absence,  and  without  the  sanction,  of  any 
express  enactment  on  the  subject,  long  before  they  were 
made  so  liable  in  a  Court  of  Equity  in  England.    Houses  and 
lands  were  also  sold  by  the  sheriff  under  writs  of  fieri 
facias,  long  before  such  sales  were  legalised  by  the  king's 
charters.    Such  property,  in  former  times,  was  transferred, 
not  by  feoffment,  or  by  lease  and  release,  but  by  a  simple 
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_  l^1!  writing,  expressive  of  the  intcntiou  of  the  parties,  and  in 

later  years  (prior  to  Act  XXXI.  of  1851,  for  simplifying  the 
modes  of  conveyancing)  it  was  most  generally  transferred  by 
a  conveyance  assuming  the  form  of  a  release  only,  without 
reference  to  Act  IX.  of  1842  (for  rendering  a  release  as 
effectual  for  the  conveyance  of  freehold  estates  as  a  lease 
and  release  by  the  same  parties).  It  also  appears  from  Sir 
Alexander  Anstruther's  judgment,  that  although  the  right  of 
an  eldest  son  to  succeed  to  landed  property  as  heir  at  law, 
to  the  exclusion  of  other  sons,  had  been  contested  on  two 
different  occasions,  the  claims  had  failed  and  been  disallowed. 

During  my  own  experience,  which  I  believe  to  be  greater 
than  that  of  any  other  person  now  in  Bombay,  I  have  never 
heard  of  property  here  having  been  transferred  by  feoff- 
ment, nor  of  a  fine  having  been  levied,  nor  of  a  recovery 
having  been  suffered,  nor  have  I  once  seen  a  conveyance  by 
a  lease  and  release.    And  Sir  Erskinc  Perry's  judgment 
in  Doe  d.  M'K&nsde  v.  restonjec  Dadahhai  (»7),  in  my  opinion, 
tends  most  strongly  to  show  that  immoveable  property  has 
always  been  considered  to  be  of  the  nature  of  personal 
estate.    At  page  53 1  ho  says,  "  Although  English  law  has 
been  introduced  into  this  Island,  to  the  supersession  of 
the  Portuguese  feudal  law,  which  appears  to  have  prevailed 
at  the  period  of  the  cession,  the  forms  of  English  con- 
veyancing have  never  been  in  use,  and  tho  oldest  prac- 
tioncrs  have  never  heard  of  a  fine  or  recovery.    Land,  there- 
fore, passes  from  hand  to  hand  with  all  the  simplicity  of  a 
transaction  not  fettered  by  forms ;  and  all  that  wo  sec  in 
Courts  of  Justice  on  such  occasions  is  a  simplo  writing,  not 
under  seal,  expressive  of  the  intention  of  the  parties."  Had 
lands  in  Bombay  been  freehold  of  inheritance,  it  would  in 
former  times,  prior  to  tho  year  1842,  have  been  conveyed 
either  by  feoffment,  or  by  lease  and  release,  and  latterly,  in 
the  interval  between  the  passing  of  Act  IX.  of  1842  and  Act 
XXXI.  of  1854,  by  deed  of  release,  referring  to  the  former  of 
those  Acts  ;  and  as  such  assurances  as  feoffments  and  deeds 
of  lease  and  release  are  entirely  unknown  to  Bombay,  and  as 

(d)  Or.  Ca.  531. 
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conveyances  executed  since  the  passing  of  Act  IX.  of  1 842 
very  seldom  refer  to  that  Act  (although  they  occasionally  do), 
and  as  immoveable  property  here  has  been  allowed  to  assumo 
(as  I  have  shown)  all  the  characteristics  of  personal  estate, 
it  seems  to  follow,  almost  conclusively,  that  such  property 
has  always  been  regarded,  and  that  it  in  fact  is,  of  the  na- 
ture of  chattels  real  or  personal  estate. 

Freeman  v.  Fairlie  (e),  which  was  relied  on  by  the  defendant, 
appears  to  me  to  be  of  no  authority  in  Ins  favour.  The  same 
J  udges  who,  on  the  evidence  and  circumstances  before  them 
in  that  ease,  decided  that  lands  in  Calcutta  were  of  the 
nature  of  freeholds  of  inheritance,  would,  in.  my  opinion, 
upon  the  evidence  and  under  the  circumstances  appearing 
in  this  case,  hold  that  lands  in  Bombav  are  of  the  nature  of 
personal  estate,  the  evidence  and  circumstances  in  the  former 
being  the  very  reverse  of  what  they  arc  in  this.  Lord 
Lyndhurst,  in  his  judgment  (f),  says,  "  I  think  it  beyond  all 
doubt  that  property  of  this  description  has/from  the  period 
of  the  year  177i  (the  date  of  the  Charter  of  Justice),  been 
constantly  conveyed  by  deeds  of  lease  and  release,  in  the 
form  in  which  Oldham  took  the  property  in  question.  It 
is  proved  also,  and  by  one  of  the  officers  of  the  Court, 
that  of  land  of  this  description  fines  aro  levied.  It  is 
proved  by  all  those  persons  that  it  has  been  the  constant  course 
of  the  Supremo  Court  of  Calcutta,  when  ejectments  are 
brought  by  the  heir  at  law,  on  establishing  the  possession 
and  title  of  the  ancestor,  and  proving  the  claimant  is  the  heir 
at  law,  in  such  ejectments,  the  heir  has  always  recovered/ ' 
Lord  Brougham,  in  the  Mayor  of  Lyons  v.  The' East  India 
Company  (<j),  states  that  the  grounds  of  decision  in  Freeman 
v.  Fairlie  "  were  chiefly  the  practico  of  the  settlement  in 
regard  to  the  mode  of  conveyances,  viz.,  by  lease  and  release, 
with  tho  course  of  succession,  and  also  the  Charter  of  the 
Company,  with  tho  Acts  of  Parliament  referring  to  them, 
the  charter  of  the  13  Geo.  I.  being  tho  one  principally 

(p)  1  Moo.  Ind.-App.  305.      if)  Ibid.  344. 
iff)  1  Moo.  Ind.  App.  282. 
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1887.  cited. "  and  at  page  284  he  says,  "the  introduction  of 
Rouers  English  law  is  proved  by  showing  that  the  mode  of  con- 
SvSJmn  v°yanco  *3  a(l°pted  by  lease  and  release,  that  is,  upon  tho 
Statute  of  Uses.  But  in  perusing  tho  decision  itself  it  will 
bo  found  that  Lord  Lyndhurst  rested  it  entiroly  upon  the 
practice  and  decisions  that  had  prevailed  and  been  passed  in 
Calcutta ;  and  that  the  Charters  and  Acts  of  Parliament  were 
referred  to  solely  for  tho  purpose  of  ascertaining  whether 
that  practice  could  have  had  a  legal  origin. 

No  circumstancos  in  any  degree  similar  to  those  referred 
to  in  Freeman  v.  Fairlie  were  relied  on  before  mo  ;  and  tho 
only  argument  of  any  weight  that  was  urged,  was  with  re- 
ference to  Act  IX.  of  1837,  whereby  it  is  enacted  that  all 
immoveable  property  within  the  jurisdiction  of  any  of  tho 
Supremo  Courts  belonging  to  Parsis,  as  far  as  regards  its 
transmission  on  tho  death  of  tho  owner,  should  bo  taken  to 
bo  and  to  have  boen  of  the  nature  of  chattels  real,  and  not 
freehold ;  and  it  was  contended  on  the  one  hand,  that  tho 
immoveable  property  of  Parsis  in  Bombay  was  by  this  Act 
mado  to  bo  of  tho  nature  of  chattels  real  for  all  purposes, 
and  not  for  tho  purpose  of  transmission  on  death  only,  an 
argument  which  I  consider  to  bo  wholly  untenable ;  and 
on  the  other  hand,  that  if  immoveable  property  in  Bombay 
was,  beforo  tho  passing  of  an  Act,  of  tho  nature  of  chattels 
real,  the  Act  itself  was  unnecessary  and  wholly  inoperative 
so  far  as  Bombay  was  concerned.    It  is  understood  that  the 
Act  was  passed  at  tho  instance  of  certain  Parsis  residing  in 
Bombay,  who  wero  apprehensive  that  the  English  law  of 
real  property  was  for  the  first  time  about  to  be  applied,  or 
might  bo  applied,  in  a  case  which  had  lately  arisen,  and  in 
which  a  young  Parsi  had  preferred  a  claim  to  be  entitled  to 
certain  proporty  as  heir  at  law,  to  tho  exclusion  of  the  other 
next  of  kin.    But  it  must  be  borne  in  mind  that  the  Act 
was  passed  with  reference  to  tho  property  of  Parsis  situato 
in  all  the  presidency  towns,  and  not  in  the  town  of  Bombay 
only ;  that  it  was  passed  by  a  Legislature  whose  delibera- 
tions were  conducted  in  a  town  where  the  English  law  of 
roal  properly  prevailed ;  and  that,  although  Parsis  had,  for 
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very  many  years  prior  to  its  promulgation,  occupied  and  1S07. 
possessed,  as  owners,  a  large  portion  of  the  land  in  Bombay,  ll0°1!1R'i 
the  claim  which  gave  rise  to  the  Act  was  tho  first,  and  the 
only  ono  of  the  kind  that  has  come  to  our  knowledge  But 
even  if  other  and  far  weightier  arguments  could  bo  adduced 
in  favour  of  the  defendant's  position  (and  I  daro  say  that 
some  unknown  to  me  may  exist),  none,  in  my  opinion,  ought, 
at  this  late  day,  to  bo  allowed  to  prevail  against  tho  solemn 
and  deliberate  decision  of  a  learned  Judge,  who  at  tho  timo 
presided  over  tho  highest  Court  of  Judicature  in  the  Island, 
more  especially  as  tho  law  pronounced  in  that  judgment  is 
evidontly  the  law  which  has  regulated  tho  law  of  succession 
to  immoveable  proporty  in  Bombay  for  the  last  forty  or 
fifty  years  at  least. 

1  quite  agree  with  the  opinion  expressed  by  Sir  Erskino 
Perry  in  Doe  d.  Dorabji  v.  TJw  Bishop  of  Bombay  (A), 
that  it  is  peculiarly  incumbent  upon  tho  Judges  of  this 
Court  "  to  follow  humbly  tho  stops  of  their  predecessors  in 
questions  which  do  not  depend  upon  principles  of  universal 
jurisprudence."  Even  if  the  decision  of  Sir  Alexander 
Anstruther  could,  for  any  reason,  bo  regarded  as  erroneous,  I 
should  nevertheless,  it  has  so  long  been  acquiesced  in, 
feel  myself  bound  to  adopt  and  follow  it ;  and  I  doubt  much 
whether  a  Court  of  Appeal  even  would  feel  itself  justified  in 
overuling  it :  see  Daly  v.  TJie  India  and  London  Life  In- 
Company  (t),  where  Parko,  B.,  says :  "  Though  wo  are  quite 
satisfied  that  the  case  of  Godsall  and  Boldcro  was  founded 
on  a  mistaken  analogy,  and  wrong,  we  should  hesitate  to 
overrule  it,  though  sitting  in  a  Court  of  Error,  if  it  had 
been  constantly  approved  and  followed,  and  not  questioned, 
though  many  opportunities  had  been  offered  to  question 
it." 

For  theso  reasons  I  am  of  opinion  that  immoveable  pro- 
perty in  the  island  of  Bombay  is  of  the  nature  of  chattels 
real  or  personal  estate;  and  that,  as  the  property  in  question 
wis  convoyed  to  tho  dofendant  and  his  wife,  and  as  marri.igc, 

(A)  Or.  Ca.  506.     (i)  15  C.B.  392. 
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J 867.  according  to  English  law,  operates  as  a  gift  to  the  husband 
oobrc  o|.  a||  life's  chattels  real,  the  defendant  is  competent  to 
let  it,  or  to  dispose  of  it  in  any  way  he  may  think  fit,  with- 
out the  concurrence  of  his  wife. 

Secondly,  assuming  the  property  in  question  to  be  free- 
hold of  inheritance,  and  not,  chattels  real,  as  I  have  decided  it 
to  be,  as  it  was  conveyed  to  the  defendant  and  his  wife 
A'imaye  during  coverture,  it  became  vested  in  them  as  ten- 
ants by  entireties.  The  husband  being  seised  of  the  whole 
estate  during  coverture,  at  least,  either  in  his  own  right 
or  jure  useoris,  can  of  course  dispose  of  that  entire  inter- 
est :  Co.  Lit.  287  a ;  Com.  Dig.  Baron  and  Feme  D.  2.  But 
his  conveyance  alone  would  have  no  effect  against  his  wife 
surviving.  The  effect  of  the  conveyance  to  the  two  would 
be  to  place  the  ownership  for  the  coverture  entirely  in  the 
husband's  power,  so  as  to  entitle  him  to  alienate  it  at  plea- 
sure, and  to  pass  the  limited  freehold  or  any  lesser  interest 
without  the  wife's  cooperation  :  Wat.  Conv.  170;  Macq.  Hus. 
and  W.  27.  Even  supposing,  then,  that  the  property  is 
real  estate,  the  defendant  would  be  able  to  grant  it  on  lease 
for  five  years,  provided  lie  and  his  wife  should  so  long  live  ; 
and  as  the  plaintiffs  arc  willing  to  accept  a  lease  on  these 
conditions,  I  think  they  arc  entitled  to  demand  it,  provided 
the  refusal  of  Hirjibhai  Ilormasji  constitutes  no  bar  to 
that  right. 

Thirdly,  docs  the  refusal  of  the  mortgagee  to  concur  in  the 
lease,  present  an  obstacle  in  the  way  of  the  fulfilment  of  the 
contract  by  the  defendant,  or  justify  him  in  refusing  to 
fulfil  it?  In  my  opinion  it  docs  not.  All  that  Hirjibhai 
Ilormasji,  as  mortgagee,  is  entitled  to,  is  the  payment  of 
his  principal  and  interest ;  as  soon  as  that  is  satisfied,  his 
title  ceases.  The  amount  due  to  him  was  not  only  tendered 
to  him  at  the  trial,  but  the  plaintiffs  made  him  an  offer  to  re- 
deem his  mortgage  before  the  suit  was  instituted.  Had  the 
defendant  been  unable  to  discharge  the  mortgage  debt  tho 
case  would  be  different.  No  such  difficulty  has  been  alleged  ; 
and  the  defendant  has  not  been  called  to  prove  that,  for  any 
reason  whatever,  either  on  account  of  his  wife's  refusal,  or 
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of  that  of  the  mortgagee,  to  join  in  the  lease,  or  on  account 
of  his  inability  to  redeem  the  mortgages,  ho  is  unable  to 
perform  tho  contract.  The  only  question,  then,  is  whether, 
in  order  to  removo  the  difficulty  suggested  on  the  defendant's 
behalf — that  Ilirjibhai  Hormasji  refuses  to  join  him  in  grant- 
ing, or  to  allow  him  to  grant,  the  lease — the  plaintiffs  have 
not  a  right  to  require  the  defendant  to  redeem  tho  mortgage 
himself,  or  to  allow  them  to  redeem  it.  And  this  question 
seems  to  mo  to  be  settled  by  authority  in  the  affirmative,  lu 
Kcech  v.  Hall,  (j)  Lord  Mansfield  lays  down  the  rule,  that 
where  a  lease  is  a  beneficial  one  (and  the  lease  in  this  case 
clearly  is  so), "  tho  tenant  may  put  himself  in  the  place  of  the 
mortgagor,  and  cither  redeem  it  himself  or  get  a  friend  to  do 
it."  In  Costigan  v.  Hastier  (h)  Lord  Iiedcsdale  says  that  if  a 
person  undertakes  to  do  a  thing  which  he  can  himself  do,  or 
has  the  means  of  making  others  do,  the  court  compels  him  to 
do  it,  or  procure  it  to  be  done,  unless  the  circumstances  of 
tho  caso  niako  it  highly  unreasonable  to  do  so.  And  this 
decision  was  approved  of  and  followed  by  Sir  John  Stuart, 
V.C.,  in  Hutton  v.  Breton.  (I) 

I  am,  therefore,  of  opinion  that  if  Hirjibhai  Hormasji 
still  refuses  to  concur  with  the  defendant  in  granting  the 
lease  to  tho  plaintiffs,  the  defendant  must  bo  compelled 
either  to  redeem  the  mortgage  himself,  or  to  allow  tho 
plaintiffs  to  do  so.  On  the  whole,  I  consider  that  the 
plaintiffs  are  entitled  to  a  specific  performance  of  the  con- 
tract which  the  defendant  has  entered  into  with  them;  and 
that  the  issues,  so  far  as  they  arc  not  hereinbefore  virtually 
answered,  must  be  decided  in  the  plaintiff's  favour. 

The  Dccreo  will  therefore  be  as  follows  : — 

• 

Declare  that  the  agreement  in  tho  plaintiffs'  plaint  men- 
tioned or  referrod  to,  ought  to  be  carried  into  execution,  and 
decree  the  same  accordingly.  L  et  the  defendant  execute 
to  the  plaintiffs  a  lease  of  the  piece  of  land  and  messuago  in 
the  said  agreement  referred  to  for  the  term  therein  men- 
tioned, and  let  such  clauses  and  conditions  be  inserted  in  tho 

0*)  Doug.  21.  (it)  2  Sch.  and  Lef.  lfiG. 

(/)  9  Jur.  N.  S.  1310. 
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_  .1667-  said  lease  as  are  contained  in  tho  lease  of  the  4th  of  October 

„.         1859  in  the  said  plaint  mentioned,  or  clauses  and  conditions 

Bera*m/i.  aB  nearty  similar  thereto  as  tho  circumstances  of  tho  case 
will  admit  of ;  such  leaso  to  bo  settled  by  the  Commissioner 
in  case  tho  partios  differ.  Lot  tho  plaintiffs  execute  to  the 
defendant  a  counterpart  of  the  said  lease ;  such  leaso  and 
counterpart  to  be  at  tho  equal  expense  of  tho  plaintiffs  and 
defendant.  Defendant  to  pay  plaintiffs'  costs  of  suit,  to  bo 
taxed.    Liberty  to  apply. 

Attorneys  for  appellant :— Keir,  Prescot,  and  Winter. 

Attorneys  for  respondent  -.—Cleveland  and  Peile. 

Note.— With  reference  to  the  statement,  in  Mr.  Justice  Wcstropp's 
judgment  in  the  above  case,  that  he  had  been  unable  to  discover  whether 
the  Judges  of  the  Supreme  Court  had  been  consulted  on  the  petition  of 
the  Parsis,  presented  in  March  1836  to  the  Bombay  Government,  praying 
for  legislative  relief  with  regard  to  the  descent  of  immoveable  projwrty, 
the  Editor  of  these  Reports  is  authorised  by  Mr.  Justice  Westropp  to  say 
that,  since  the  delivery  of  that  judgment,  he  has  received  a  communica- 
tion from  Sir  John  Awdry,  informing  him  that  the  idea  of  affording  to 
Parsis,  the  relief  which  they  sought  from  the  English  law  of  inheritance  of 
real  (freehold)  property,  by  applying  to  the  transmission  of  their  immove- 
able property,  in  cases  of  death  and  intestacy,  the  English  law  of  succes- 
son  to  chattels  real,  originated  with  Sir  John  Awdry,  and  the  draft  of  Act 
IX.  of  1837  (subsequently  laid  before  the  Indian  Law  Commissioners  and 
the  Indian  Legislature)  was  prepared  by  him  for  that  purpose.  After 
stating  that  the  question  of  inheritance  according  to  the  English  law  of 
freehold  property  did  arise  amongst  the  Parsis,  and,  after  referring  to  Act 
IX.  of  1837,  he  writes :  "  No  doubt  Mr.  Roper,  as  Acting  Advocate  Gen- 
eral, would  be  consulted  upon  it.  But  the  idea  of  thus  cutting  the  knot 
was  mine,  and  the  draft,  which  was  passed  with  only  trilling  alterations, 
was  by  me.  I  had  been  in  communication  with  some  of  the  leading  Par- 
sis in  order  to  get  a  scheme  of  inheritance  in  accordance  with  their  usages. 
But  none  was  proposed  which  would  be  either  certain  or  reasonable  in  the 
apprehension  of  an  English  lawyer.  I  felt  that,  if  the  property  were  divi- 
sible, it  would  be  substantially  what  they  required,  and  that  it  was  better 
to  adopt  wholesale  a  well  matured  system  than  to  legislate  de  novo.  All 
this  fixes  indelibly  on  my  memory  that  I  held  that  Parsi  inheritance  was 
governed  by  English  law."  In  a  previous  part  of  the  same  letter  Sir  John 
Awdry  wrote  :  "  I  do  not  believe  I  ever  heard  of  Sir  A.  Anstruther's  doc- 
trine in  Doe  d.  De  Silveira  v.  Texeira ;  if  I  ever  did,  it  was  so  clearly  not 
the  doctrine  held  in  my  time  that  it  made  no  impression."  Sir  John 
Awdry  sat  as  a  Puisne  Justice  of  the  Supreme  Court  from  the  31st  of  De- 
cember 1830  until  the  29th  of  January  1839,  when  he  became  Chief  Justice. 
The  latter  office  he  held  until  the  2nd  of  March  1841. 

Although  Doe  d.  De  Silveira  v.  Texeira  was  decided  in  1817,  it  was  not 
published  until  1819,  and  then  by  Mr.  Morley  in  the  2nd  volume  of  his 
Digest.— Ed. 
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Referred  Case. 

Nenbai,  widow  and  administratrix  &c... Plaintiff.  1867. 
Haim  Musa  n  and  liis  wife,  Da'di   Defendants,   — 

Small  Cause  Courts'  Act,  No.  IX.  o/1850,  Sees.  42  and  46— Personal 
attendance  of  Parties— Women  of  Rank— Practice— Construction. 

Held  that  Sec.  42  of  Act  IX.  of  1850  does  not  necessitate  the  personal 
attendance  of  the  plaintiff  in  court  in  the  first  instance ;  but  that  the  plain- 
tiff may  appear  by  such  other  person  as  may,  by  the  Rules  of  the  Court, 
appear  for  a  party  in  a  cause. 

When,  however,  the  personal  attendance  of  the  plaintiff  appears  to  the 
Judge  to  be  necessary  for  the  proper  investigation  of  the  cause,  he  may 
require  it;  unless  the  case  comes  within  the  privilege  given  by  Sec.  46  of 
the  Act. 

/"1ASE  stated  for  tho  opinion  of  the  High  Court  of  Judica- 
ture, pursuant  to  the  provisions  of  Sec.  55  of  Act  IX.  of 
1850  and  Sec.  7  of  Act  XXVI.  of  1864,  by  John  O'Leary, 
Acting  First  Judge  of  the  Bombay  Court  of  Small  Causes : — 

"  This  was  a  summons  to  recover  Es.  963,  amount  of  dc- 
fendants'  joint  and  several  promissory  notes,  with  interest ; 
and  was  called  on  before  me  on  the  10th  of  April  1867. 

€t  Mr.  Macfarlane,  Solicitor,  appeared  for  the  plaintiff. 
Mr.  Hormasji,  Pleader,  appeared  for  the  defendants.  Haim 
Musaji  was  personally  present  in  court ;  the  other  party  was 
not  present. 

"  When  Mr.  Macfarlane  was  about  to  state  the  plaintiffs 
case,  Mr.  Hormasji  objected  to  my  proceeding  with  the  case, 
and  required  mo  to  strike  the  case  out  of  the  list,  under  Sec. 
42  of  Act  IX.  of  1850.  In  answer  to  mo,  Mr.  Hormasji 
stated  that  ho  was  not  instructed  that  the  evidence  of  tho 
plaintiff  was  matorial  in  the  case. 

"  Mr.  Macfarlane  objected  to  produce  his  client  on  two 
grounds : — (1)  That  she  was  a  Khoja  lady  of  a  rank  in  life 
which  rendered  her  appearance  in  a  Court  of  Justice  contrary 
to  the  customs  of  her  religion  and  community ;  (2)  that  she 
could  give  no  evidence  in  the  case,  the  transaction  in  ques- 
tion having  been  carried  on  through  her  agent  and  son-in- 
law,  Mir  All  Dharamsi. 
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"  Mfr  All  Dharamsi,  being  affirmed,  stated  that  the  plaintiff 
was  his  mother-in-law ;  that  he  managed  her  business,  and 
held  a  general  power  of  attorney  from  her  ;  and  that  she  was 
not  present  when  the  money  was  advanced  to  the  defendants. 
Ho  further  stated  that  he  had  known  the  plaintiff  for  about 
twelve  years  :  that  she  was  a  lady  of  rank  in  the  Khoja  com- 
munity ;  that  hor  husband  had  been  a  merchant  and  a  setia 
amongst  tho  Khojas  :  that  during  tho  time  he  had  known  her 
sho  had  had  sovcral  suits  in  the  High  Court,  and  in  the 
Court  of  Small  Causes,  and  that  she  had  never  attended  per- 
sonally in  court :  that  he  had  managed  those  cases  for  her ; 
and  that  it  was  contrary  to  the  custom  of  the  Khojas  for  a 
lady  of  tho  plaintiff's  position  to  appear  in  court ;  that  sho 
went  out  in  a  carriage,  and  did  not  put  on  a  padadd  :  that  sho 
went  to  dinners  of  her  own  community,  but  not  to  those  of 
others ;  and  that  it  was  forbidden  by  the  rules  of  the  com- 
munity that  she  should  come  to  court. 

"  Haim  Musaji  (the  defendant),  being  sworn,  stated  that 
thcro  are  no  padada  ladies  among  the  Khojas,  and  that  he 
first  knew  tho  plaintiff  about  eighteen  months  ago ;  that  he 
knew  of  the  plaintiff  going  to  the  bazar  to  purchase  articles 
for  the  household.  He  further  stated  that  it  was  the  plain- 
tiff herself  who  gave  him  the  money  ;  that  she  was  a  wealthy 
woman,  but  ho  did  not  know  that  sho  was  of  high  rank  in 
the  casto.  He  stated  that  his  wife,  tho  second  defendant, 
could  not  come  to  court  as  long  as  he,  her  husband,  was 
alive.    This  witness  is  a  Jew. 


"  I  find  that  the  plaintiff  in  this  case  is  a  lady  of  rank  in 
the  Khoja  community ;  that  it  is  not  her  custom  to  appear 
personally  in  court ;  and  that  her  evidence  is  not  material 
in  the  present  case. 

"  The  practice  of  the  court  I  find  to  bo,  to  require  tho  per- 
sonal attendance  of  the  plaintiff  whenever  it  is  required  by 
the  defendant ;  except  in  the  case  of  native  tradors  not  resi- 
dent in  Bombay,  who  trade  here  by  means  of  their  Munims, 
in  which  cases  the  Munim  is  allowed  to  appear  for  the  plain- 
tiff on  the  record.    And,  subject  to  the  opinion  of  the  High 
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Court  on  the  question  whether,  under  these  circumstances,  

I  should  have  required  the  attendance  of  the  plaintiff,  I  give  w< 
the  following  judgment : —  Mu«I*i 

"  Case  struck  out,  for  non-attendance  of  the  plaintiff under 
Sec  42  of  Act  IX.  of  1850.    No  costs  to  either  party* 

"  And  I  request  the  opinion  of  the  High  Court  as  to 
whether  I  was  right  in  so  doing." 

The  case  came  on  for  hearing  this  day  before  Couch,  C.J., 
and  Westropp,  J. 

Howard,  for  the  plaintiff : — Sec.  42  of  the  Small  Cause 
Court  Act  (No.  IX.  of  1850)  was  relied  upon  as  requiring 
the  personal  attendance  of  the  plaintiff;  but  that  section  (a) 
was  taken  almost  verbatim  from  Sec.  79  of  9  &  10  Vic,  c.  95, 
tho  English  County  Courts'  Act.  The  Rules  of  the  Small 
Cause  Court  in  Bombay  regulate  the  fees  to  be  allowed  to 
Barristers  and  Attorneys  and  to  Pleaders,  who  appear  for 
parties ;  and  there  is  no  reason  for  requiring  the  plaintiff's 
personal  attendance ;  unless  the  evidence  of  the  plaintiff 
should,  in  the  opinion  of  the  J udge,  be  necessary ;  and 
even  then  a  lady  of  rank  is  exempt  from  attendance,  under 
Sec.  46  of  the  Act.  (b) 

The  Advocate  General  (ITon'ble  L.  H.  Bayleij),  for  the  de- 
fendant : — The  question  here  is  what  is  tho  law  laid  down 

(a)  "If,  upon  tho  day  of  tho  return  |   not  appear  when  called  upon,  and  the 

<»f  any  summons,  or  at  any  con  tin  ua-  I   defendant,  or  someone  duly  auth  >r- 

tiou  or  adjournment  of  the  said  Court,  ised  on  his  behalf,  shall  appear,  and 

or  of  tho  cause  for   which  the  said  ;   admit  the  cause  of  action  to  the  full 

summons  shall  have  been  issued,  the  amount  claimed,   ami  pay  the  fees 

plaintiff  shall  not  appear,  the  cause  i   payahle  in  the   first  iustance  hy  the 

shall  bo  struck  out;  and  if  he  shall  plaintiff,  the  Court,  if  it  shall  think 

•ppear,  but  shall  not  make  proof  of  fit,  may  proceed  to  give  judgment, 

his  demand  to  tho  satisfaction  of  the  |   if  the  plaintiff  had  appeared." 
Court,  the  Judges  may  nonsuit  tho 
plaintiff  or  give  judgment  for  the  de- 
fendant; and,  in  either  case,  where  the 


(b)  "  On  the  hearing  or  trial  of  any 
action,  or  any  other  proceeding,  under 


defendant  shall  appear  and  shall  not  ,  this  Act,  the  parties  thereto,  their 
admit  the  demand,  may  award  to  the  wives,  and  all  other  persons,  may  be 
defendant,  by  way  of  costs  and  satis-   I    examined,   on   behalf  of  either  the 


faction  for  his  trouble  and  attendance, 
such  sum  as  they,  in  their  discretion, 
shall  think  fit :  and  such  sum  shall  be 


plaintiff  or  defendant,  subject  never- 
theless to  the  Acts  and  Regulations  in 
force,  with  respect  to  the  examination 


recoverable  from  the  plaintiffby  such      of  women  of  a  rank  and  situation  in 


ways  and  means  as  any  debt  or 
damage  ordered  to  be  paid  by  tho 
-ame  Court  can  be  recovered  :  pro- 
vided always,  that  if  the  plaintiff  hall  1  a  Court  of  J  ustice.  " 

IV.— 0  C  If) 


life  which,  according  to  the  customs 
of  the  country,  would  render  it  im- 
proper to  compel  them  to  appear  in 
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_!??Zl__  iu  Sec.  42  of  the  Act.  Some  effect  must  be  given  to  the 
e.         words  "  the  defendant,  or  some  one  duly  authorised  on  his 

Mi*«a*i.  behalf."  Sec.  91  of  the  County  Courts'  Act  provides  as  to 
who  may  appear  for  a  party  to  the  suit.  There  is  no  such 
provision  in  the  Small  Cause  Court  Act,  except  as  to  the 
defendant,  in  Sec.  42. 

Couch,  C.J.  : —  I  am  of  opinion  that  the  plaintiff  is  not 
bound  by  the  Act  to  appear  in  person.  If  the  words  of  the 
Act  were,  "  If  the  plaintiff  shall  not  appear  in  person,  the 
cause  shall  be  struck  out,"  we  should,  notwithstanding  the 
inconvenience,  be  bound  to  give  effect  to  the  language  of 
the  Legislature  ;  but  as  the  words  used  are  consistent 
with  a  more  reasonable  construction  of  the  Act,  and  as  that 
construction  is  also  more  convenient,  I  have  no  hesitation 
in  adopting  it.  I  think,  then,  that  the  words  of  Sec.  42 
mean  that  tho  plaintiff  may  appear  in  person,  or  by  such 
other  person  as  may,  by  the  Rules  of  the  Court,  appear  for 
a  party  in  a  cause. 

With  reference  to  the  alternative  words  used  in  the  latter 
part  of  the  section  :  "  Provided  always,  that  if  tho  plaintiff 
shall  not  appear  when*  called  upon,  and  the  defendant,  or 
some  one  duly  authorised  on  his  behalf,  shall  appear,  and 
admit  the  cause  of  action  to  the  full  amount  claimed,  &c," 
I  think  sufficient  effect  is  given  to  them,  if  it  is  considered 
that  this  is  a  special  provision,  by  which  the  defendant, 
though  not  appearing  in  person,  is  to  be  bound  by  an  ad- 
mission of  the  cause  of  action  to  the  full  amount  claimed, 
when  made  by  some  other  person  on  his  behalf.  The  "  some 
one  duly  authorised"  in  such  a  case  need  not,  and  in  very 
many  cases,  probably,  would  not,  be  a  professional  repre- 
sentative of  the  defendant ;  and  therefore  the  Legislature  re- 
quires due  proof  of  the  authority  to  admit  the  claim. 

Where  the  personal  attendance  of  the  plaintiff  in  court 
appears  to  the  Judge  to  be  necessary  for  the  proper  investi- 
gation of  the  case,  he  may  require  the  plaintiff's  attendance  ; 
unless  the  case  is  within  the  privilege  given  by  Sec.  46  of 
the  Act. 
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Westropp,  J.  : — I  quite  concur.  The  learued  First  Judge 
of  the  Court  of  Small  Causes  acted  under  the  feeling  which 
every  judicial  officer  ought-  to  act — namely,  that  where  he 
found  a  long  established  court  practice,  he  must  take  it  to  be 
the  law  of  the  court  until  it  was  overruled  by  a  higher  tribu- 
nal, or  by  the  Legislature.  In  conformity  with  that  principle, 
he  decided  that  this  case  ought  to  be  struck  out  of  the 
list ;  but,  with  tho  view  of  having  such  an  inconvenient 
practice  canvassed,  he  sent  the  case  up  to  this  court,  in  order 
that  if  tho  practice  be  wrong  it  should  be  set  right.  And 
that  it  was  wrong  there  could  be  no  doubt.  Unless  the  lan- 
guage of  the  Act  wore  imperative,  it  could  not  be  a  proper 
course  to  insist  upon  the  presence  of  a  plaintiff  who  knew 
nothing  about  tho  case.  And  this  appeared  to  be  the  posi- 
tion of  the  plaintiff  in  this  case.  It  might  be  a  question, 
too,  whether  she  would  not  have  been  entitled  to  the  privi- 
lege given  by  tho  46th  soction  of  the  Act ;  but  the  Judge 
did  not  raise  that  question  ;  possibly  he  refrained  from  doing 
HOj  in  order  to  raise  the  general  question. 

If  the  evidence  of  a  plaintiff  appeared  to  be  necessary,  it 
was  in  the  power  of  the  Judge  to  require  his  attendance,  and 
adjourn  the  case  until  the  appearance  of  the  party,  or  until 
his  appearance  was  rendered  unnecessary, — for  instance,  by 
his  admitting  the  fact  which  tho  defendant  desired  to  elicit 
from  him  on  examination.  If  the  plaintiff's  appearance  be  or 
become  unnecessary,  it  would  be  a  vexatious  thing  to  com- 
pel him  to  attend.  The  Judge  was  not  bound  to  depend  on 
the  ipse  dixit  of  the  defendant  as  to  the  necessity  for  the 
plaintiff's  presence.  He  ought  to  satisfy  himself,  by  rea- 
sonable inquiry,  that  it  was  necessary  that  the  plaintiff  should 
attend,  before  insisting  upon  such  attendance.  Of  course,  if 
he  arrived  at  the  conclusion  that  the  plaintiff  was  absenting 
himself  improperly  from  the  trial,  and  evading  a  necessary 
examination,  the  Judge  might  adjourn  the  hearing,  and 
eventually,  if  necessary,  and  after  reasonable  notice  to  attend 
had  been  given,  strike  out  the  case. 

It  would  bo  an  extreme  inconvenience  to  hold  that  in 
every  case  the  plaintiff  must  appear;  merchants  or  other 
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persons  in  Europe  or  elsewhere  had  many  dealings,  throngh 
their  Bombay  agents,  with  residents  of  Bombay,  of  which 
transactions  the  agents  and  their  servants  alone  were  cogni- 
sant, and  the  absent  parties,  in  Europe  or  elsewhere,  knew 
nothing  whatever,  and  could  not  shed  a  single  ray  of  light 
upon  the  case.  It  would  under  such  circumstances  be  an 
idle  and  vexatious  denial  of  justice  to  prevent  them  from 
suing  unless  they  appeared  in  person  in  the  Court  of  Small 
Causes,  for  no  other  purpose  than  to  lend  the  grace  of  their 
presence  to  the  scene. 

Neither  in  the  38th  or  42nd  sections  of  Act  IX.  of  1850, 
nor  in  any  other  part  of  that  Act,  was  there  any  language 
so  peremptory  as  to  necessitate  the  adoption  of  a  construc- 
tion which  would  entail  so  much  injustice.  To  the  phrase 
"appear"  applied  to  a  party  in  a  suit,  the  ordinary  legal 
meaning  given,  unless  the  context  forbade  it,  was  that  he 
shall  appear  either  in  person  or  by  attorney  or  counsel. 

The  answer  which  this  Court  should  give  to  the  learned 
First  Judge  was  that  which  he  was  anxious  to  receive, 
namely,  that  the  case  ought  not  to  have  been  struck  out 
under  the  circumstances  mentioned  by  him,  and  ought  to  be 
restored  to  his  list.  It  would  be  the  reverse  of  a  kindness 
to  defendants  owing  small  sums  of  money,  to  hold  that  they 
must  be  put  to  the  greater  expense  of  a  suit  in  the  High 
Court,  if  the  plaintiffs  were  unable  personally  to  appear  in 
the  Court  of  Small  Causes. 

Note. — The  practice  of  requiring  the  attendance  of  th^plaintiff  in  the 
Small  Cause  Court  was  .not  a  uniform  practice  prevailing  since  the  estab- 
lishment of  the  Court ;  hut  it  was  sanctioned  for  some  years  by  the  late 
First  Judge,  Mr.  Ilore,  whose  opinion  in  the  matter  the  majority  of  the 
other  Judges  followed.— Eu. 
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Referred  Cane. 
ESSA'JI  A'DAMJI  V.  BlIIMJI  PURSHOTAM. 


Immoveable  Property— Sale  by  Auction— Conveyance— Deposit—Stake-  Al^Jti) 

In  a  suit  by  a  purchaser  of  immoveable  property  to  recover  a  deposit, 
paid  by  him  on  account  of  the  purchase-money  to  the  auctioneer  ;  the 
vendor  having  refused  to  convey  to  the  purchaser,  save  by  a  deed,  which 
should  describe  the  premises  by  reference  to  another  deed,  not  shown  to 
the  purchaser  at  the  auction,  aud  of  the  contents  of  which  he  had  not  then 
any  uotice  : — 

Held  (1)  that  the  purchaser  was  not  bound  to  have  tendered  a  convey- 
ance engrossed  to  the  vendor  for  execution,  together  with  the  residue  of 
the  purchase-money,  before  suing  to  recover  the  deposit  ;  and  (2)  that 
the  money,  having  been  deposited  with  the  auctioneer  as  a  stakeholder, 
and  being  in  his  hands,  the  action  to  recover  it  lay  against  the  auctioneer, 
and  not  against  the  vendor. 

p ASE  stated  for  the  opinion  of  the  High  Court  of  Judica- 
ture,  pursuant  to  the  provisions  of  Sec.  55  of  Act  IX.  of 
1850  and  Sec.  7  of  Act  XXVI.  of  1864,  by  John  O'Leary, 
Acting  First  Judge  of  the  Bombay  Court  of  Small  Causes : — 

"  This  was  a  suit  to  recover  the  sum  of  Rs.  775,  with  in- 
terest, paid  by  the  plaintiff  to  Messrs.  Crawford  and  Co., 
auctioneers,  at  the  request  of  the  defendant,  as  a  deposit  on 
account  of  the  purchase-money  of  certain  premises  sold  by 
the  defendant  to  the  plaintiff,  but  which  the  defendant  re- 
fused to  convey  to  the  plaintiff. 

"The  case  was  tried  by  me  on  the  9th  of  January  1867. 
Mr.  Marriott  was  counsel  for  the  plaintiff.  Mr.  Carter  was 
attorney  for  the  defendant. 

"It  appeared  that  on  the  1 7th  of  January  1866,  certain 
promises  were,  by  the  order  of  the  defendant,  put  up  to 
auction  by  Messrs.  Crawford  and  Co.  At  this  sale  the  plain- 
tiff was  declared  the  purchaser  of  a  portion  of  those  premises, 
at  the  price  of  Rs.  8,100. 

"The  conditions  of  sale  (with  translation  of  Gujaniti  por- 
tion annexed)  arc  herewith  sent  up  marked  L.  The  pro- 
perty purchased  by  the  plaintiff  was  that  described  in  this 
document  as  '  Lot  Number  2.' 
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186?-  .     "  The  plaintiff  having  been  declared  purchaser,  as  afore- 

a'damji     said,  paid  to  the  auctioneer  Rs.  775  as  a  deposit,  in  com- 
BiiiMJt     plia^ce  with  the  second  condition  of  sale  (L) ;  and  that  sum 
Puhshot^m.  waS)  on  the  day  of  the  hearing,  still  held  by  the  auctioneer. 

u  After  the  sale,  the  correspondence  contained  in  the  let- 
ters hereunto  annexed,  marked  A  to  K  inclusive,  took  place. 

"  On  December  the  Gth,  180(3,  the  defendant  caused  the 
property  to  be  sold  to  a  third  person. 

"The  defendant  pleaded : — 1st,  That  the  money  having 
been  paid  to  the  auctioneer  as  a  stake-holder,  the  plaintiff, 
even  if  entitled  to  recover  the  sum  claimed,  should  have  pro- 
ceeded against  the  auctioneer,  and  not  against  the  present 
defendant.  2nd,  That  he  did  not  refuse  to  execute  a  con- 
veyance in  the  form  required  by  the  plaintiff.  3rd,  That  the 
plaintiff  never  called  on  the  defendant  to  execute  a  convey- 
ance of  the  property.  4th,  That,  at  the  sale  on  17th  January 
1866,  a  certain  deed  dated  22nd  July  1864,  and  referred  to 
in  letter  marked  H  and  in  the  draft  conveyance  D,  was 
produced  j  and  that  the  plaintiff  then  had  notice  that  the 
property  would  be  described  in  the  conveyance  in  the  words 
in  which  it  was  described  in  the  said  deed  of  22nd  July 
1864.  • 

"  In  addition  to  the  documentary  evidence  the  following 
facts  were  proved  : — 

1st. — The  auction  was  held  on  or  near  the  premises,  and 
at  the  sale  the  premises  were  actually  pointed  out  to  plain- 
tiff by  metes  and  bounds,  but  no  one  on  the  part  of  the 
defendant  ever  afterwards  pointed  them  out  to  the  plaintiff. 

2nd. — At  the  auction  the  auctioneer,  after  a  communica- 
tion with  the  defendant,  erased  the  figures  <  198'  from  the 
Gujarati  handbill  describing  the  property,  and  wrote  in  the 
margin  '  ground  as  per  boundary*  (see  L),  and  read  it  out 
in  that  way,  and  not  as  printed,  and  did  not  state  that  any 
particular  number  of  yards  were  contained  in  Lot  2. 

3rd.— The  deed  of  22nd  July  1864,  recited  in  draft 
conveyance  D,  was  not  shown  to  plaintiff  at  the  auction, 
nor  was  any  notice  of  its  contents  then  given  to  him,  nor 
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was  he  then  informed  that  the  property  would  be  conveyed 
to  him  only  as  described  in  the  said,  or  any  other,  deed. 

4th. — No  engrossment  of  the  conveyance  was  ever  ten- 
dered by  the  plaintiff  to  the  defendant  for  execution,  nor  was 
the  residue  of  the  purchase- money  tendered  to  him. 

5th. — It  was  not  proved  that  the  boundaries  in  draft 
conveyance  D  were  identical  with  those  given  by  the  auc- 
tioneer at  the  sale. 

"  On  the  correspondence  taken  in  connection  with  the 
above  facts,  I  was  of  opinion — 

1st — That  the  vendor  had  refused  to  convey  the  premises 
to  the  plaintiff,  save  by  a  deed  which  should  describe  them 
as  described  in  the  deed  of  July  22nd,  1864,  and  should  refer 
to  that  deed ; 

2nd — That  the  vendor  was  not  entitled  to  import  the 
deed  of  22nd  July  1864  into  his  conveyance  to  the  plaintiff, 
so  as  to  restrict  the  operation  of  his  conveyance  to  such  pre- 
mises as  might  be  comprised  in  the  said  deed  of  July  1864 ; 

3rd — That  by  refusing  to  execute  any  other  conveyance 
than  that  described,  the  defendant  had  released  the  plaintiff 
from  the  obligation  (if  any)  of  tendering  the  engrossment 
of  the  conveyance  and  the  residue  of  the  purchase-money  j  and 

4th — That  the  plaintiff  might  recover  in  this  action  from 
the  defendant,  although  the  money  had  been  deposited,  and 
remained,  with  the  auctioneer. 

"  At  the  request  of  Mr.  Carter,  for  the  defendant,  I  re- 
served the  following  questions  for  the  opinion  of  the  High 
Court : — 

I.  Whether  the  plaintiff  was  bound  to  have  tendered  a 
conveyance  engrossed  to  the  defendant,  for  execution,  to- 
gether with  the  residue  of  the  purchase-money,  before  bring- 
ing this  action. 

II.  Whether,  the  money  having  been  deposited  with 
the  auctioneer  as  a  stake-holder,  and  now  being  in  his  hands, 
the  plaintiff  can  recover  against  the  defendant. 

"  Subject  to  the  opinion  of  the  High  Court  on  the  above 
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1^G7._  questions,  I  gave  a  verdict  for  the  plaintiff  for  lis.  775,  with 

A'damji 
v. 

Bhimji 


Rs.  121-8-G  interest  thereon,  and  costs  ;  and  I  certified  Costs 
of  Counsel  Rs.  85." 


PUR8HOTAM. 


The  case  was  heard  before  Couch,  C.J.,  and  Westropp,  J. 

Marriott  (with  him  Green),  for  the  plaintiff: — The  Judge 
found  that  the  defendant  had  refused  to  convey  by  a  deed 
containing  tho  description  of  the  premises,  which  the  plain- 
tiff was  entitled  to  have  :  Sugd.  Vend.,  13th  ed.,  22,  Chap.  5. 
Sec.  iv.,  plac.  25.  He  also  found  that,  on  the  6th  of  Decem- 
ber 1860,  the  defendant  caused  the  property  to  bo  sold  to 
another  person.  This  was  before  the  suit  was  brought.  Dart, 
Vend.,  3rd  ed.,  617;  Frankly  a  v.  Lamond  (a)  ;  Lovelock  v. 
Franklyn.  (b)  As  to  the  second  point,  an  auctioneer  is  not 
a  mere  stakeholder ;  Ballard  v.  Way.  (c) 

May  hew,  for  the  defendant,  cited  Johnson  v.  Roberts  (d) ; 
Fentcm  v.  Browne  (e)  ;  Simmons  v.  Hcseltim  (J)  ;  Boyman  v. 
Gutch(g);  Duncan  v.  Cafe  (h);  Gray  v.  Gutter idge  (i) ; 
Sugd.  Vend.,  13th  ed.,  40.  No  point  was  made  in  Ballard 
v.  Way  that  the  auctioneer  ought  to  be  sued. 

Dunbar,  on  the  same  side,  cited  Barnford  v.  Shuttleworth 
(j);  and  referred  to  Sugd.  Vend.,  Ch.  17,  Sec.  i.,  38,  where 
it  is  said  that  the  purchaser  cannot  recover  interest  from 
the  auctioneer. 

Marriott  was  heard  in  reply. 

Cur.  adv.  wit. 

Couch,  C.J.  : — As  to  the  1st  question,  lam  of  opinion  that 
there  was  such  a  refusal  by  the  defendant,  that  the  plaintiff 
was  not  bound  to  go  through  the  useless  form  of  tendering 
an  engrossment  of  conveyance  to  the  defendant  for  execut  ion, 
k>  gether  with  the  residue  of  the  purchase-money,  before 
bringing  his  action. 

(«)  4  C.  B.  637 ;  16  Law  JM  C.  P.  221.  if)  28  Law  J.,  C.  P.  129. 

(b)  8  Q.  B.  358 ;  15  Law  J.,  Q.  B.  145.  (g)  7  Bing.  3J9. 

(c)  1  M.  &  W.  520.  (h)  2  M.&  W.  244. 

(d)  24  Law  Times  234.  (i)  1  M.  &  R.  614. 
(*)  MVes.  1  1  1.  (flllA.  &E.  926. 
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A3  to  the  2nd  point,  the  auctioneer,  although  for  many  _    18ft7»  _ 
purposes  an  agent,  is  for  this  purposo  a  stakeholder:  iJwr-  a'damji 
rough  v.  SUnner  (k).    And  the  money  having  been  depo-  Bsihu 
sited  with  him  as  a  stakeholder,  and  being  in  his  hands,  the  Porshoiam. 
plaintiff  could  not  recover  against  the  defendant,  but  should 
have  sued  the  auctioneer. 

I  am,  therefore,  of  opinion  that  judgment  should  be  en- 
tered for  the  plaintiff  in  the  Court  of  Small  Causes ;  but  that* 
as  the  decision  is  not  oa  the  merits,  each  party  should  bear 
his  own  costs. 

Westropp,  J.,  concurred. 

Referred  Case. 

Lakhmida's  Hira'chand  v.  The  Great  Indian        Aug.  17. 
Peninsula  Railway  Company. 

Silk — Dhotra — Value  of  Silk — Evidence,  question  of— Act  XVIII.  of 
1854,  Sec.  10— Act  IX.  of  1850,  Sec.  55— Act  XXVI.  of  1864,  Sec.  7. 

Whether  or  not  cotton  fabrics  bordered  with  silk,  or  having  a  portion  of 
silk  otherwise  used  in  their  manufacture,  are  "  silks  in  a  manufactured  or 
unmanufactured  state,  wrought  up  or  not  wrought  up  with  other  mate- 
rials," within  the  meaning  of  Act  XVIII.  of  1854,  Sec.  10,  is  a  question 
of  fact,  to  be  decided  on  the  evidence,  not  a  question  of  law,  to  be  reserved 
for  the  opinion  of  the  High  Court,  under  Act  IX.  of  1850,  Sec.  55,  and 
Act  XXVI.  of  1864,  Sec.  7. 
Brunt  v.  The  Midland  Railway  Company  (33  L.  J.,  Ex.  137)  followed. 
Semble :  The  proper  test  for  a  Judge  to  apply  in  such  cases,  is  to 
determine  whether  or  not  the  value  of  the  silk  wrought  up  with  other 
materials  is  more  than  half  the  value  of  the  fabric.  If  it  be  not,  the  fabric 
be  considered  to  be  silk,  within  the  meaning  of  the  Act. 


p  ASE  stated  for  the  opinion  of  the  High  Court  of  Judica- 
ture,  pursuant  to  the  provisions  of  Sec.  55  of  Act  IX. 
of  1850,  and  Sec.  7  of  Act  XXVI.  of  1864,  by  John  CLeary, 
Acting  First  Judge  of  the  Bombay  Court  of  Small  Causes : — 

"  This  suit  was  instituted  to  recover  from  the  defendants 
the  sum  of  Ks.  794-14-3 ;  being  damages  for  non-delivery 
of  a  bale  of  piece  goods,  intrusted  to  the  defendants,  to  be 
carried  on  the  defendants'  railway  for  hire. 

"  At  the  trial,  Mr.  Hurrell,  for  the  defendants,  admitted 
that  the  Company  had  received  the  bale ;  that  they  had 

(*)  5  Burr.  2639. 
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M87-     not  delivered  it ;  and  that  the  value  of  it,  at  the  place  whero 
Bi^Hnll'.  it  should  have  been  delivered,  was  Rs.  775,  which  was  the 
cmakd     vaiue  0f      g00da  according  to  the  evidence  for  the  plain- 
G.I.P.R.C0.  tiffs.    The  defence  was  that  the  goods  were  silk,  or  at  least 
were  goods  which  came  within  the  operation  of  Sec.  10  of 
Act  XVIII.  of  1854. 

"  On  the  evidence  for  the  plaintiffs,  it  appeared  that  the 
bale  in  question  consisted  entirely  of  dhotre,  that  is,  cotton 
cloths  about  six  yards  long  by  three-quarters  of  a  yard  wide, 
with  a  border  of  silk  at  the  ends,  varying  from  one  in  some 
dhotre  to  three  inches  in  others.  The  plaintiff  did  not  pro- 
duce the  invoice,  but  stated  that  tho  dhotre  varied  in  value 
from  Rs.  10  to  Rs.  4  ;  that  they  were  all  silk-bordered ;  and 
that  the  value  of  these  dlwtre  without  the  silk  border  would 
vary  from  Rs.  7  to  Rs.  2  or  Rs.  2\.  Plaintiff  himself  stated 
that  the  silk  border  of  a  dhotra  made  a  difference  of  about 
Rs.  2  in  the  value  of  the  article. 

"  Under  these  circumstances,  I  was  of  opinion  that  the 
Company  were,  by  Sec.  10  of  Act  XVIII.  of  1854,  exempted 
from  liability  for  the  loss. 

"  The  plaintiff  thereupon  required  mo  to  give  judgment, 
contingent  upon  the  opinion  of  the  High  Court,  upon  the 
following  question  : — Did  the  fact  that  tho  dhotre  were,  to 
the  extent  set  forth  in  the  evidence  for  the  plaintiff,  com- 
posed of  silk,  exempt  the  Company  from  liability  for  their 
loss.  Subject  to  the  opinion  of  the  High  Court  on  tho 
above  question,  I  give  a  verdict  for  the  defendants." 

9  Aug.  The  case  camo  on  for  hearing  this  day,  before 
Couch,  C.J.,  and  Westropp,  J. 

Dunbar  (White  with  him),  for  the  plaintiffs,  cited  Brunt 
v.  The  Midland  Railway  Company  (a),  Bernstein  v.  Boxen* 
dale,  (b) 

Green  (Howard  with  him),  for  the  defendants,  commentated 
on  the  cases  cited  (supra). 
Dunbar  in  reply. 

Cur.  adv.  vult. 

(a)  33  Law  J.,  Ex.  18/  ;  B.  C.  10  Jur.,  N.  S.  181. 

(b)  28  Law  J.,  C.  P.  265 ;  S.  C.  5  Jur.,  N.  S.  1056. 
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Couch,  C.J. : — The  articles  in  question  are  stated  by  the  1867- 
First  Judge  of  the  Small  Cause  Court  to  have  been  sent  DA'8  hika"'- 
by  the  plaintiff  to  be  carried  on  the  defendants'  railway.  CH*ND 
No  other  evidence  except  that  of  the  plaintiff  was  given  as  G.  I.  R.  P.  Co. 
to  the  value  and  composition  of  the  goods.    The  border 
made  a  difference,  taking  an  average,  of  about  Us.  2  in  the 
value  of  each  article.    In  some  of  them  the  value  of  the  silk 
amounted  to  2  in  7  or  2 £  in  7.    In  no  case  was  the  value  of 
the  silk  more  than  one-half  of  the  entire  value.    There  is  no 
evidence  before  us  as  to  what  quantity  were  of  so  small  a 
value  as  Rs.  4  or  4$. 

The  Judge  has  referred  to  us  the  question,  whether  these 
articles  are,  or  are  not,  silks  wrought  up  with  other  materials. 
This  is  not  a  question  of  law,  which,  by  Act  XXVI.  of  1864, 
the  Judge  had  power  to  reserve  for  the  opinion  of  this  court. 
In  Brunt  v.  The  Midland  Railway  Company  three  of  the 
Judges  treated  it  as  a  question  of  fact,  to  be  dealt  with  by 
the  Court  sitting  as  a  jury.  So  that  the  Judge  is  not  pro- 
ceeding under  the  Act  in  submitting  this  question  for  our 
opinion  ;  but  as  it  has  come  before  us,  I  think  it  right  to 

* 

express  our  opinion  upon  it  as  a  question  of  fact  :  and  as  a 
question  of  fact  I  consider  that  these  articles  are  not  silks 
wrought  up  with  other  materials  within  the  meaning  of  the 
Act. 

I  should  take  as  a  general  test  in  these  cases,  whether  the 
value  of  the  silk  is  more  than  half  of  that  of  tho  whole  artic  le. 
This  consideration  would  appear  to  have  influenced  the  judg- 
ment of  the  Court  in  Brunt  v.  The  Midland  Railway  Company. 
The  evidence  in  this  case,  as  stated  by  the  Judge,  fails  to 
show  that  the  silk  here  bore  so  large  a  proportion  to  the  other 
materials  as  to  bring  the  goods  within  the  denomination  of 
silks  wrought  up  with  other  materials  within  the  meaning  of 
the  Act. 

Westropp,  J. : — I  concur  in  holding  that  the  articles  in 
this  case  do  not  fall  within  the  meaning  of  tho  10th  section 
of  the  Act,  as  silks  wrought  up  with  other  materials. 

Not  long  ago  an  appeal  was  brought  by  Mr.  Hayes,  Traffic 
Manager  on  the  Bombay,  Baroda,  and  Central  India  Rail- 
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1867.  way,  against  Vasantram  Bhikaridas,  who  had  sued  the 
HiHAcakiu  comPanv  m  tn0  court  below  for  goods  which  had  been  lost 
,  p'R  Co  the  Railway  Company.  The  value  of  the  goods  as  a, 
whole  had  been  ascertained  by  the  Judge  of  the  court  be- 
low, but  tho  value  of  the  proportion  of  silk  and  the  other 
materials  had  not  been  ascertained ;  and  the  Appellate  Court, 
consisting  of  myself  and  Mr.  Justice  Tucker,  reversed  the 
proceedings  of  the  court  below,  and  directed  a  new  trial, 
upon  issues  framed  for  the  purpose  of  ascertaining  the  value 
of  the  silk  in  the  goods,  and  also  tho  value  of  the  gold  in  the 
goods  (c).  Some  of  tho  goods  in  that  case  were  similar  to 
those  in  this  case — dhotre,  with  silk  borders,  and  some  of 
them  with  gold  in  the  borders,  and  the  total  value  of  each 
material  was  the  chief  point  remaining  to  be  ascertained. 

In  tho  Court  of  Exchequer,  in  the  case  of  Brunt  v.  The 
Midland  Railway  Company,  the  question  was  treated  as  a 
question  of  fact,  and  in  deciding  it  the  Court  appeared  to 
be  guided  by  a  principle,  which  principle  was  to  ascertain 
whether  the  silk  was  the  major  part  of  the  value;  and 
they  came  to  the  conclusion  that  it  was,  inasmuch  as  it 
stood  in  tho  ratio  of  9  to  7  to  the  other  material ;  and,  accor- 
dingly, the  Court  found  that  the  goods  came  within  the 
section.  Hero  the  value  of  the  silk  was  far  below  the  value 
of  the  other  material  in  many  of  the  articles,  and  in  no  in- 
stance did  it  exceed  one -half.  I,  therefore,  think  that  the 
case  does  not  come  within  the  terms  of  tho  section. 


(c)   See  order  of  10th  January  1866  made  in  that  case. 
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Referred  Case. 

Ewaet,  Latham,  &  Co.  v.  Haji  Muhammad  Siddi'k. 

Small  Cause  Court— Jurisdiction— Balance  of  Account—Set-off— Part 
Payment— Counter  Claim— Credits  by  Agreement— Agency— Authority— 
Account-Sales— Commission  to  take  Evidence. 

The  plaintiffs  advanced  Rs.  15,000  against  the  defendant's  grain,  con- 
signed to  Hongkong,  to  be  there  sold  on  his  account  by  the  plaintiffs' 
agents.  The  plaintiffs  subsequently  gave  credit  to  the  defendant  for 
Rs.  14,115-3-3,  alleged  to  have  been  received  by  them  as  the  proceeds  of 
the  sale,  and  sued  him  for  the  balance  in  the  Bombay  Small  Cause  Court, 
abandoning  the  excess  so  as  to  bring  the  claim  within  the  court's  extended 
jurisdiction  of  Rs.  1,000.  The  defendant  disputed  the  correctness  of  the 
account-sales  forwarded  by  the  agents  at  Hongkong,  and  contended  that 
the  court  had  no  jurisdiction  to  try  the  case ;  and  the  Judge,  subject  to 
the  opinion  of  the  High  Court  upon  the  facts  as  stated,  struck  the  case 
out  of  the  list  for  want  of  jurisdiction : — 

Held,  that  as  both  the  plaintiffs  and  the  defendant  were  bound,  by  the 
nature  of  the  transaction,  to  have  the  proceeds  of  the  sale  applied  to 
satisfy  the  advance  made  by  the  plaintiffs  to  the  defendant,  the  receipt  by 
the  plaintiffs  of  the  amount,  for  which  they  gave  credit  in  their  particulars 
of  demand,  was  in  the  nature  of  a  part  payment ;  and  that  the  suit  was, 
therefore,  on  a  balance  of  account,  and  within  the  jurisdiction  of  the 
Court  of  Small  Causes. 

pASE  stated  for  the  opinion  of  the  High  Court  of  Judica- 
ture,  pursuant  to  the  provisions  of  Sec.  55  of  Act  IX.  of 
1850,  and  Sec.  7  of  Act  XXIV.  of  1864,  by  John  O'Leary, 
Acting  First  Judge  of  the  Bombay  Court  of  Small  Causes ; — 

"  In  this  case  the  plaintiffs,  abandoning  a  portion  of  their 
claim  to  bring  the  case  within  the  jurisdiction  of  the  Court 
of  Small  Causes,  sought  to  recover  the  sum  of  Es.  1,000  from 
the  defendant,  being  part  of  the  sum  of  Rs.  1,355-14-5, 
balance  of  an  account,  a  copy  of  which  was  annexed  to  the 
summons. 

"In  or  about  the  month  of  May  1865,  the  defendant  con- 
signed certain  bags  of  rice  and  grain  to  Hongkong,  through 
the  plaintiffs,  to  be  there  sold  by  the  agents  of  the  plaintiffs, 
for  the  account  of  the  defendant. 

"  Against  this  consignment  the  plaintiffs,  on  the  26th  of 
May  1865,  advanced  to  the  defendant  the  sum  of  Rs.  15,000. 
The  plaintiffs  allege  that  down  to  August  1865  the  defendant 
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1867.      Was  indebted  to  them  in  this  sum  with  interest,  amounting 

THAM,  AND  CO.  to  Rs-  15,380. 

Haji  Muham-  M  On  the  7th  of  August  1865  and  the  25th  of  October  1 865, 
mad  Siddi  k  .  plaintiffs  gave  credit  to  the  defendant  for  certain  sums, 
alleged  to  have  been  received  from  the  plaintiffs'  agents  at 
Hongkong,  as  the  proceeds  of  the  sale  of  the  defendant's 
grain,  and  amounting  in  all  to  the  sum  of  Us.  14,115  3q.  3r., 
leaving  a  balance  due  to  the  plaintiffs  of  Rs  .  1 ,264  2q.  16r.  This 
balance  with  interest,  amounting  in  all  to  Rs.  1,355  3q.  61r., 
the  plaintiffs  claim  to  be  due  to  them  from  the  defendant. 

"  The  defendant  disputed  the  correctness  of  the  account- 
sales  j  and  pleaded  want  of  jurisdiction  in  this  court  to  try 
the  case. 

"  The  plaintiffs  contended  that  the  amount  of  their  claim 
was  properly  reduced,  by  payments  on  account  and  by  aban- 
donment of  the  excess,  to  a  sum  within  the  jurisdiction  of 
this  court ;  that  the  sumofRs.  14,115-3-3,  for  which  the 
plaintiffs  gave  credit  to  the  defendant  as  against  the  plain- 
tiffs' original  claim  of  Rs.  1 5,380,  was  not  in  the  nature  of  a 
set-off,  but  was  a  payment  on  account ;  and,  therefore,  whe- 
ther the  defendant  disputed  the  correctness  of  the  payment 
or  not,  this  court  had  jurisdiction  to  hear  and  determine  the 
case. 

"The  plaintiffs  further  contended  that  the  account-sales, 
having  been  received  in  the  ordinary  course  of  business  from 
the  plaintiffs'  agents  in  Hongkong,  were  ymma  facie  evidence 
of  the  correctness  of  their  own  contents,  and  that  the  burden 
of  proof  lay  on  the  defendant. 

"  In  the  first  place,  I  was  of  opinion  that  the  sum  of 
Rs.  14,115-3-3,  for  which  the  plaintiffs  give  crodit  to  the  de- 
fendant, did  not  come  within  the  description  of  cash  payments 
on  account,  by  which,  according  to  the  law  and  practice  of 
this  court,  a  plaintiff  has  always  been  permitted  to  reduce  a 
claim  of  over  Rs.  1,000,  so  as  to  bring  it  within  the  jurisdic- 
tion of  the  court. 

et  Secondly,  even  supposing  this  was  such  a  cash  payment, 
1  was  of  opinion  that  this  court  could  not  properly,  or  at  all, 
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investigate  the  facts  of  the  case.    Admitting  that  the  pro-  1867- 
duction  of  the  account  sales  threw  the  onus  of  proving  the  Thaji,  and  Co. 
incorrectness  of  their  contents  on  the  defendant ;  then,  as  Haji  m^ham_ 
this  court  could  not,  at  any  stage  of  the  proceedings,  have  mad  Siddi'k. 
granted  a  commission  to  the  defendant  to  take  evidence  at 
Hongkong,  the  effect  would  be,  that  the  defendant  would  bo 
absolutely  concluded  by  the  statements  in  the  account-sales  j 
whereas  he  ought,  in  justice,  to  be  allowed  an  opportunity 
of  proving  the  incorrectness  of  their  contents,  if  they  were 
incorrect. 

"  For  the  above  reasons,  I  was  of  opinion  that  this  court 
had  no  jurisdiction  to  try  the  case. 

"The  plaintiffs  having  required  me  to  give  judgment, 
subject  to  the  opinion  of  the  High  Court,  on  the  question  : — 
Upon  the  facts  stated  in  this  case,  has  the  Bombay  Court  of 
Small  Causes  jurisdiction  to  try  and  determine  the  question 
between  the  parties.  Subject  to  the  opinion  of  tho  High 
Court  on  the  above  question,  I  struck  the  case  out  of  the 
list,  for  want  of  jurisdiction. 

"  Should  the  High  Court  be  of  opinion  that  I  was  wrong 
in  so  doing,  the  case  will  be  restored  to  the  list,  and  hoard 
in  due  course. " 

16  Aug.    The  case  came  on  for  hearing  this  day,  before 
Couch,  C.  J.,  and  Westropp,  J. 

White,  for  the  plaintiffs : — The  question  is,  whether  the 
receipt  by  the  plaintiffs  of  the  proceeds  of  the  consignment, 
for  which  they  give  credit  to  the  defendant,  is  not  more  in 
the  nature  of  a  part  payment  than  of  a  set-off.  Looking  at 
the  transaction  in  substance,  it  was  an  authority  by  the  de- 
fendant to  tho  plaintiffs  to  pay  themselves  the  amount,  which 
they  had  advanced  to  him,  out  of  the  proceeds  of  the  con- 
signment ;  and  the  defendant  cannot  say  that  the  plaintiffs 
received  loss  than  they  admit.  It  is  of  the  essence  of  the 
agreement  between  the  parties  here,  that  tho  proceeds  of  the 
sale  should  be  allowed  for  by  the  plaintiffs.  They  could  not 
sue  for  the  whole  advance  of  Rs.  15,000.  Either  party 
could  only  sue  for  a  balance.    If  damages  are  claimed  by  the 
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1837'  defendant  in  the  Small  Cause  Court  for  negligence  in  effect- 
tham,  and  Co.  ^  m^ea> no  must  bring  a  separate  suit.  The  following 
Haji  Muham.  cases  were  ^ted :  Jenkinson  v.  Morton  (a) ;  Woodhams  v. 
had  Siddi  'k.  Newman  (b)  j  Re  Ackroyd  (c). 

Green,  for  the  defendant  : — This  is  a  caso  of  detainer,  not 
of  payment.  If  the  defendant  disputes  the  amount  credited 
by  the  plaintiffs,  the  court  must  try  the  question  how  much 
was  realised  by  the  sales.  Tho  fact  that  the  Legislature  has 
not  given  the  Small  Cause  Courts  tho  power  to  issue  a 
commission  to  take  evidence  elsewhere,  shows  that  it  was 
not  intended  to  give  them  jurisdiction  to  try  cases  like  the 
present.  Woodhams  v.  Newman  (supra),  Bewick  v.  Capper 
(d)f  Avards  v.  Rhodes  (e),  were  referred  to. 

White  was  heard  in  reply. 

Cur.  adv.  vult. 

Couch,  C.J. : — I  am  of  opinion  that  the  receipt  by  the 
plaintiffs  of  the  amount,  for  which  they  gave  credit  in  their 
particulars  of  demand,  is  in  the  nature  of  a  part  payment ; 
and  that  the  suit  is,  therefore,  on  a  balance  of  account,  and 
within  the  jurisdiction  of  the  Court  of  Small  Causes. 

The  defendant  authorised  the  agents  at  Hongkong  to 
sell  the  grain,  and  remit  the  proceeds  to  the  plaintiffs  in 
Bombay,  in  payment  of  the  sum  advanced  by  them  to  the 
defendant;  and  both  the  plaintiffs  and  the  defendant  were 
bound,  by  the  nature  of  tho  transaction,  to  have  the  proceeds 
of  the  sale  applied  to  satisfy  the  advance  made  by  the 
plaintiffs  to  the  defendant. 

The  cases  of  Woodhams  v.  Newman  and  Beswick  v.  Capper 
decide  that  a  plaintiff  cannot  treat  a  counter-claim  of  the 
defendant  as  a  payment  in  reduction  of  the  plaintiff's  demand, 
without  an  assent  on  the  part  of  the  defendant ;  but  if  the 
parties  have  reduced  the  amount  by  payments,  or  by  settling 
and  ascertaining  a  balance,  so  as  to  bring  it  within  the 
limit,  the  court  has  jurisdiction  to  try  the  case. 

(a)  1M.&W,300. 
(b)   7  C.  B.  604 ;  18  Law  J.,  C.  P.,  213 ;  13  Jur.  456.      (c)    1  Ex.  490. 
(rf)    7  C  B.  669  j  18  Law  J.,  C.  P.,  216.        (e)  8  Ex.  318. 
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In  Joseph  v.  Henry  (/)  the  facts  were  like  those  of  the  pre-  1867. 
sent  case.  The  defendant's  wife  having  accepted  two  bills  jSSSifS 
of  exchange,  amounting  together  to  above  20/.,  the  plaintiff,  H^  muham 
as  indorsee,  levied  a  plaint  in  the  County  Court  of  S.  for  the  mad  Siddi'k. 
sum  of  41.  19s.,  the  balance  alleged  to  be  due.  The  drawer 
of  the  bill  induced  tho  defendant's  wife,  in  his  absence,  to 
deposit  with  him  some  articles  of  jewellery  belonging  to  tho 
defendant,  which  were  handed  by  him  to  the  plaintiff.  The 
plaintiff  sold  these  articles,  and  treated  the  proceeds  of  the 
sale  as  part  payment.  Upon  the  hearing  of  the  plaint,  the 
defendant  produced  evidence  to  show  that  his  wife  had  no 
authority  to  accept  the  bills,  or  to  deliver  the  articles  iu 
question  to  the  drawer  of  the  bills,  and  contended  that  the 
plaintiff  had,  therefore,  no  right  to  sell  the  jewellery,  or 
appropriate  the  proceeds  of  tho  sale  as  a  part  payment  of 
the  bills ;  and,  therefore,  that,  as  the  demand  originally  ex- 
ceeded 20/.,  the  Judge  of  the  County  Court  had  no  juris- 
diction. Tho  Judge,  however,  gave  a  verdict  in  favour  of  tho 
plaintiff  for  the  balance  claimed,  on  the  ground  that  tho 
articles  givon  were  in  part  payment.  An  application  was 
then  made  for  a  prohibition  to  restrain  the  Judge  of  tho 
County  Court  from  proceeding  further  in  the  suit :  but  the 
Court  refused  to  grant  the  writ,  because  the  plaint,  on  the 
face  of  it,  stated  a  matter  within  the  jurisdiction  of  the 
court,  and  the  facts  on  which  the  question  of  jurisdiction 
arose  were  contested.  The  Judge  was  at  liberty  to  inquire 
into  them,  and  his  decision  on  the  merits  was  founded  on 
the  very  point  on  which  the  quostion  of  jurisdiction  arose. 

In  that  case  it  was  admitted  that  the  County  Court  had 
jurisdiction,  if  the  defendant  had  assented  to  the  goods  being 
appropriated  in  the  way  the  plaintiff  sought  to  establish ; 
but  it  was  contended  that  there  was  no  such  assent  shown, 
but  on  the  contrary,  the  defendant  throughout  repudiated 
the  right  of  the  plaintiff  to  do  so.  Coleridge,  J.,  in  giv- 
ing judgment,  said  : — "The  Judge,  however,  has  arrived 
at  a  conclusion  of  fact,  if  we  understand  him  as  stating  that 
he  considered  the  defendant  to  have  conferred  the  power  of 

if)  15Jur.  104. 

iv.— 18  o  c 
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.  sale  and  appropriation  of  the  proceeds  on  the  plaintiff, 
tham,  a»oLCo.  which  would  certainly  give  him  jurisdiction.  *  *  *  * 
Haji  Muham-  ^e  pkiatiff  claims  a  sum  under  20?.,  the  balance  remaining 
mad  Siddi'k.  due  on  two  bills  of  exchange,  together  amounting  to  23?. 

He  cannot  recover,  unless  ho  proves  the  sum  due  as  a  bal- 
ance remaining  due  on  those  bills ;  and,  if  he  proves  that,  tho 
Judge  has  jurisdiction.  Now  this  court  cannot  review  his 
decision  on  the  merits.  Moreover,  even  after  the  objection 
made  to  the  jurisdiction,  as  that  did  not  arise  upon  the  face 
of  the  proceedings,  but  was  founded  on  facts  contested  and 
to  be  proved,  the  Judge  had  clearly  power  to  inquire  into 
those  facts.  If,  upon  the  inquiry,  he  had  found  that  the 
money  claimed  was  not  a  balance  remaining  due,  for  that 
no  part  of  the  23Z.  could  be  considered  as  paid,  it  would 
have  been  his  duty  to  have  abstained  from  proceeding  fur- 
ther, and  the  court  has  no  right  to  presume  that  he  would 
not." 

In  this  case  the  Judge,  in  coming  to  the  conclusion  that 
he  had  no  jurisdiction,  appears  to  have  been  influenced  by 
the  fact  that  the  Small  Cause  Court  has  no  power  to  issue  a 
commission  to  take  evidence ;  but  the  defendant  may  bring 
a  suit,  if  he  has  any  ground  of  action,  and  may  show  that 
the  consignment  produced  more  than  ho  was  allowed  for  by 
the  plaintiffs,  and  tho  Court  may  inquire  into  this. 

I  am  therefore,  of  opinion,  that,  upon  the  facts  stated  in 
the  case,  the  Court  of  Small  Causes  had  jurisdiction  to 
determine  the  question  between  the  parties,  and  that  tho 
Judge  ought  to  have  given  judgment  for  the  plaintiffs  for 
the  amount  claimed,  with  costs;  and  that  the  defendant 
should  pay  the  costs  of  reserving  and  stating  the  case  for 
the  opinion  of  this  court. 

Westbopp,  J. : — I  fully  concur. 

Judgment  reversed. 
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Vina'yak  Va'sudev  v.  Ritchie,  Steuaet,  &  Co, 

Sheriff's  Poundage— u  Debt  levied  by  execution"—"  Taking  the  body  in 
execution  for"— Subsequent  discharge  of  debtor  from  custody — Ancient  In- 
strument— Ambiguity — Construction — Usage  and  Practice  of  Court — Act 
VIII.  of  1859,  Sees.  273,  275— Act  XXIII.  of  1861,  Sec.  8— Act  VI.  of 
1855— Act  VIII.  of  1852  —  28  Eliz.,  c.  4  —  5  8f  6  Vict.,  c.  98  —  24 
Sf  25  Vict.,  c.  104,  Sees.  11  Sf  15— Charter  20  Charles  II.  (27th  March 
1668)— Letters  Patent  of  Mayor's,  Recorder's,  and  Supreme  Courts, 
Bombay— Tables  of  Fees— Supreme  Court  Rules  of  April  1852. 

In  a  suit  brought  in  the  Bombay  Court  of  Small  Causes  to  recovei 
Sheriff's  Poundage  on  the  amount  indorsed  on  a  warrant  of  arrest  in 
execution  of  a  decree  obtained  by  the  defendants,  and  under  which  the 
plaintiff,  at  the  request  of  the  defendants,  arrested  H .,  who  applied  to  the 
High  Court  under  Sec.  273  of  Act  VIII.  of  1859,  and  was  ordered  to  be 
discharged  from  custody  ;  the  Judge  found  for  the  defendants  with  costs, 
subject  to  the  opinion  of  the  High  Court. 

Held  (1)  that  the  words  "  debt  levied  by  execution"  used  in  the  Table 
of  Fees  for  the  Recorder's  Court,  and  continued  in  the  subsequent  tables, 
being  ambiguous,  the  rule  applies  that "  if  an  instrument  be  an  ancient  one, 
and  its  meaning  doubtful,  the  acts  of  its  author  may  be  given  in  evidence, 
in  aid  of  its  construction (2)  that  as  the  Sheriff  is  the  officer  of  the 
court,  and  his  fees  are  received  under  its  authority,  it  was  unnecessary  to 
refer  the  case  back  to  the  Small  Cause  Court  in  order  that  evidence  of 
usage  might  be  taken  ;  (3)  that,  having  regard,  as  well  to  the  usage  and 
practice  of  the  Supreme  Court,  as  to  the  liability  of  the  Sheriff  at  the 
time  the  old  Tables  of  Fees  were  settled,  the  words  used  must  be  con- 
strued as  entitling  the  Sheriff  to  poundage  upon  his  executing  a  warrant 
for  the  arrest  of  a  defendant  in  execution  of  a  decree  ;  and  (4)  that  if  the 
Sheriff's  right  accrues  upon  his  executing  the  warrant,  the  subsequent 
discharge,  by  the  Court,  of  the  defendant  from  custody  ought  not  to 
divest  him  of  it. 

riASB  stated  for  the  opinion  of  the  High  Court  of  Judica- 
ture,  pursuant  to  the  provisions  of  Sec.  55  of  Act  IX.  of 
1850,  by  John  O'Leary,  Acting  First  Judge  of  the  Bombay 
Court  of  Small  Causes. 

"  This  was  a  summons  to  recover  the  sum  of  Rs.  303-4-10, 
as  sheriffs  poundage  on  the  amount  indorsed  on  a  writ  of 
capias  ad  satUfaciendum  issued  by  the  defendants,  and  under 
which  the  plaintiff,  at  the  request  of  the  defendants,  arrested 
the  person  of  one  Hattesing  Kallianji. 


"  The  facts  of  the  issue  of  the  writ,  of  the  arrest  of  Hatte- 
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 1887-      sing  at  the  defendants'  request,  and  of  the  amount  claimed 

VYsudev     being  the  proper  amount,  if  any  poundage  is  recoverable, 
RininiE    anc*  tne  Ability  of  defendants,  if  the  Sheriff  is  entitled  to 
poundage,  wero  admitted  at  the  hearing. 

"  Hattcsing,  having  been  arrested  as  aforesaid,  applied  to 
the  High  Court,  under  Sec.  273  of  the  Code  of  Civil  Proce- 
dure, and  was  discharged,  as  was  stated  in  evidence,  under 
the  274th  section  of  the  same  Act,  but  probably  under  Sec. 
8  of  Act  XXIII.  of  1861. 

"  It  appeared  in  evidence  before  me  that  Sheriff's  poundage 
had  never  been  paid  in  a  case  similar  to  the  present ;  and 
that  only  one  case  of  discharge,  under  Sec.  274  of  the  Code, 
or  Sec.  8  of  Act  XXIII.  of  1861,  had  occurred  in  Bombay, 
namely,  the  case  of  Beraraji  Framji  Kama,  and  that  in  that 
caso  no  demand  was  made  by  the  Sheriff  for  poundage. 

"  It  was  contended  before  me  for  the  plaintiff  that  this  was 
a  case  of  a  debt '  levied  by  execution/  within  the  meaning 
of  Chapter  VIII.  of  the  High  Court  Rules,  under  which  the 
Sheriff  is  entitled  to  poundage  on  every  such  debt. 

"  It  was  admitted  by  the  plaintiff  that,  by  the  law  and 
practice  in  Bombay,  the  Sheriff  gets  no  poundage  in  cases 
where,  after  an  arrest  on  a  cairias,  the  debtor  is  discharged 
under  the  Insolvent  Debtors'  Act. 

"  I  was  of  opinion  that  this  case  was  analogous  to  a  dis- 
charge undor  the  Insolvent  Act,  and  that,  in  the  absence  of 
any  express  enactment  or  rule  of  court  on  the  subjoct,  the 
same  rule  should  prevail  as  to  poundage. 

"  Mr.  Thacker,  for  the  plaintiff,  applied  to  me  to  state  a 
case  for  the  opinion  of  the  High  Court  on  the  point.  As 
the  case  appeared  to  me  to  be  one  of  the  first  impression, 
to  bo  of  public  importance,  and  not  to  be  free  from  doubt, 
I  consented  to  state  a  case  under  Sec.  55  of  Act  IX. 
of  1850. 

"  The  question  for  the  High  Court  is  : — When  a  debtor  is 
arrested  on  a  writ  of  cajrias,  and  is  discharged  by  the  High 
Court  under  Sec.  274  of  the  Code  of  Civil  Procedure,  or 
under  Sec.  8  of  Act  XXIII.  of  1861,  is  the  Sheriff  entitled 
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to  recover  poundage  from  tho  plaintiff  in  execution,  on  the 
amount  indorsed  on  the  capias  1 

"  Subject  to  the  opinion  of  the  High  Court,  I  find  for  tho 
defendant  with  costs ;  and  I  certify  advocate's  costs  at  Rs.  30. 
Should  the  High  Court  be  of  opinion  that  the  Sheriff  is  en- 
titled to  recover,  a  verdict  should  be  entered  for  the  plaintiff 
for  the  amount  claimed,  or  such  other  order  as  to  costs  or 
otherwise,  as  to  the  High  Court  may  seem  fit,  should  be  en- 
tered." 

Aug.  1 7.  The  case  came  on  for  hearing  this  day  before 
Couch,  C.J.,  and  Wkstropp,  J. 

Mayhcw,  for  the  plaintiff : — The  Sheriff's  right  accrues 
immediately  upon  the  writ  being  executed  :  Graham  v.  Grill 
(a)  ;  Miller  v.  Abbott  (b)  j  Rawstornc  v.  Wilkinson  (c) ;  Lake 
v.  Turner,  (d)  The  right  to  poundage  accrues  upon  the 
arrest.  "  Levied  by  execution"  must  be  taken  to  include 
the  taking  of  the  body  in  execution. 

Howard,  for  the  defendant : — In  28  Eliz.,  c.  4,  thero  is 
a  clear  distinction  between  levying  the  debt  and  "  take  the 
body  in  execution  for."  "  Levied  by  execution"  means  a 
sum  that  is  realised.  The  rules  of  the  court  provido  for  tho 
fees  that  are  to  be  paid  to  the  Sheriff.  There  is  no  provision 
for  poundage  in  an  arrest.  The  creditor  ought  not  to  have 
to  pay  poundage,  where  by  the  act  of  tho  court  he  is  pre- 
vented from  getting  anything.  The  practice  of  the  Sheriff's 
Office  in  cases  of  Insolvent  Debtors  binds  the  Sheriff. 

Mayhew  in  reply. 

Cur.  adv.  vult. 

Couch,  C.J. : — This  was  a  suit  brought  in  the  Bombay  Court 
of  Small  Causes  to  recover  tho  sum  of  Rs.  303-4-10,  as  Sher- 
iff's poundage  on  the  amount  indorsed  on  a  warrant  of  arrest 
in  execution  of  a  decree  obtained  by  the  defendants,  and 
under  which  the  plaintiff,  at  the  request  of  the  defendants, 
arrested  one  Hattesing  Kallianji,  who  applied  to  the  High 
Court  under  Sec.  273  of  the  Code  of  Civil  Procedure,  and 

(a)  2  M.  &  S.  94,  Ibid.  296.  (b)  1  Stra.  Mad.  Ca.  182. 

(c)  4  M.  &  S.  250.  (rf)  4  Burr.  1981. 
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.  was  ordered  to  be  discharged  from  custody.    And  the  Acting 

VVbudev    Krst  Judge  of  the  court  has  reserved  for  the  opinion  of  this 

_  v-  court  the  following  question  : — "  When  a  debtor  is  arrested 
Hitch  is,  °  ^ 

Steuart,  on  a  writ  of  capias,  and  is  discharged  by  the  High  Court 
under  Sec.  274  of  the  Code  of  Civil  Procedure,  or  under 
Sec.  8  of  Act  XXIII.  of  1861,  is  the  Sheriff  entitled  to  re- 
/  cover  poundage  from  the  plaintiff  in  execution,  on  the  amount 
indorsed  on  the  capias  and,  subject  to  the  opinion  of  this 
court,  has  found  for  the  defendants  with  costs. 

By  the  Stat.  24  &  25  Vict.,  c.  104  (an  Act  for  establishing 
High  Courts  of  Judicature  in  India),  Sec.  15,  it  is  enacted  that 
each  of  the  High  Courts  established  under  the  Act  shall  have 
power  to  settle  tables  of  fees  to  be  allowed  to  the  Sheriff, 
Attorneys,  and  all  Clerks  and  Officers  of  Courts,  and  from 
time  to  time  to  alter  any  such  table,  and  the  tables  so  settled 
shall  be  used  and  observed  in  the  said  courts,  provided  that 
such  tables  be  not  inconsistent  with  the  provisions  of  any  law 

■ 

in  force,  and  shall,  before  they  are  issued,  have  received  the 
sanction  in  Bombay  of  tho  Governor  in  Council. 

By  virtue  of  this  power,  a  table  of  fees  was  settled  by  the 
Judges  of  the  High  Court,  and  sanctioned  by  His  Excellency 
the  Governor  in  Council,  and  was,  by  an  order  of  the  court 
dated  the  2nd  of  February  1863,  ordered  to  be  used  and 
observed  in  the  High  Court  from  and  after  the  date  thereof. 
In  this  table  amongst  the  fees  to  bo  allowed  to  the  Sheriff  is : 
"  Poundage  on  every  debt  levied  by  execution,  on  every  sum 
not  exceeding  Bs.  1,000,  2\  per  cent. ;  on  every  sum  exceed- 
ing Rs.  1,000,  1£  per  cent,  f*  and  this  table  is  now  in  force. 

By  Sec.  11  of  the  before-mentioned  statute,  it  is  enacted 
that  upon  the  establishment  of  the  High  Courts  in  the  Pre- 
sidencies respectively,  all  provisions  then  in  force  in  India  of 
Acts  of  Parliament,  or  of  any  order  of  Her  Majesty  in  Coun- 
cil, or  Charters,  or  of  any  Acts  of  the  Legislature  of  India, 
which  at  the  time  of  the  establishment  of  such  High  Courts 
are  respectively  applicable  to  the  Supreme  Courts  at  Fort 
William  in  Bengal,  Madras,  and  Bombay  respectively,  or  to 
the  Judges  of  those  courts,  shall  be  taken  to  be  applicable  to 
the  said  High  Courts  and  to  the  Judges  thereof  respectively, 
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so  far  as  may  be  consistent  with  the  provisions  of  the  Act, , 
and  the  Letters  Patent  to  be  issued  in  pursuance  thereof,  and 
subject  to  the  legislative  powers  of  the  Governor  General  of 
India  in  Council. 

The  regard  which  is  thus  paid,  by  this,  as  well  as  by  Sec.  15 
(before  mentioned),  to  the  provisions  of  any  law  then  in  force, 
and  the  facts  that  the  office  of  Sheriff  of  Bombay  is  an  an- 
cient office,  and  that  the  right  to  poundage  was  not  given  to 
the  Sheriff  for  the  first  time  in  the  establishment  of  the  High 
Court,  make  it,  we  think,  necessary  that  we  should  consider 
what  his  position  and  rights  as  to  fees  were  under  the  Su- 
preme Court. 

Some  faint  traces  of  the  existence  of  a  Sheriff  so  early 
as  the  year  1671,  or  thereabouts,  are  to  be  found  in  tho 
Government  records  of  the  island.  The  office  was  probably 
created  by  the  local  Government,  with  the  assent  of  the  Lon- 
don Company,  under  the  Charter  20  Charles  II.  (27th  March 
1668),  which  made  over  Bombay  to  that  company,  and  em- 
powered tho  company  to  do  all  things  necessary  for  the 
complete  establishment  of  justice,  and  enabled  them  or  tho 
Governor  of  Bombay  to  delegate  "  judges  and  other  officers" 
for  that  purpose. 

However,  the  first  direct  recognition  of  the  office  of  Sheriff 
by  the  Crown  appears  to  have  been  by  the  Letters  Patent  to 
tho  East  India  Company  dated  the  24th  of  September  1726, 
by  which  the  Mayors  and  Aldermen  of  Madras,  Bombay,  and 
Calcutta  were  constituted  Courts  of  Record,  by  the  name  of 
the  Mayor's  Court,  and  the  junior  of  tho  Council  at  each 
place  at  the  time  of  the  arrival  of  the  Charter  was  appointed 
to  be  Sheriff,  and  was  to  continue  in  his  office  for  one  year, 
and  until  another  should  be  duly  elected  and  sworn  into  the 
office  ;  and  it  was  ordained  that  the  Governor  or  President 
and  Council,  or  the  major  part  of  them,  should  yearly,  on  the 
20th  of  December,  unless  the  same  happened  on  a  Sunday, 
and  then  on  the  next  day,  assemble  themselves  and  proceed 
to  the  election  of  a  new  Sheriff. 

The  Letters  Patent  creating  the  Courts  of  the  Recorders 
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.  of  Madras  and  Bombay,  dated  the  20th  of  February  1 798, 
contain  provisions  that  the  person  who  shall  be  Sheriff  at 
each  of  those  places,  at  the  time  of  the  publication  of  the 
Charter,  shall  be  and  continuo  the  Sheriff  until  another 
shall  be  duly  appointed  and  sworn  into  the  office,  and  that 
the  Governor  or  President  and  Council  for  the  time  being, 
or  the  major  part  of  them  (whereof  the  Governor  or  Pre- 
sident, or  in  his  absence  the  senior  of  the  Council,  to  be  one) 
shall  yearly,  on  the  first  Tuesday  in  December,  appoint  a 
new  Sheriff  for  the  year  ensuing,  to  be  computed  from  tho 
20th  of  December  next  after  the  appointment,  and  order 
and  direct  that  the  Sheriffs  and  their  successors,  or  their 
sufficient  deputies,  shall,  and  they  aro  authorised  to  exccuto 
all  the  writs,  summonses,  rules,  orders,  warrants,  com- 
mands, and  process  of  the  courts,  and  to  receive  and  detain 
in  prison  all  such  persons  as  shall  be  committed  to  their 
custody  by  the  courts,  or  by  tho  Recorders  or  any  of  tho 
Judges  thereof.    And  each  of  the  courts  is  authorised  and 
empowered  to  settle  a  table  of  fees  to  be  allowed  to  the 
Sheriff,  Attorneys,  and  all  other  the  Clerks  and  Officers  of  tho 
Court,  for  all  and  every  part  of  the  business  to  be  done  by 
them  respectively,  which  fees,  when  approved  by  the  Gov- 
ernor in  Council,  to  whom  authority  is  given  to  review  tho 
same,  the  Sheriff,  Attorneys,  Clerks,  and  other  Officers  shall 
and  may  lawfully  demand  and  receive  ;  and  the  Court  is 
authorised,  with  the  like  concurrence  of  the  Governor  in 
Council,  from  time  to  time,  to  vary  the  table  of  fees  as  there 
shall  be  occasion.    The  Letters  Patent  establishing  the 
Supreme  Court  of  Judicature  at  Bombay  contain  the  same 
provisions. 

Amongst  the  records  of  the  Recorder's  Court  of  Bombay 
is  a  book  without  date,  but  which  it  appears  probable  was 
written  in  1798,  containing  the  following  entries  : — 


The  Sheriff. 


For  executing  every  writ,  except  summons  and  sub- 
poena, and  for  every  bill  of  sale,  inventory,  appraisement, 
and  bail  bond,  Rs.  2. 
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*'  Poundage  on  every  debt  levied  by  execution,  on  every 
sum  not  exceeding  1,000  rupees,  5  per  cent. ;  on  every  sum 
exceeding  Rs.  1,000,  2J  per  cent/' 

And  amongst  tho  records  of  the  Supremo  Court  is  the 
following  table  of  fees : — 

"The  Sheriff. 

"  For  executing  every  writ,  except  summons  and  subpoena 
and  for  every  bill  of  sale,  inventory,  appraisement,  and  bail 
bond,  Rs.  2. 

"  Poundage  on  every  debt  levied  by  execution,  on  every 
sum  not  exceeding  1,000  rupees,  5  per  cent, ;  on  every  sum 
exceeding  1,000  rupees,  2$  per  cent. 

"  For  executing  every  writ  of  summons,  subpoena,  or 
otter  process  or  order  of  court  on  tho  Island  of  Salsette,  for 
every  two  English  miles,  calculating  only  the  distance 
out,  Rs.  3. 

"  For  ditto  on  tho  Island  of  Caranja,  Elephanta,  Butchers' 
Island,  &c,  Rs.  8." 

"  For  ditto  in  the  harbour  of  Bombay,  Rs.  3." 

On  the  2Gth  of  April  1852  a  new  table  of  fees  was  sub- 
stituted, which  is  to  be  found  at  page  200  of  the  printed 
Rules  and  Orders  of  the  Supreme  Court ;  and  by  that  tho 
fee  for  executing  every  writ,  except  summons  and  subpoena, 
was  reduced  to  R.  1,  and  the  poundage  to  2^  per  cent,  on 
every  sum  not  exceeding  Rs.  1,000,  and  1 J  per  cent,  on 
every  sum  exceeding  Rs.  1,000,  the  same  words  being  used 
as  in  the  former  table. 

It  thus  appears  that  from  the  earliest  time  the  words 
"  levied  by  execution"  were  tho  only  words  used  in  tho 
table  of  fees ;  and,  unless  they  were  applicable  to  the  taking 
the  body  of  a  debtor  in  execution  under  a  writ  of  capias,  tho 
Sheriff  was  entitled  to  no  other  fee  upon  executing  that 
writ,  unless  the  debt  were  paid,  than  two  rupees,  and  since 
1852  one  rupee. 

In  the  table  of  fees  of  the  High  Court  the  only  other  feo 
applicable  to  a  warrant  for  arrest  in  execution  is     "  For 
iv.— 19  o  c 
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18G7-  executing  writs  of  execution  against  persons  and  effects, 
Va%udbv  warrants  for  apprehension  of  witnesses,  sequestration,  and 
Ritchie      warrants  for  security  to  be  furnished  by  defendants  issued 

Stki  art,     by  the  Court  or  by  Mofussil  authorities,  for  each  defendant 
&  Co.        J  .  . 

lis.  2      and  the  Sheriff,  therefore,  upon  arresting  and 

detaining  a  debtor  in  execution,  if  he  is  not  entitled  by  this 
table  to  poundage,  will,  unless  the  debt  be  paid,  receive 
only  the  same  fee  as  upon  apprehending  a  witness,  and 
which  fee  he  also  receives  upon  executing  a  warrant  for  at- 
tachment of  property. 

The  words  used  in  the  different  tables  of  fees  are  not  so 
precise  as  those  of  the  Stat.  28  Eliz.,  c.  4,  where  tho 
words  "  or  take  tho  body  in  execution  for"  are  added ;  but  in 
order  to  satisfy  the  word  "levy  99  it  is  not  necessary  that  tho 
debt  should  have  been  paid :  Alchin  v.  Wells  (e),  where  tho 
vShcriff  was  held  to  bo  entitled  to  his  poundago  for  levying 
under  a  fi.  fa.,  though  the  parties  compromised  before  ho 
sold  any  of  the  goods ;  and  wo  aro  of  opinion  that  as  the 
words  "  debt  levied  by  execution"  used  in  the  table  of  fees 
for  the  Recorder's  Court  have  been  continued  in  the  subse- 
quent tables,  without  any  apparent  intention  that  they  wero 
to  roceivo  a  different  construction,  wo  ought,  in  determin- 
ing what  is  their  moaning,  to  resort  to  evidence  of  usage. 
There  is  such  an  ambiguity  in  the  table  as  to  justify  the 
application  of  tho  rule,  that  if  an  "  instrument  be  an  ancient 
one,  and  its  meaning  doubtful,  the  acts  of  its  author  may  bo 
given  in  evidence  in  aid  of  its  construction." 

Tho  ambiguity  is  increased  when  we  consider  what  at  that 
time  was  tho  duty  and  liability  of  tho  Sheriff.  By  tho  law 
obtaining  in  tho  Recorder's  Court,  and  in  tho  Supremo 
Court  until  the  passing  of  Act  VI.  of  1855  (and  which  was 
the  law  of  England  before  tho  Stat.  5  &  6  Vict.,  c.  98),  if 
a  defendant  taken  in  execution,  was  afterwards  seen  at 
large  for  any  the  shortest  time  even  before  tho  return  of 
the  writ,  the  Sheriff  was  liable  to  an  action  of  debt  for  the 
escape,  in  which  tho  plaintiff  recovered  the  whole  debt  : 
Hawkins  v.  Plomer  (/),  and,  per  Bulla;  J.,  Bonafous  v. 

(e)  5  T.  R.  470.  (/)  2  W.  Black.  104/. 
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Va'sudev 
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Ritchie, 
Steuakt, 
&  Co. 


Walker,  (rj)  It  can  scarcely  be  supposed  that  it  was  the  1867. 
intention  of  the  courts,  by  which  the  tables  of  fees  were 
settled,  that  the  Sheriff  was  to  receive  a  sum  of  R.  1  or  Rs.  2 
only  for  performing  a  duty  which  was  attended  by  such  a 
liability,  especially  as  a  Sheriff  in  England  was  then  entitled 
to  poundage  upon  the  whole  debt :  Peacock  v.  Harris,  (h) 

As  the  Sheriff  is  the  officer  of  the  Court,  and  his  fees  are 
received  under  its  authority,  we  have  not  thought  it  neces- 
sary to  refer  the  case  back  to  the  Court  of  Small  Causes  that 
evidence  of  usage  may  be  taken,  but  have  caused  an  ex- 
amination to  be  made  of  the  records  in  the  Sheriffs  office. 
From  these  it  appears  that  until  the  year  1859  the  Sheriff 
received  poundage  in  all  eases  where  the  defendant  was 
arrested,  and  sent  to  prison,  and  no  part  of  the  debt  was  paid  • 
that  bills  were  made  out  to  the  attorney  for  the  plaintiff  at 
the  time  of  the  arrest,  and  in  most  cases  appear  to  have 
been  paid  at  once.  About  the  time  above  mentioned  the  late 
Deputy  Sheriff,  Mr.  Leggett,  was  appointed,  and  from  that 
time  no  poundage  has  been  claimed  where  the  defendant  has 
been  liberated  from  prison  without  any  part  of  tho  debt 
being  paid  ;  and  where  a  part  of  the  debt  has  been  paid,  the 
Sheriff  has  received  poundage  on  the  amount  of  the  deeree, 
but  not  until  the  payment  was  made,  a  practice  which  a 
strict  construction  of  the  word  "  levied"  would  not  authorise. 
In  the  case  of  Captain  Haines,  who  was  arrested  in  August 
1854,  the  poundage  was  paid  by  the  Government  on  the 
29th  of  January  1857,  although  the  debt  for  which  he  was 
arrested  was  never  paid,  and  he  was  not  discharged  from 
prison  until  the  9th  of  June  1800.  We  consider  that  no 
weight  can  be  attached  to  the  change  in  1859,  as  opposed 
to  the  long  previous  practice  ;  and  that,  having  regard,  as 
well  to  the  usage  and  practice  of  the  Supremo  Court,  as 
to  the  liability  of  the  Sheriff  at  the  timo  the  old  tables  of 
fees  were  settled,  we  must  construe  the  words  used  as 
entitling  the  Sheriff  to  poundage  upon  his  executing  a  war- 
rant for  the  arrest  of  a  defendant  in  execution  of  a  decree  ; 
and  this  agrees  with  the  decision  in  Miller  v.  Abbot  at 


(9)  ->  T.  R.  l  ><). 


(A)  1  Sulk.  331. 
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lsr>7-       Madras.  (/)    And  if  the  right  of  the  Sheriff  accruos  upon  his 

V I NA  Y  \K. 

Va'si  dkv  executing  the  warrant,  the  subsequent  discharge,  by  the 
Ritchie      court,  of  the  defendant  from  custody  ought  not  to  divest 

Steuabt,    him  of  it.    The  Sheriff  is  bound  to  execute  the  warrant,  and 

&  Co. 

cannot  inquire  whether  it  is  a  necessary  or  proper  proceed- 
ing ;  whilst  it  would  seem  to  be  the  duty  of  the  plaintiff  to 
do  so,  as  he  may  be  required  by  the  court  to  show  cause 
why  he  did  not  proceed  against  the  defendant's  property. 
The  liability  to  pay  the  poundage  may  operate  as  a  whole- 
some restraint,  and  prevent  executions  against  the  person 
being  issued  where  they  would  be  fruitless. 

We  have  alluded  to  the  Stat.  5  &  6  Vic,  c.  98.  By  that 
it  was  enacted  that  after  the  1st  of  March  1843  no  poundage 
should  be  allowed  to  Sheriffs  for  taking  the  body  of  any 
person  in  execution  ;  but  it  was  at  the  same  time  enacted, 
that  in  the  case  of  an  escape,  the  Sheriff  should  be  liable  only 
to  an  action  on  the  case  for  damages  sustained  by  the  person 
at  whose  suit  the  debtor  was  taken  or  imprisoned,  and 
should  not  be  liable  to  any  action  of  debt  in  consequence  of 
such  escape.  This  is  also,  by  Act  VJJLL  of  1852,  the  law 
with  regard  to  process  from  the  Mofussil  Courts  executed 
by  the  Sheriff.  And  by  Sec.  10  of  Act  VI.  of  1855,  in  the 
case  of  writs  of  execution  issued  out  of  the  Supreme  Court 
the  Sheriff  was  not  to  be  liable,  in  an  action  for  escape  or 
other  breach  of  duty,  to  pay  damages  beyond  the  amount  of 
the  loss  which  his  breach  of  duty  had  really  occasioned  ;  but 
this  enactment  was  not  followed  by  any  alteration  in  the 
table  of  fees  of  the  Supreme  Court.  This  alteration  in  the 
liability  of  the  Sheriff' would  not,  we  think,  justify  us  in  now 
putting  a  different  construction  upon  the  words  used  in  the 
present  table  of  fees  from  what  was  put  upon  the  same  words 
by  a  long  course  of  practice  in  the  Supremo  Court ;  and  we 
arc  of  opinion  that  the  Sheriff  is  entitled  to  recover  in  this 
suit,  and,  accordingly,  order  a  verdict  to  be  entered  for 
the  plaintiff  for  the  amount  claimed  with  costs,  and  that  the 
defendants  do  pay  the  costs  of  reserving  the  question,  and 
stating  it  for  the  opinion  of  this  court,  and  otherwise  arising 
thereout  or  connected  therewith. 

(t)  1  Stra.  Mad.Cu.  911. 
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Appeal  No.  104.  1867. 


Aug.  23. 


Bombay  Coast  and  River  Steam  Navigation  Co.  \ 
Re'ne'  Heleux,  Master  of  the  Ship  Gabriel. 

Collision  at  Sea — Damages — Cross-suit — Admiralty  Jurisdiction — 
Rejection  of  Plaint — Setting  aside — Costs. 

One  who  has  sued  for  damages  caused  by  a  collision  at  sea,  and  out 
of  the  jurisdiction  of  the  High  Court,  subjects  himself  to  a  cross- suit  for 
damages  caused  by  the  same  collision,  although  himself  residing  out  of 
the  jurisdiction  of  the  court. 

An  order  rejecting,  for  want  of  jurisdiction,  a'plaint  brought  under  such 
circumstances,  was  set  aside  on  appeal  j  and  the  costs  of  the  appeal  ordered 
to  be  costs  in  the  suit. 

rpilIS  was  an  appeal  from  an  order  mado  by  Arnould,  J., 
rejecting  a  plaint  for  want  of  jurisdiction. 

The  suit  was  for  damages  caused  to  the  plaintifiV  ship,  the 
Lord  Clyde,  by  a  collision  at  sea.  The  plaint  stated  the  fact 
of  the  collision,  and  that  it  was  caused  by  the  negligence  of 
the  defendant  and  his  crew ;  and  submitted  that  the  defendant 
was  subject  to  the  jurisdiction  of  the  court,  on  the  ground 
that  he  had  instituted  a  suit  against  the  plaintiffs  ship, 
the  Lord  Clyde,  for  damages  caused  by  the  same  collision. 

The  appeal  was  heard  before  Couch,  C.  J.,  and  Westropp,  J. 

Green,  for  the  appellant : — The  defendant,  by  instituting  a 
suit  for  damages,  had  subjected  himself  to  the  jurisdiction  of 
the  court ;  and  rendered  himself  liable  to  be  sued  for  dam- 
ages alleged  to  be  caused  by  the  same  collision.  Even  the 
power  of  attorney  filed  in  the  suit  brought  by  the  defendant 
[Admiralty  Suit  No.  2  of  1867]  authorises  Mr.  Acland  to 
sue  and  be  sued.  The  rejected  plaint  was  also  presented  in 
the  Admiralty  jurisdiction  of  the  court :  1  Robinson,  Adm. 
Ca.  387.  It  was  competent  for  the  plaintiffs  here  to  pro- 
ceed in  rem  against  the  ship,  or  in  personam  against  the 
master  or  the  owners.  The  ship  was  not  in  Bombay  when 
the  plaint  was  presented.  The  Admiralty  jurisdiction  of  the 
court  is  the  same  as  that  of  the  Supreme  Court :  Original 
Letters  Patent,  Sec.  31 ;  Amended  Letters  Patent,  Sec.  32 ; 
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 18R7.  Supreme  Court  Charter,  Sees.  53,  54.    The  practice  in 

Chancery  is  to  stay  the  proceedings  in  a  suit,  until  an 
Steam  Nav.  answer  m  ^  Cross-suit  is  filed. 

V. 

Co 

ITklkux         The  following  authorities  were  cited  : — The  Serhujapatam 
Mabtkk  &c.  jaj .  The  Qamco  (ty  .  Coote's  Admiralty  Practice,  28  •  Murray 
v.  Vihart  (c)  ;  Ex  parte  Mahomed  Firoz  Shah  (d)  ;  1  Morley's 
Digest,  Jurisdiction,  147. 

Per  Curiam  : — We  set  aside  the  order  rejecting  the  plaint, 
and  order  it  to  bo  received  and  filed :  and  we  order  the 
costs  of  this  appeal  to  be  costs  in  the  suit.  « 

(a)   3  W.  Robinson  41.  (b)   5  Law  Times,  N.  S.  7/3. 

(c)   1  Phillips  521.  (d)   TayL  &  Bell,  74. 

■  Ot 


Aug.  19.  Original  Suit  No.  1507  of  1866. 

Lakshmi'ba'i,  widow  of  Krislmanatli 
Moroba  Plaintiff. 

Ganpat  Moroba',  Na'ra'yan  Moroba', 
and  Satyabha'ma'ba'i,  widow  of  Vi- 
nayak  Moroba  Defendants. 

Hindu  Law— Family  Property — Partition— Will — Testamentary  Power 
— Coparcenary— Tenancy -in-Common— The  words  "share  and  share 
alike" — Construction— Life  Estate  of  Widow  in  Immoveables— Doctrine 
of  Mitdks hard— Reunion—  Joint  Enjoyment. 

V.  and  M.,  Hindus  residing  in  Bombay,  made  a  deed  of  partition,  in 
1823,  of  the  whole  of  the  family  property,  moveable  and  immoveable, 
which  had  come  into  their  exclusive  joint  enjoyment  on  the  death  of 
their  father.  V.  died  in  185D,  having  made  a  Will,  prepared  by  an 
English  solicitor,  in  the  English  language  and  form,  by  which,  after  various 
bequests  to  members  of  the  family,  he  disposed  of  the  residue  of  his 
estate  :  one  third  share  to  his  son  V.  absolutely ;  another  third  to  his  son 
L.  absolutely  ;  "  and  the  remaining  clear  third  share  to  my  grandsons  K., 
V.,  G.,  and  N.,  the  sons  of  my  late  son  Morob&  deceased,  their  and  each 
of  their  respective  heirs,  executors,  administrators,  and  assigns,  share 
and  share  alike."  These  residuary  bequests,  it  was  provided,  were  not 
to  take  effect  untd  after  the  death  of  the  testator's  widow,  who  was  ap- 
pointed executrix  and  manager  of  the  whole  estate  during  her  life  ;  but 
the  estate  was  divided  by  the  award  of  arbitrators,  in  1855,  after  making 
a  provision  for  the  widow,  in  substantial  accordance  with  the  directions  of 
the  will.  V.  and  L.  immediately  thereafter  took  possession  of  their 
respective* third  shares  of  the  moveable  and  immoveable  estate;  but 
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the  third  share  allotted  to  the  four  sons  of  M.,  who  were  all  still  infants,  1867. 

remained  unapportioned  until  1856,  when,  on  a  suit  being  filed,  the  greater  Lakshmi'ba'i 
part  of  the  moveable  property  was  apportioned.    The  immoveable  property  « 
allotted  to  them  remained  unapportioned ;  and  was  managed  first  by  the  Mouoha' 
widow  of  M.,  till  her  death  in  1855 ;  then  by  his  eldest  son,  K.,  till  his        et  aL 
death,  without  male  issue,  in  185.9 ;  then  by  the  next  eldest  son,  V.,  till  his 
death,  without  issue,  in  1864 ;  and  afterwards  by  the  elder  of  the  two 
surviving  sons  ;  and  the  proceeds  were  treated  throughout,  as  though  the 
property  was  held  in  coparcenary  by  the  four  sons  as  a  joint  and  undivided 
Hindu  family. 

In  a  suit  brought  by  L.,  the  widow  of  K.,  against  K.'s  surviving  bro- 
thers and  S. ,  the  widow  of  his  brother  V.,  in  which  L.  claimed  to  be 
absolutely  entitled  as  heir  of  her  husband  [and  also  as  heir  of  her  daugh- 
ter, who  died  after  her  husband's  death,  childless  and  unmarried],  to  a 
fourth  part  of  the  third  share  of  the  estate  allotted  by  the  award  of 
1855:— 

Held  (1)  That  the  words  "  share  and  share  alike"  occurring  in  the  Will 
of  V.,  ought  not  to  be  construed  as  necessarily  constituting  a  teuancv-in- 
common,  with  all  the  incidents  attached  thereto,  in  English  law ;  but  that 
each  of  the  four  sons  of  M.  took  a  separate  share  in  the  third  of  the  tes- 
tator's residuary  estate  ;  the  share  of  each  son  going,  on  his  decease,  to 
those  who  woidd,  according  to  Hindu  (and  not  according  to  English)  law, 
be  his  heirs  as  a  separated  Hindu.  (2)  That,  with  regard  to  the  immove- 
able property  devised  by  the  Will  and  allotted  by  the  Award  to  the  sons  of 
M.,  there  never  was  a  union  of  estate — a  coparcenary — from  the  Com- 
mencement ;  and,  consequently,  there  was  no  Reunion  in  the  sense  of  the 
Hindu  law,  notwithstanding  joint  enjoyment  and  common  residence  ;  but 
only  postponement  for  a  time,  and  for  purposes  of  convenience,  of  an  ap- 
portionment of  the  estate,  which  was,  accordingly  (among  other  things) 
decreed. 

THIS  suit,  the  facts  of  which  are  fully  stated  in  the  judg- 
A  ment,  was  heard  before  Arnould,  J.,  in  a  Division  Court 
on  the  20th  of  July,  and  the  5th,  8th,  and  9th  of  August,  1867. 

Pi  got  and  Marriott  for  the  plaintiff. 

Howard  for  the  1st  and  2nd  defendants. 

The  Advocate  General  {Hon'lle  L.  E.  Bayley)  for  the  3rd 
defendant. 

Cur.  adv.  vult. 

Arnould,  J.: — In  this  case,  which  involves  several  points  of 
Hindu  law,  the  following  appear  to  bo  the  material  facts  : — 

In  th)j  year  1823  two  brothers,  Vasudev  Vishvanath  and 
Madhavji  Vishvandth,  made  a  deed  of  partition  (the  legal 
validity  of  which  has  never  been,  and  is  not  now,  disputed) 
of  all  the  family  property,  moveable  and  immoveable,  which 
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1867.  had  come  into  their  exclusive  joint  enjoyment  on  the  death, 
Lakshmi'ba'i  Qf  tiieir  gather,  of  whom  they  were  either  the  only,  or  the 

Ganpat  on]y  8urviving,  male  issue,  and  with  whom  in  his  lifetime 
Mukoba'  j  0  % 

et  ol.  they  must  be  presumed,  nothing  appearing  to  the  contrary, 
to  have  formed  a  joint  and  undivided  Hindu  family.  Upon, 
or  shortly  after,  the  execution  of  the  partition  deed  of  1823, 
the  whole  of  the  family  property  was  in  fact  apportioned  into 
two  separate  shares — known  respectively  as  Vasudev's  share 
and  Madhavji's  share. 

At  the  time  of  the  execution  of  the  partition  deed  of  1823, 
Madhavji  was  (as  until  his  death  he  continued  to  be)  with- 
out male  issue ;  but  Vasudev  had*  five  sons,  all  then  born,  but 
all  then  infants,  via.,  (1)  Vithoba,  (2)  Vishvanath,  (3)  Ram- 
chandra,  (4)  Morobd,  (5)  Lakshuman. 

Vishvanath,  the  second  son  of  Vasudev,  about  the  time  of 
the  execution  of  the  partition  deed  of  1823,  was  adopted  by 
his  uncle  Madhavji,  and  on  Madhavji's  death  inherited,  and 
has  ever  since  enjoyed,  Madhavji's  separated  share.  IIo 
has  nover  made  claim  to,  nor  does  he  now  make  claim  to, 
any  interest  in  the  separated  sharo  of  his  natural  father, 
Vasudev ;  nor  did  Vasudev,  in  his  lifetime,  claim,  nor  have 
any  of  the  sons  or  grandsons  of  Vasudev  since  claimed,  nor 
do  they  now  claim,  any  interest  in  the  separated  share  of 
Madhavji.  The  family  house  being  large  and  commodious, 
all  the  members  of  the  family,  of  both  branches  (Vasudev' s 
branch  and  Madhavji's  branch),  have  continued  to  resido 
under  its  roof  down  to  the  present  time.  Vishvanath,  tho 
adopted  son  of  Madhavji,  though  he  seems  frequently  to 
have  messed  and  worshipped  in  common  with  his  natural 
father,  Vasudev,  and  his  natural  brothers,  yet  has  always  had 
a  separate  set  of  rooms  appropriated  to  him  in  the  upper 
part  of  the  family  house,  and  the  expenses  of  his  establish- 
ment have  always  been  defrayed  out  of  the  proceeds  of  his 
separate  estate. 

Ramchandra,  the  third  son  of  Vasudev,  died  intestate  and 
without  issue,  but  leaving  a  widow,  in  his  father's  lifetime. 
Moroba,  the  fourth  son,  also  died  in  the  lifetime  of  his  father, 
intestate,  but  leaving  a  widow,  Anpiirnabai,  and  four  sons, 
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Krishnanath,  Vinayak,  Ganpat,  and  Narayan.    Ganpat  and  1867. 
Narayan,  now  the  sole  survivors  of  these  four  sons  of  Moroba,  Laks^mi  ba  1 
are  respectively  the  first  and  second  defendants  in  this  suit  :  ££*obI' 
Lakshmibai,  the  plaintiff,  is  the  widow  of  the  deceased  son      et  al. 
Krishnanath :  Satyabhdmabai,  the  third  defendant,  is  the 
widow  of  the  deceased  son  Vinayak. 

On  the  23rd  of  December  1850  Vasudev  Vishvanath  died, 
having,  on  the  14th  of  November  1850,  made  a  will,  in  the 
English  language  and  form,  and  prepared  by  an  English 
solicitor,  by  which,  after  making  various  bequests  to  differ- 
ent members  (principally  female  members)  of  his  family, 
and  constituting  his  widow,  Lakshmibai  the  elder  (who  is 
still  living),  executrix  and  manager  of  all  his  estate  for  her 
life,  he  thus  disposes  of  the  residue  : — "  One  clear  third  part 
or  share  thereof"  to  his  son  Yithoba  absolutely  :  "  another 
clear  third  part  thereof"  to  his  son  Lakshuman  absolutely ; 
"  and  the  remaining  clear  third  part  or  share  thereof,  to  my 
grandsons,  the  sons  of  my  late  son  Moroba  deceased  j — Krish- 
nanath, Vinayak,  Ganpat  and  Narayan,  tlteir  and  each  of  their 
respective  heirs,  executors,  administrators,  ami  assigns,  share 
and  share  alike." 

By  one  of  the  provisions  of  the  will,  the  residuary  devise 
was  not  to  take  effect  until  after  the  death  of  the  testa- 
tor's widow,  the  elder  Lakshmibai ;  but  this  having  led  to 
some  ill-feeling  in  the  family,  in  tho  year  1854,  the  elder 
Lakshmibai,  Vithoba,  Lakshuman,  and  Anpurnabai,  the 
widow  of  Moroba,  and  guardian,  under  tho  will,  during  their 
minority,  of  Moroba's  four  sons,  Krishnanath,  Vinayak, 
Ganpat,  and  Narayan  (all  then  still  infants),  agreed  that  the 
whole  of  tho  testator's  property  should  be  at  once  appor- 
tioned among  the  several  objects  of  his  bounty,  in  substan- 
tial accordance  with  the  disposition  of  his  will,  by  the 
award  of  Mr.  Rimington,  the  solicitor  of  this  court,  and  of 
three  native  gentlemen  named  as  his  co-arbitrators. 

On  the  1 7th  of  May  1855  Mr.  Rimington  and  his  co-arbitra- 
tors made  a  very  fair  and  equitable  award,  by  which,  after 
securing  a    suitable  provision  for  the  testator's  widow, 
Lakshmibai  the  elder,  and  carrying  out  tho  bequests  of  the 
iv. — 20  o  c 
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1867.  will  as  to  the  other  members  of  the  testator's  family,  they 

Lakshmi  ha  i  ^jvj^e ^  tj10  residuary  estate  into  threo  portions  {as  specified 
Ganpat     jn  fcno  i8t  2nd,  and  3rd  schedules  to  their  Award)  between 
*tal.      (1)  Vithoba,  (2)  Lakshuman;  (3)  tho  four  sons  of  Moroba, 
Krishnanath,  Vinayak,  Ganpat,  and  Narayan. 

Vithoba  and  Lakshuman  immediately  took  possession  of 
the  respective  shares  thus  allotted  to  them  under  the  Award, 
both  of  tho  moveable  and  immoveable  proporty.  Lakshuman 
(who  has  since  been  found  a  lunatic  by  this  court)  has  sold 
all  his  share  of  the  immoveable  property,  and  apparently 
squandered  tho  proceeds  :  Vithoba  has  sold  only  a  portion 
of  his  share  of  the  immoveable  property,  and  that  very  ad- 
vantageously. 

The  third  sharo  of  tho  testator's  residuary  estate  allotted, 
under  the  3rd  schedule  of  Mr.  Rimington's  Award,  to  the 
four  sons  of  Moroba,  remained  under  the  management  of 
their  mother,  Anpurnabai,  until  her  death,  in  July  1855  ;  nor 
had  any  actual  division  or  apportionment  even  of  the  move- 
able property  allotted  in  this  3rd  schedule  of  the  Award 
taken  place,  when,  on  the  10th  of  July  1856,  a  friendly  suit 
was  filed  on  tho  Equity  side  of  the  late  Supreme  Court,  for 
a  partition  of  tho  greater  portion  of  the  moveable  property 
included  in  the  3rd  schedule  of  Mr.  Rimington's  Award. 
In  this  suit  Vinayak,  Ganpat,  and  Narayan  (the  two  latter 
being  represented  by  their  uncle  Vishvanath  Madhavji  as 
their  next  friend)  were  plaintiffs  :  and  Krishnanath  Moroba 
(together  with  a  sister,  Sonabai,  since  deceased)  was  de- 
fendant. 

It  is  admitted  that,  under  the  decree  and  the  Master's 
report  in  this  suit,  an  actual  partition  and  apportionment  of 
the  great  bulk  of  the  moveable  property  allotted  to  the  sharo 
of  the  four  sons  of  Moroba  by  the  3rd  schedule  of  Mr.  Rim- 
ington's Award,  has,  in  fact,  taken  place.  It  is  also  admitted 
that  Ganpat  and  Narayan,  tho  first  and  second  defendants  in 
this  suit,  have  enjoyed  and  are  now  enjoying  their  fair  and 
equal  share  in  tho  moveable  property  so  apportioned.  A 
certain  portion  of  the  moveable  property  allotted  under  tho 
3rd  schedule  of  tho  Award,  consisting  principally  of  dresses 
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and  jewellery,  is  still  unpartitioned,  and  that  such  portion  of 
the  moveable  property  may  now  be  partitioned,  is  part  of 
the  prayer  of  the  plaintiff  in  this  suit.  m££5 

Of  the  immoveable  property  allotted  under  the  3rd  sched- 
ule of  Mr.  Rimington's  Award  to  the  four  sons  of  Moroba, 
no  partition  or  apportionment  was  decreed,  or  indeed  prayed 
for,  in  the  Equity  suit  of  1856;  it  being  expressly  stated, 
in  the  last  paragraph  but  ono  of  the  bill  in  that  suit,  that  it 
was  u  not  for  the  benefit  of  tike  said  infant  plaintiffs  (Ganpat 
and  Narayan),  nor  the  wish  of  tlie  plaintiff  Vinayah  JBforoba, 
that  any  immediate  partition  should  be  made  of  the  said  im- 
moveable property." 

Accordingly,  the  portion  of  the  immoveable  property  of  the 
testator  devised  to  the  four  sons  of  Moroba  by  the  residuary 
clause  of  the  Will  of  1850,  and  allotted  to  them  by  the  3rd 
schedule  of  the  Award  of  1855,  has  hitherto  remained,  and 
still  is,  unpartitioned.  The  evidence  in  this  case,  moreover, 
clearly  shows  that,  at  all  events  from  the  date  of  the  Award 
of  1855,  this  portion  of  the  immoveable  property  has  been 
managed  and  enjoyed  first  by  tho  widow,  and,  after  her  death, 
by  the  sons  of  Moroba,  precisely  in  the  same  way  as  it  would 
have  been  managed  and  enjoyed,  had  it  vested  in  the  four 
sons  of  Moroba  in  coparcenary,  as  constituting  among  them- 
selves a  joint  and  undivided  Hind6  family. 

The  widow  Anpurnabai  managed  till  her  death,  in  July 
1855 ;  then  Krishnan&th,  the  eldest  son  of  Moroba,  till  his 
death,  intestate  and  without  male  issue,  in  1859  ;  then  Vina- 
yak, the  next  eldest,  till  his  death,  intestate  and  without 
issue,  in  1864;  and  from  that  timo  to  the  present  the 
property  has  bocn,  and  now  is,  managed  by  Ganpat,  tho 
elder  of  the  two  surviving  sons  of  Moroba,  who  are 
respectively  the  first  and  second  defendants  in  this  suit. 
Dwelling  in  the  same  portion  of  the  family  house,  messing 
together  and  worshipping  in  common,  the  sons  of  Moroba 
are  proved,  ever  since  the  Award  of  1855,  if  not,  indeed,  from 
an  earlier  date,  to  have  paid  their  joint  family  expenses 
out  of  the  rents  and  proceeds  of  this  unpartitioned  share  of 
the  immoveable  property,  devised  to  them  by  the  Will,  and 
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186?-  allotted  to  tlicin  under  the  Award.  Those  rents  and  proceeds 
Lakshmi  ba  i  ^  8hown  to  have  formed  a  common  stock  or  fund,  out  of 
Mokoba'  wmcn>  a^ter  tuo  Jomfc  fiwwly  expenses  were  defrayed,  the 
et  al  surplus  was  laid  by,  on  the  joint  family  account,  by  the 
managing  elder  brother  for  the  time  being.  In  short,  the 
evidence  clearly  shows  a  joint  undivided  enjoyment  as  a 
matter  of  fact,  by  these  four  sons  of  Moroba,  of  their  unparti- 
tioned  one-third  share  of  the  immoveable  property  devised  to 
them  by  the  Will  and  allotted  to  them  by  the  Award — an 
enjoyment  extending  from  the  date  of  the  Award,  if  not  from 
an  earlier  period,  down  to  the  present  time.  Whether  this 
joint  enjoyment  is  evidonco  of  reunion,  according  to  Hindu 
law,  among  the  sons  of  Moroba,  or  whether  it  was  a  mere 
matter  of  convenient  arrangement,  and,  therefore,  not  of 
force  to  alter  or  disturb  legally  vested  rights,  is  one  of  the 
questions  in  this  case  ;  but  of  the  fact  of  such  joint  enjoy- 
ment there  can,  on  the  evidence,  be  no  doubt. 

In  February  1866,  Lakshnribdi,  the  plaintiff  in  the  suit, 
the  widow  of  Krishnanath  (the  elder  of  the  four  sons  of 
Moroba),  caused  her  solicitors  to  send  a  notice  to  Ganpat  and 
Narayan,  the  two  surviving  sons  of  Moroba,  to  insist  on  an 
immediate  partition  of  the  yet  unpartitioned  portion  of  the 
moveable  proporty,  ornaments,  clothing,  &c,  and  the  appro- 
priation to  her  of  her  late  husband's  share  therein.  To  this 
the  solicitors  of  Ganpat  and  Narayan  replied,  that  the  four 
brothers,  both  before  and  after  the  date  of  Mr.  Rimington's 
award,  constituted  a  joint  and  undivided  family  according  to 
Hindu  law,  and  that,  therefore,  she  (Lakshmibai)  as  the  son- 
less  widow  of  one  of  the  brothers,  was  entitled  to  no  share 
at  all  in  the  family  property,  but  to  a  mere  maintenance. 

Ever  since  her  marriage  with  Krishnanath  down  to  tho 
time,  or  about  the  time,  of  her  sending  tho  notice  of  Febru- 
ary 1866,  Lakshmibai  had  continued  to  reside  in  the  family 
house.  She  then  left  it,  and  in  October  1866  filed  her  plaint 
in  the  present  suit.  In  this  plaint  she  makes  the  case  that 
her  late  husband  Krishnanath,  under  his  grandfather's  will, 
was  entitled  to  a  separate  fourth  share  in  that  portion  of 
the  testator's  property  which  was  devised  to  the  four  sons 
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of  Moroba,  and  that  Krishnanath  never  brought  such  his   1867-__ 

separate  one-fourth  share  into  the  family  again,  although,  for 
convenience  sake,  the  parties  to  the  Equity  suit  of  1856 
agreed  not  to  press  for  an  actual  division  of  the  immoveable, 
and  of  certain  portions  of  the  moveable,  property.  She, 
accordingly,  prays  that  she  may  be  declared  absolutely 
entitled,  as  heir  of  her  late  husband,  to  a  fourth  part  of  the 
property  sot  forth  in  the  3rd  schedule  of  tho  Award  of  1855 ; 
that  a  partition  into  four  equal  shares  bo  forthwith  made 
of  the  said  property  for  the  benefit  of  tho  parties  entitled 
thereto ;  that  the  Commissioner  of  this  court  be  directed  to 
take  accounts  of  the  management  of  tho  property  since  the 
death  of  Krishnanath,  &c,  to  frame  a  scheme  for  the 
partition  of  the  said  premises,  and  to  report  whether  it 
would  be  necessary  or  advisable  to  sell  the  whole,  or  any  and 
what  partition  thereof. 

On  the  30th  of  January  1867,  Ganpat  and  Narayan,  and 
on  the  22nd  of  February  1867,  Satyabhamabai,  respectively 
filed  their  written  statements. 

Ganpat  and  Narayan  sot  up  the  case  that  tho  plaintiffs 
late  husband,  Krishnanath,  died  a  member  of  an  undivided 
Hindu  family ;  that  on  his  death,  without  male  issue,  his 
share  merged  in  the  family  estate ;  that  the  plaintiff,  as  his 
widow,  is  only  entitled  to  maintenance,  and  not  to  the  parti- 
tion or  other  relief  for  which  she  prays. 

Satyabhamabai,  as  the  childless  widow  of  Vinayak,  claims 
to  be  entitled  to  an  equal  fourth  part  of  the  immoveable,  and 
of  the  undivided  portion  of  the  moveable,  property  devised 
to  the  four  sons  of  Moroba  by  the  Will  of  1850,  and  allotted 
by  the  Award  of  1855 ;  sho  prays  that  a  partition  may  be  made, 
and  as  to  the  accounts,  submits  that  they  should  be  taken, 
if  at  all,  not  from  the  death  of  Krishnanath  only,  but  from 
that  of  Anpurnabai. 

Such  being  the  material  facts  of  the  case,  many  legal 
points  were  raised. 

It  was  first  contended  by  Mr.  Howard,  for  the  first  and 
second  defendants,  that,  though  he  admitted  that  the  partition 
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of  1823  was  valid  in  law,  and  had  always  been  acquiesced  in 
and  acted  on,  in  fact — yet,  as  the  property,  the  subject  of 
that  partition,  was  ancestral,  it  could  not  be  alienated  by  gift 


Lak.8hmiWi 

V. 

G AN PAT 

Moroba' 

et  aL      or  disposed  of  by  will,  in  the  same  manner  as  self-acquired 
property. 

On  this  point  it  seems  sufficient  to  refer  to  the  decision  of 
the  Privy  Council  in  the  Rajah  ofShivagunga's  Case  (a),  in 
which,  after  an  elaborate  review  of  all  the  authorities,  the 
position  was  established,  that  *  when  property  belonging  in 
common  to  a  united  Hindu  family  has  been  divided,  the 
divided  shares  go  in  the  general  course  of  descent  of  separate 
property." 

It  certainly  would  seem  fairly  to  follow  from  this  deci- 
sion that  the  same  power  of  alienation  by  gift,  or  disposal  by 
will,  must  exist  in  the  case  of  divided  ancestral  property,  a8 
in  the  case  of  other  separate  property ;  and  this  position  has 
accordingly,  been  affirmed  in  a  recent  well-considered  judg- 
ment of  the  High  Court  of  Bombay  in  the  exercise  of  its 
appellate  jurisdiction,  delivered  by  Mr.  Justice  Westrojyp,  on 
the  13th  of  October  1866  :  Narottam  Jagjivan  v.  Narsandds 
Harikisandds.  (h) 

Whether,  in  tho  case  even  of  separate  property,  the  right 
of  disposition  by  will  is  strictly  co-extensive  among  Hindus 
with  the  right  of  alienation  inter  vivos,  is  a  point  that  may 
still,  perhaps,  be  regarded  as  open  to  some  question.  That 
it  is  thus  co-extensive,  was  apparently  affirmed  in  the  ela- 
borate and  well-considered  judgment  dolivered  in  the  High 
Court  of  Madras  by  Chief  Justice  Scotland  in  April  1863: 
Vallindyagam  Tilldi  v.  PachcJw  and  others,  (c)  Mr.  Justice 
Holloway,  however,  in  January  1866,  expressed  himself  to  the 
effect  that  the  doctrine  tliat  a  man  may  devise  whatever  he  may 
give  has  never  yet  been  established  by  judicial  decision,  (c*) 

On  this  point,  however,  it  is  not  necessary  in  the  present 
case  to  express  any  opinion ;  for  here  the  testator,  by  the  will 

(a)  9  Moo.  Ind.  App.,  609. 
(b)    3  Bom.  H.  C.  Rep.,  a.  c.  j.,  6. 
(c)    1  Mad.  H.  C.  Rep.,  326 ;  and  see  especially  pp.  337  and  339. 
(rf)  3  Mad.  H.C.  Rep.,  55. 
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of  1850,  though  undoubtedly  dealing  with  his  sharo  of  the . 
property  partitioned  in  1823,  as  separate  and  not  as  joint  LaK8UMIBAI 
family  property,  has  not,  as  it  appears  to  me,  at  all  exceeded  £™£ 
the  powers  which,  according  to  a  long  current  of  uncontested  ctal. 
decisions,  are  by  law  vested  in  a  Hindu,  when  disposing  by 
will  of  his  separate  property.  Ho  has  excluded  none  who, 
by  the  ordinary  course  of  descent,  would  have  had  any  right 
to  inherit,  and  ho  has  divided  his  residuary  estate  into 
three  equal  shares — giving  one  of  such  shares  to  each  of  his 
two  then  surviving  sons,  and  the  remaining  third  in  equal 
portions  to  the  four  sons  of  the  only  one  amongst  his  own 
deceased  sons  who  left  male  issue.  His  other  deceased  son, 
Ramchandra,  left  no  issue,  only  a  widow,  who  is  equitably 
provided  for  in  the  Will;  and  his  other  surviving  son, 
Vishvanath,  had  been  taken  out  of  his,  the  testator's,  branch 
of  the  family,  by  virtue  of  his  adoption  by  the  testator's 
brother,  about  tho  timo  of  the  partition  of  1823. 

There  has  been  a  recent  decision  of  the  High  Court  of 
Madras,  that  in  the  absence  of  all  proof  of  fraud,  or  undue 
advantage  or  gross  inequality  (all  of  which  aro  absent  in 
the  present  case),  infants  are  bound  by  an  agreement  for 
division  in  which  they  were  represented  by  their  mother  as 
guardian :  Nallappa  Reddi  v.  Balammal  and  others,  (e) 
On  the  authority  of  this  case  it  might  be  fairly  contended 
that  the  first  and  second  defendants  in  the  present  suit  were 
bound  by  the  award  of  1855.  But  even  apart  from  the  award 
and  the  Equity  suit  of  1856,  under  the  decree  and  report  in 
which  the  first  and  second  defendants  (as  tho  evidence  clearly 
shows)  have  actually  taken  an  apportionment  of  the  larger 
part  of  the  moveable  property  allotted  under  the  3rd  schedulo 
of  the  Award  of  1855 — apart,  I  say,  from  all  consideration 
of  these  matters,  I  have  been  unable,  after  giving  the  best 
attention  in  my  power  to  the  arguments  adduced  by  Mr. 
Howard  on  this  part  of  the  case,  to  understand  how  it  can 
be  seriously  contended  that  this  testator  had  not  the  legal 
right  so  to  dispose  of  his  share  of  the  property,  divided 
between  him  and  his  brother  Madhavji  by  the  admittedly 

(e)  2  Mad.  H.  C.  Rep.,  182;  16th  July  1864. 
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valid  partition  deed  of  1823,  as  be  did,  in  fact,  dispose  of  it 
by  the  will  of  1850.  It  appears  to  me,  upon  the  best  consi- 
deration I  have  been  able  to  give  to  the  case,  that  he  clearly 
had  such  testamentary  disposing  power. 

The  next  question  is  assuming  him  to  have  had  such  dis- 
posing power,  what  estate  was  vested  in  the  four  sons  of 
Moroba.  by  the  clause  in  the  will  devising  the  residuary  third- 
share  to  them.  For  the  plaintiff  it  was  contended  that  the  will 
(though  made  by  a  Hindu),  being  in  the  English  language 
and  form,  the  words  "share  and  share  alike"  must  have 
the  same  technical  sense  given  to  them,  as  they  undoubtedly 
have  acquired  in  English  wills  ;  and  that  the  clause  must, 
accordingly,  be  held  to  have  vested  in  the  four  sons  of 
Moroba  a  tenancy- in-common  in  fee,  according  to,  and  with 
all  the  incidents  annexed  to  it  by,  English  law :  Jarman  on 
Wills,  Vol.  II.,  p.  211. 

In  support  of  this  proposition  reference  was  made  to  the 
case  of  Morton  v.  Lee  (/),  and  to  the  case  of  Gangabai  v. 
Thavur  Moolla,  decided  by  the  late  Chief  Justice,  on  the 
Equity  Side  of  the  late  Supreme  Court,  (g)  With  regard  to 
the  case  in  the  Privy  Council,  it  may  be  sufficient  to  observe, 
that  though  the  marginal  note  of  the  Reporter  affirms  the 
proposition  contended  for  positively,  tho  judgment  of  the 
Privy  Council  by  no  means  goes  to  the  same  extent,  and 
does  not  warrant  a  reference  to  their  Lordship's  decision,  as 
clearly  or  categorically  establishing  the  principle  of  con- 
struction in  support  of  which  it  has  been,  more  than  once, 
citod  in  this  court.  The  decision  in  Gangabai  v.  Thavur 
Moolla  has,  in  my  opinion,  been  a  good  deal  misunderstood. 
In  that  case  a  lady  belonging  to  the  Khoja  community  had 
made  a  will  in  the  English  language  and  form,  disposing  of 
a  part  of  her  property  in  charity.  Those  who  opposed  the 
will  contended  that  the  word  "  charity"  should  be  read 
H  dharm"  and  that  parol  evidence  should  be  admitted  to 
show  that  (t  dharm  "  was  the  word  used  by  the  testatrix  in 
giving  instructions  for  her  Will ;  and  they  urged  this  view, 

if)   U  Moo.  P.  C.  Ca.  211.   {g)    1  Bom.  H.  C.  Ifcp.  71. 


 1867.  

Lak.shui'ba'i 
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in  order  to  set  aside  the  disposition  to  "  charity  "  as  a  void  ,  18G7-  

bequest,  on  the  authority  of  certain  cases  in  which  the  late  v. 
Supreme  Court  and  this  Court  had  refused  to  carry  out  be-  moroba' 
quests  to  dharm  (h).  The  late  Chief  Justice,  id  res  m  ay  is 
valeat  quam  'pereaty  rejected  the  application  to  lot  in  parol 
evidence,  and  uphold  the  Will,  on  the  ground  expressed  in 
the  following  passage  of  his  judgment : — "  The  testatrix  wtis 
not  obliged  to  make  her  Will  in  English,  but  having  selected 
that  language  to  convoy  her  intentions  under  the  safeguard 
of  an  English  solicitor,  the  Will  must,  after  thirteen  years, 
and  in  the  absence  of  any  allegation  of  doception  or  fraud, 
be  now  taken  to  have  intended  what  is  dearly  expressed 
in  ar  (i) 

Of  the  equity  and  justice  of  this  decision  there  can  be  no 
doubt ;  and  it  is  based  on  the  plain  and  intelligible  ground, 
that  a  testator  must  be  taken  to  have  intended  by  his  Will 
what  is  clearly  expressed  in  it. 

It  does  not  appear  to  me  that  either  of  theso  cases  supports 
the  proposition  that  a  Native  making  a  will  in  the  English 
language  and  form,  through  the  medium  of  an  English  so- 
licitor, is  nocessariiy  to  be  taken  as  intending  to  convey 
by  the  expressions  used  in  the  Will  all  the  technical  mean- 
ings which  in  a  long  course  of  judicial  construction  have 
been  attached  to  them  in  the  English  courts,  but  of  which  a 
Native  testator  may,  most  reasonably  and  fairly,  bo  presumed 
to  have  been  wholly  ignorant. 

The  very  reasons,  for  instanco,  assigned  by  Mr.  Jar  man 
for  the  technical  construction  put  by  English  Judges  on  such 
expressions  as  "  share  and  share  alike "  in  English  wills, 
show  that  the  rule  of  construction  contended  for  is  one  that 
should  not  be  adopted  by  Indian  tribunals,  in  suits  between 
Hindus.  "  The  preceding  cases,  "  says  Mr..  Jarman, "  evince 
the  anxiety  of  later  [English]  Judges  to  givo  effect  to  the 
slightost  expressions  affording  an  argument  in  favour  of  a 
tenancy  in  common — an  anxiety  which  has  been  dictated  by 

(A)  As  to  these  cases  see  note  of  the  Reporter  in  1  Bom.  II.  C  Rep.,  274. 

(t)  Ibid.,  p.  75. 

iv. — 21  o  c 
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1867-  the  conviction  iliat  this  species  of  interest  is  better  adapted  to 
Lakshmi  ba  i  answer  fa  exigencies  0-f  families  than  joint  tenancy  :"  Jarman 

2""-    on  Wills,  Vol.  n,  p.  211. 


Moroba' 
et  aL 


This  ground  of  decision  is  not  applicable  to  suits  between 
Hindus  in  India,  where,  as  is  well  known,  the  unit  of  pro- 
prietorship is,  and  for  ages  has  been,  not  the  individual,  but 
tho  family;  and  where  it  is  incumbent  on  the  courts,  by  a 
long-settled  rule,  always  to  presume,  where  Hindu's  are  the 
litigating  parties,  in  favour  of  a  family  being  undivided,  till 
the  contrary  is  proved. 

For  these  reasons  it  appears  to  me  that  in  a  suit  like  the 
present,  in  which  all  the  parties  are  Hindu's,  I  ought  not  to 
construe  the  words  "share  and  sJiare  alike, "  occurring  in 
this  Will,  as  necessarily  constituting  a  tenancy  in  common, 
with  all  tJie  incidents  attached  thereto  in  English  law.  It  seems 
to  mo  that  the  true  rule  of  construction  is  to  tako  all  the 
words  as  they  stand  in  this  clause  of  the  Will  in  their  plain 
and  natural  sense  ;  and  so  taking  them,  I  am  clearly  of  opinion 
that  they  give  to  each  of  the  four  sons  of  Moroba  a  separate 
share  in  the  third  of  the  testator's  residuary  estate,  the  share 
of  each  son  going  on  his  decease  to  those  who  would,  accord- 
ing to  Hindu  [and  not  according  to  English)  law,  be  his  heirs 
as  a  separated  Hindu. 

» 

Now  the  plaintiff,  Lakshmibai,  and  the  third  defendant, 
Satybhamabai,  being  respectively  (according  to  the  above 
construction)  the  widows  of  Krishnanath  and  Vinayak,  sepa- 
rated Hindu's  who  died  without  male  issue,  are  respectively 
entitled  by  Hindu  law,  as  their  heirs,  to  the  fourth-share  of 
their  respective  husbands  in  tho  moveable  and  immoveable 
property  devised  to  the  four  sons  of  Moroba  by  the  Will  of  the 
testator,  and  allotted  to  them  under  tho  3rd  schedule  of  the 
Award  of  1855.  Each  of  theso  two  widows,  as  to  their  re- 
spective late  husbands'  undivided  fourth-share  of  tho  movea- 
bles, is  entitled  absolutely :  as  to  the  undivided  fourth-share 
of  the  immoveables,  each  is  entitled  to  an  estate  /or  life  only, 
without  power  of  alienation,  except  for  certain  very  special 
and  stringent  purposes  of  religion  or  necessity. 
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That  the  widow  of  a  separated  and  sonless  Hindu,  in  all  1867. 

parts  of  India  where  the  Mitakshara  law  prevails  (and  this  LaKb*mi  ba'1 
includes  the  Bombay  Presidency),  takes  only  a  life  estate  in 

immoveable  property,  which  goes  on  her  decease  to  those  who  et  <d. 
at  her  decease  are  the  heirs  of  lier  husband,  is  a  position  too 
firmly  established  to  admit  of  doubt. 

An  ingenious  attempt,  indeed,  has  recently  been  mado  by 
Messrs.  West  and  Biihler,  in  their  very  learned  work  on  the 
Hindi!  Law  of  Inheritance  (pp.  lxiv.  to  lxvii.  of  the  Introduc- 
tion), to  show  that  immoveable  property  thus  inherited  by  a 
Hindi,  widow  is  stridhan,  and  goes  on  the  widow's  death  to 
her  heirs,  not  to  her  husband's.  But  the  current  of  op- 
posing authority  is  far  too  strong  to  be  resisted ;  and  the  true 
doctrine  must  be  taken  to  be,  that,  wherever  in  India  the 
Mitakshara  law  prevails,  the  widow  of  a  sonless  and  sepa- 
rated Hindu  takes,  as  his  heir,  his  immoveable  estate  for  her 
life  only,  and  that  on  her  death  those  succeed  her  who  would 
have  been  her  husband's  heirs  in  her  default ;  in  other 
words,  her  estate  is  an  estate  interposed  for  life  between  the 
last  absolute  proprietor  and  his  next  heirs.  See  the  doctrine 
very  clearly  laid  down  in  Colebrooke's  Digest,  Book  V., 
Ch.  viii.,  Sec.  1  (j),  Doe  d.  Kullammal  v.  Kuppu  Filial  (k), 
P.  Bachiraju  v.  V,  Venkatappadu  (Z),  Devkuvarbai's  Case  (m)y 
Jamiyatram  et  al.  v.  Bai  Jamnd.  (n)  The  decisions  of  the 
High  Court  of  Calcutta  are  numerous  o  the  same  effect 
as  to  those  parts  of  Bengal  where  the  Mitakshara  law  pre- 
vails. In  fact,  the  doctrine  must  now  be  regarded  as  finally 
and  conclusively  established. 

Such  then  being,  in  my  opinion,  the  rights  of  the  plain- 
tiff and  the  third  defendant,  under  the  devise  in  this  Will  to 
the  four  sons  of  Moroba,  it  remains  to  consider  whether 
their  rights  are  affected  by  the  circumstances  :  (1)  that  as  to 
the  immoveable  property  devised  (o  these  four  sons  by  the 
Will,  there  has  been  no  partition  of  lands  by  metes  and  bounds  ; 

(J)    Madras  Edn.  of  1865,  pp.  631-532. 
(A)    1  Mad.  H.  C.  Rep.,  85.        (/)    2  Mad.  H.  C.  Rep.,  402. 
(m)    1  Bom.  H.  C.  Rep.,  130.       (n)    2  Bona.  H.  C.  Rep.,  11. 
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1867.  (2)  That,  on  the  contrary  thereof,  the  sons  of  Moroba  have 
Lakbhmi'iu'i  tk^ghont,  in        dealt  with  the  immoveable  property  as 

MoeobI'    *^ouff^  tliey  were>       ^P60*  °*  ifc>  an  undivided  Hindu 
et  al      family ;  and  whether,  therefore,  even  if  their  estate  in  this 
immoveable  property  was,  in  its  creation,  divided,  yet  their 
subsequent  mode  of  enjoying  it  is  not  evidence  of  what  in 
Hindu  law  is  called  Reunion. 

Now  that  there  may  bo,  in  Hindu  law,  a  partition  of  estate 
without  a  partition  of  lands,  a  division  in  title  without  a 
division  in  enjoyment,  is  a  clear  and  elementary  principle. 
See  Vyavahar  Mayukha,  Chap.  IV.,  Sec.  3,  «  Partition  of 
Heritage  \  "  a  very  instructive  case  in  the  High  Court  of  Cal- 
cutta, Mussamut  Josoda  Koonwur  v.  Gonrie  Byjonath  Sohae 
Sing  (o)  ;  and  a  recent  case  in  the  Privy  Council,  Ajppoo- 
vier  v.  Ramasubba  Aiyan  and  others,  decided  on  the  17th  of 
November  1866  (j>),  and  cited  by  SirB.  Peacock,  C.J.,  as  the 
basis  of  his  decision  in  Lalla  Muhabcer  Fershad  and  otliers 
v.  Mussamut  Kundun  Koowar.  (q) 

It  appears,  indeed,  to  have  been  recently  ruled  by  the 
High  Court  of  tho  North- Western  Provinces,  that  in  order 
to  entitle  the  widow  of  a  deceased  brother  to  succeed  in  her 
claim  for  his  separate  share,  there  must  have  been  a  regular 
partition  and  apportionment  of  lands,  and  not  simply  a  divi- 
sion of  estate,  but  the  High  Court  of  Calcutta,  before  which 
this  ruling  was  cited,  has  in  terms  dissented  from  it :  Lalla 
Sreepcrshad  v.  Mussamut  AJcoonjoo  Koonivar  and  others  (r) ; 
and  in  my  opinion  rightly,  for  I  cannot,  as  at  present  advised, 
see  on  what  ground  of  principle  or  precedent  the  ruling 
referred  to  rests.  I  also  find  that  the  widow's  right  to  enforce 
a  partition,  whero  there  has  been  no  apportionment  of  lands 
in  fact,  has  been  upheld  by  the  High  Court  of  Bombay  in 
the  exercise  of  its  appellato  jurisdiction:  Bam  Joshi  v. 
Laxmibai  horn  M.  S.  Joshi.  (&•) 

(o)  6  Calc.  W.  Rep.,  Civ.  R.  139,  decided  on  the  4th  of  August  1866. 
(p)  8  Calc.  W.  Rep.,  P.  C,  1. 
(g)   8  Calc.  W.  Rep.,  Civ.  R.  116 ;  29th  June  186?. 
(r)    7  Calc.  W.  Rep.,  Civ.  R.,  488. 
(#)    1  Bom.  H.  C.  Rep.  189. 
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Then  comes  the  question  whether  there  is  in  the  present  1867: 

caso  evidence  of  anything  that  amounts,  in  Hindu  law,  to  Lak*1**1  ma  1 

a  reunion,  among  the  four  sons  of  Moroba  as  to  their  SjJJJJ 

residuary  third-share  in  the  immoveable  property  devised  to  et  A 
them  by  the  Will  of  1850  and  allotted  by  the  Award  of  1855. 

The  evidence,  indeed,  shows  that  they  have  throughout 
dealt  with  this  their  share  in  the  said  immoveable  property, 
just  as  though  it  were  held  by  them  in  coparcenary,  as  a  joint 
and  undivided  Hindu  family  :  its  proceeds  have  been  appro- 
priated to  the  common  family  use  ;  the  common  family  ex- 
pensos  have  been  paid  out  of  such  proceeds  j  and  the  surplus 
has  been  set  apart  as  a  common  family  fund. 

The  question  is  whether  this  is  evidence  of  anything  more 
than  an  arrangement  among  themselves,  by  which  a  partition 
in  fact,  an  apportionment  of  lands  in  severalty,  has  been  post- 
poned from  motives  of  convenience  \  or  whether  it  is  really  to 
be  taken  as  evidence  of  a  Reunion. 

The  doctrine  of  reunion  in  HindG  law  will  be  found  treat- 
ed of  in  1  Strange,  H.  L.,  pp.  234,  235 ;  Mitakshara,  Chap. 
II.,  Sec.  ix.,  CI.  2  et  seq.;  Vyavahdr  Mayuhha,  Chap.  IV., 
Sec.  IX.,  01.  1  et  seq,  Tho  decisions  on  the  point  have  not 
been  numerous ;  I  have  only  been  able  to  meet  with  three  : 
Tara  Chand  Gltose.  v.  Pudum  Lochun  Glwse  and  others  ( 
Kuta  Bxdly  Viriya  v.  Kuta  Chudappavuthamulu  (m),  and 
Yishvandth  Gangddhar  v.  Krishndji  Ganesh  and  otJiers  (v). 

In  the  Calcutta  case,  there  had  been  first  a  state  of  union 
as  a  joint  and  undivided  Hindu  family ;  then  a  state  of  par- 
tition in  fact — that  is,  apportionment  of  lands,  as  well  as 
division  in  estate ;  thirdly,  rosidonce  in  common  and  enjoy- 
ment in  common,  after  such  partition,  by  a  certain  branch  of 
the  family.  The  Court,  sitting  as  it  was  in  special  appeal, 
came  to  no  decision  on  the  facts,  but  remanded  tho  case 
to  tho  lower  court,  for  a  finding  whether  the  facts  proved 
amounted  to  a  reunion  upon  the  principles  laid  down  in  the 

(f)  5  Calc.  W.  Rep.,  Civ.  R.,  249. 
(«)2Mad.  H.C.  Rcp.,235. 
[v)  3  Bom.  H.  C.  Rep.  A.C.J.,  6!>. 
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1867.  judgment  of  the  High  Court.  What  the  findiDg  of  the  lower 
iKaHMi  ba  i  cour£  w&s  on       facts  is  not  mentioned  in  the  Report,  and, 

Ganpat  indeed,  from  the  nature  of  the  remand,  it  is  not  probable 
Mokoba'  *  t  . 

et  al.      that  the  case  ever  came  again  before  the  High  Court. 

In  the  Madras  case,  there  had  been,  1st,  union;  2nd,  divi- 
sion of  estate  and  no  partition  of  lands  ;  3rd,  clear  proof  of 
subsequent  mixture  of  property  (a  joint  enjoyment),  and 
residence  in  common.  The  lower  court  having  found  that 
the  facts  proved  did  not  show  reunion,  the  High  Court  of 
Madras,  in  regular  appeal,  (one  of  the  members  of  the  court 
being  Mr.  Justice  Holloway),  refused  to  disturb  the  finding 
of  the  lower  court. 

In  the  Bombay  case,  the  principle  is  laid  down  that  re- 
union must  be  made  by  the  parties,  or  some  of  them,  who 
made  the  separation. 

The  conclusions  I  draw  from  these  authorities  are:  (1} 
That  in  order  to  constitute  Re-union,  there  must,  as  indeed 
the  very  word  implies,  have  been  a  previous  state  of  union  ; 
(2)  That,  in  the  absence  of  partition  in  fact,  i.e.,  apportion- 
ment of  lands,  as  well  as  division  of  estate,  it  would  be  very 
difficult,  to  say  the  least  of  it,  to  establish  a  conclusive  case  of 
reunion  as  a  matter  of  evidence ;  (3)  That  the  reunion  must 
be  effected  by  the  parties,  or  some  of  them,  who  have  made 
the  partition. 

Now  in  the  view  I  take  of  the  present  case  all  these  ele- 
ments are  wanting :  that  there  has  been  no  partition  in  fact- 
no  several  apportionment  of  lands — is  clear;  and,  in  my  opin- 
ion, it  is  no  less  clear,  that  as  regards  the  immoveable  pro- 
perty devised  by  the  will  of  the  testator,  and  allotted  by  the 
Award  of  1855  to  the  four  sons  of  Moroba — a  union  of  estate 
— a  coparcenary — the  status  of  joint  and  undivided  Hindu 
family — never  did  exist  from  the  commencement.  Their  in- 
terest in  this  third-share  of  the  testator's  immoveable  property 
was  derived  from  the  Will  and  created  by  the  Will,  and  under 
the  Will  their  estate  in  that  immoveable  property,  from  its 
inception,  was  not  joint  and  undivided,  but  separate.  Under 
the  Will  all  the  four  sons  of  Moroba  did  not  take  in  coparce- 
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nary,  but  each  one  of  the  four  took  separately  a  separate  186?- 

-  Lakshhi'ba'i 
lourui.  ■>  Vt 

Ganpat 

It  appears  to  me,  therefore,  that  the  present  is  a  case  in  M°t*°*A' 
which  the  evidence  that  has  been  adduced  of  joint  enjoyment 
and  common  residence,  subsequent  to  the  creation  of  the 
estate,  does  not  amount  to  evidence  of  reunion  in  Hindu 
law ;  but  simply  to  evidence  of  postponement  for  a  time,  and 
for  purposes  of  convenience,  of  a  partition  and  apportionment 
of  the  immoveable  property,  in  which,  under  the  "Will,  they 
had  a  divided  estate.  As  such  it  cannot  affect  legally  vestod 
rights,  or  alter  the  division  of  estate  created  among  the  four 
sons  of  Moroba  by  the  residuary  clause  of  the  Will  of  1850. 

These  being  the  conclusions  at  which  I  have  arrived,  I  pass 
a  Decree  :  1.  Declaring  the  plaintiff,  Lakshmibai,  as  heir,  ac- 
cording to  Hindu  law,  of  her  deceased  husband,  Krishnanath 
Moroba,  entitled  absolutely  to  his  one-fourth  share  in  the 
yet  unpartitioned  portion  of  the  moveable  property  allotted 
under  the  third  schedule  of  the  Award  of  1855,  and  to  an 
estate  for  her  life,  according  to  Hindu  law,  with  remainder  to 
those  who  at  her  decease  may  be  the  heirs  of  her  said 
deceased  husband,  in  his  unapportioned  one-fourth  share 
of  the  immoveable  property  allotted  under  the  said  third 
schedule  of  the  said  Award. 

2.  A  similar  declaration  (mutatis  mutandis)  as  to  the 
rights  of  Satyabhamabai,  the  third  defendant,  as  heir,  accord- 
ing to  Hindu  law,  of  her  deceased  husband,  Vinayak  Moroba. 

3.  Direction  that  it  be  referred  to  the  Commissioner, 
under  Sec.  181  of  the  Code  of  Civil  Procedure,  to  take  ac- 
counts as  prayed ;  such  accounts  to  be  taken  from  the  death 
of  Anpurnabai,  the  widow  of  Moroba  Vasudevji. 

4.  Direction  to  the  Commissioner,  if  necessary,  to  frame 
a  scheme  for  a  partition,  and  to  report  whether  the  whole,  or 
what,  if  any,  portion,  of  the  said  immoveable  property  should 
be  sold,  &c. 

5.  Direction  that,  with  a  view  to  the  better  taking  of  the 
said  account,  &c,  as  above,  Satyabhamabai,  the  third  do- 
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 18671  fondant,  do  further  take  out  administration  to  the  ostato 

t?-       and  effects  of  her  deceased  husband,  Vinayak  Moroba. 
Ganpat 

Moboba'       6.    Each  of  the  parties  to  the  suit  to  bear  his  or  her  own 
costs  respectively. 

Of  course,  if  the  parties  to  the  suit,  acquiescing  in  the 
principles  of  this  decision,  can  agree  to  some  equitable  ar- 
rangement, by  which  the  cxponso  and  delay  of  going  before 
the  Commissioner  may  bo  avoided,  it  will  bo  much  to  their 
advantage  to  do  so ;  if  not,  the  above  directions  must  be 
carried  out. 

— -ooo— 


10  Oct.  After  the  delivery  of  the  above  judgment,  Mr. 
Pigot  raised  an  objection  that  no  notico  had  been  taken  by 
the  Court  of  the  point  that  Lakshmibai  cl.niined  as  heir,  not 
only  to  her  husband,  but  also  to  her  daughter  Devkuvarbai, 
who  died  after  her  husband's  death  childless  and  unmarried. 
The  point  camo  on  for  argument  to-day,  when,  having  heard 
Mr.  Pigot  and  Mr.  Marriott,  counsel  for  Lakshmibai,  I  came  to 
the  conclusion,  without  calling  on  the  other  side,  that,  even 
assuming  that  Lakshmibai  could  be  said  to  inherit  at  all 
from  hor  predeceased  daughter,  which,  in  my  opinion,  she 
could  not,  yet  any  estate  she  so  took  could  not  alter  the 
quantity  or  quality  of  the  estate  that  had  devolved  upon  her 
from  her  deceased  husband ;  and,  therefore,  no  ground  was 
shown  for  altering  the  Minutes  of  the  Decree  as  originally 
framed. 
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Appeal  Suit  No.  92  of  1867. 

Peninsular  and  Oriental  Steam  Navi- 
gation Company   Appellants. 

Ma'nikji  Nasarva'nji  Pa'dsha'  Respondent. 

Bill  of  Lading —Insufficiency  of  Package— Mercantile  Usage— Custom- 
Evidence  of  Custom. 

The  defendants,  carriers  between  Hongkong  ami  Bombay,  by  a  condi- 
tion annexed  to  their  bill  of  lading,  stipulated  that  they  should  not  be  re- 
sponsible for  damage  to  goods  arising  from  insufficiency  of  package. 

The  plaintiff  shipped  certain  goods  in  the  defendants'  steamer  in  pack- 
ages which,  though  in  fact  insufficient,  were  packages  of  the  kind  ordina- 
rily used  for  the  conveyance  of  such  goods  from  Hongkong  to  Bombay. 

On  their  being  landed  in  Bombay  it  was  found  that  packages  were 
more  or  less  broken,  and  that  the  contents  were  in  some  instances  in- 
jured, and  had  to  a  small  extent  escaped  from  the  packages. 

In  an  action  brought  to  recover  damages  in  respect  of  such  injury,  it 
was  held — 

That  evidence  of  mercantile  usage  or  of  custom  would  be  admissible  to 
show  that  the  words  insufficiency  of  package  should  not  be  taken  in  their 
ordinary  sense,  but  as  meaning  insufficient  according  to  a  special  custom 
of  the  China  trade. 

Held,  also  that  evidence  of  these  packages  being  ordinary  China  pack- 
ages, and  of  such  packages  having  been  always  carried  by  the  defend- 
ants without  objection,  was  not  sufficient,  in  the  absence  of  proof  of  neg- 
ligence, to  fix  the  defendants  with  liability  for  damage  done  to  them, 
there  being  no  proof  that  it  had  been  the  practice  either  of  the  defendants, 
or  any  other  shipowners  protected  by  a  similar  clause  in  their  bill  of 
lading,  to  make  compensation  for  injury  to  goods  contained  in  such 
packages. 

fTHIS  was  an  appeal  from  the  decision  of  Arnould,  J., 
delivered  in  the  First  Division  Court  on  the  7th  of  Janu- 
ary 1867,  in  Suit  No.  802  of  1866. 

The  plaintiff  in  his  plaint  claimed  Rs.  5,120  as  damages 
for  breach  of  contract,  for  thM  the  defendants,  on  the  27th 
of  February  1866,  in  consideration  of  freight  in  that  behalf 
paid  to  them,  promised  to  carry  safely  certain  goods  of  the 
plaintiff,  consisting  of  seven  boxes  of  glass  bangles,  twenty 
boxes  of  yellow  stone,  and  thirty  boxes  of  brass  leaf,  shipped 
at  Hongkong,  in  good  order  and  well  conditioned,  in  and 
upon  a  certain  ship  of  the  defendant  named  the  "  Behar," 
from  Hongkong  to  Bombay,  and  to  deliver  the  same,  in  like 
good  order  and  well-conditioned,  to  the  plaintiff  or  his  as- 
signs at  Bombay, 
iv.— 22  o  c 
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186?-  Breach — that  the  defendants  dealt  so  carelessly  and  negli- 
N.  Co.      gently  in  and  about  the  carrying  of  tho  samo,  that  when  they 
Ma'nikji    arrivec*  m  Bombay  they  were  damaged  and  in  an  unmcrchant- 
N.  Pa'dsha'.  able  condition ;  whereupon  the  plaintiff,  as  he  lawfully  might, 
refused  to  receive  the  same  when  tendered  to  him  by  the 
defendants. 

The  defendants  in  their  written  statement  relied  upon  a 
condition  in  thoir  bill  of  lading,  which  was  as  follows : — 
"  The  Company  are  not  to  bo  responsible  for  leakage  or 
breakage  or  other  consequences  arising  from  the  insufficiency 
of  package." 

By  the  bill  of  lading  it  was  also  stipulated  that  the 
company  were  to  be  at  liberty,  at  any  time  during  the  voyage, 
to  tranship  tho  goods  into  any  other  steamer  of  the  defend- 
ants, and  for  that  purpose  to  land  and  store  the  same  at  tho 
company's  expense,  but  at  the  merchant's  risk.  It  was 
admitted  by  the  defendants  that  tho  goods  wero  shipped  in 
good  order  and  condition.  And,  from  the  evidence  given 
at  the  trial,  it  appeared  that  they  arrivod  in  Bombay  in  such 
a  state  that  a  wholesale  merchant  would  bo  justifiod  in  re- 
fusing to  receive  them,  all  of  tho  packages  being  more  or  less 
broken.  Tho  contents  also  were  in  some  instances  injured, 
and,  in  others,  had  partially  but  not  extensively  escaped, 
and  lay  on  the  floor  of  tho  warehouse  belonging  to  the  Cus- 
toms Department,  in  which  the  goods  wero  stored  on  arrival 
in  Bombay.  Tho  boxes  of  bangles  contained  each  about  three 
thousand  glass  bangles,  sewed  on  cards,  four  pairs  of  bangles 
being  on  each  card.  Tlioso  boxes  wore  composed  of  wood- 
Work  three-eighths  of  an  inch  in  thickness.  They  were  about 
two  feet  in  length,  eighteen  inches  in  width,  and  eighteen 
inches  to  two  feet  in  depth,  weighed  about  1 70  lbs.  each,  and 
were  made  of  China  pine  fastened  together  with  wooden 
pegs  ;  they  wero  also  fastened  with  cross  pieces  of  the  same 
wood,  and  the  whole  was  covered  with  China  matting,  tied 
round  with  pieces  of  split  rattan.  Each  box  of  yellow 
stone  weighed  about  130  lbs.  The  yellow  stone  aud  brass 
leaf  were  in  boxes,  about  fifteen  inches  long,  eight  to  ten 
inches  in  width,  and  of  like  depth,  the  woodwork  being 
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half  an  inch  thick.    Thoy  were  wrapped  in  matting  in  the  1807. 
same  manner  as  the  boxes  of  bangles.    Tho  packages  of  the         5  s- 
three  kinds  of  goods  mentioned  were  proved  to  bo  such  as  aro  v. 
in  orduiary  uso  for  convoying  such  goods  respectively  from  /pa'mha'. 
China  to  Bombay — in  fact  tho  only  species  of  packages  in 
which  tho  trado  is  carried  on.    Iu  ordinary  voyages  tho  evi- 
dence for  tho  defenco  showed  that  of  such  boxes  from  twenty- 
five  to  thirty  per  cent,  usually  arrived  in  a  broken  and 
damaged  state,  and  that  thoy  were  altogether  unfit  to  bear 
any  extra  hardship,  such  as  would  bo  occasionod  by  tranship- 
ment.   Ono  witness,  tho  Chief  Assistant  in  tho  Landing  and 
Shipping  Company,  deposed  that  tho  woodwork  was  so 
slight,  and  the  contents  of  tho  boxes  so  heavy,  the  woodwork 
frequently  gavo  way  in  tho  slings. 

Transhipment  was  not  an  ordinary  incident  of  tho  voy- 
age, and  had  not,  it  was  stated  by  ono  of  the  defendants' 
employes,  occurred  more  than  three  times  altogether  in  tho 
three  proceding  years ;  but  in  this  case  tho  goods  had  been 
transhipped  atGalle.  Evidence  was  tendered  by  the  defend- 
ants to  show  that  they  had  never  paid  for  or  compromised 
any  such  claim  as  tho  present.  This  evidence,  being  objected 
to  by  the  plaintiffs  counsel,  was  rejected.  No  express  negli- 
genco  on  the  part  of  tho  defendants  was  proved. 

Tho  issues  framod  woro — 

I.  Whether  tho  defendants  dealt  carelessly  and  negli- 
gently in  and  about  carrying  tho  said  goods,  as  in  the  plaint 
alleged. 

II.  Whother  tho  said  goods  arrived  in  Bombay  in  an 
unmerchantable  condition,  as  in  tho  plaint  alleged. 

III.  Whether  the  damage,  if  any,  to  tho  said  goods  arose 
from  the  bad  and  insufficient  package  thereof,  and  not  from 
tho  fault  of  tho  defendants,  as  in  the  written  statement 
alloged. 

McGulloch  and  HayUar  for  the  plaintiff. 
Howard  and  Branson  for  the  defendants. 

Cur.  adv.  vult. 
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1807-         Arnould,  J.  (after  stating  the  pleadings  and  issues),  con- 

n    i  Q  O 

N.  Co.  tinued  : — It  was  admitted  by  the  defendants  that  the  goods, 
Ma'nikji  described  in  tne  bil1  of  lading  ^  "  seven  boxes  of  glass 
N.  Pa'dsha'.  bangles,  twenty  boxes  of  yellow  stone,  and  thirty  boxes  of 
brass  leaf, "  were  "  shipped  in  good  order  and  well-condi- 
tioned" at  Hongkong ;  and  the  evidence,  in  my  judgment, 
clearly  shows  that  the  said  boxes  with  their  contents  did  not 
arrive  in  Bombay  "  in  like  good  order  and  well-conditioned." 

Under  those  circumstances  it  is  clear  that  the  defendants, 
as  carriors,  would  be  liable  to  some  extent  in  damages  to  the 
plaintiff,  unless  they  could  show  that  there  was  anything  in 
the  bill  of  lading,  which  in  this  case  constituted  the  contract 
betwoen  tho  plaintiff,  as  merchant,  and  the  company,  as  ship- 
owners, to  exempt  thorn  from  liability. 

The  general  rule  of  law  on  this  point  is  too  clear,  and  has 
been  too  long  established,  to  admit  of  any  doubt,  and  is  thus 
laid  down  in  Abbott  on  Shipping,  Part  IV.,  Chap.  VI.,  p.  286 
(Ed.  of  1856): — "In  considering  whether  shipowners  or 
other  earners  are  chargeable  with  any  particular  loss,  the 
question  is,  not  whether  the  loss  happened  by  reason  of  the 
negligence  of  the  persons  employed  in  the  conveyance  of  the 
goods,  but  whether  it  was  occasioned  by  any  of  those  causes 
which,  either  according  to  the  general  rules  of  law,  the  pro- 
visions of  statutes,  or  the  particular  contract  of  the  parties, 
afford  an  excuse  for  the  non-performance  of  the  contract." 
Tho  defendants  contended  that  the  bill  of  lading,  which  in 
this  case  constitutes  the  particular  contract  between  them- 
selves as  carriers  and  the  plaintiff  as  shipper,  did  afford  an 
excuse  for  the  non-performance  of  their  contract,  to  what- 
ever extent  such  non-performance  might  be  proved. 

They  relied  on  the  following  stipulation,  forming  one  of 
the  printed  conditions  to  which  the  bill  of  lading  on  the  face 
of  it  was  declared  to  bo  subject :— u  Tho  Company  aro  not 
to  be  responsible  for  leakage,  or  breakage,  or  other  con- 
sequences arising  from  insufficiency  of  package ;"  and  they 
contended  that  their  failure,  if  any,  to  deliver  the  plaintiff's 
boxes  of  bangles,  yellow  stone,  and  brass  leaf  in  Bombay  "in 
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the  like  good  order  and  as  well-conditioned"  as  when  they  ~p-^o  s 
were  shipped  at  Hongkong,  arose  from  the  u  insufficiency  of     N.  Co. 
the  package/'  and  not  from  any  default  of  the  company  as  ma'nikji 
carriers.  N.  Padsha'. 

The  proof  as  to  this  part  of  the  case  was  that  tho  boxes  of 
glass  bangles  contained  each  about  three  thousand  glass 
bangles  :  and  that  the  thickness  of  the  woodwork  of  these 
boxes  was  three-eighths  of  an  inch ;  tho  wood  was  of  China 
pine,  fastened  together  with  wooden  pegs,  not  with  iron 
nails,  and  further  secured  with  cross-pieces  of  tho  same  wood, 
and  with  an  outor  wrappage  of  China  matting  tied  round 
with  pieces  of  split  rattan.  Tho  boxes  of  "  yellow  stone" 
and  "  brass  leaf"  were  packed  in  the  samo  way,  the  only 
difference  being  tliat  the  woodwork  of  these  boxes  was  some- 
what thicker,  being  half  an  inch  instead  of  three-eighths 
of  an  inch. 

Now  the  result  of  the  whole  evidence  as  to  the  sufficiency 
of  these  packages,  in  my  judgment,  amounts  to  this — that 
they  were  sufficient,  according  to  tho  course  and  usage  of 
the  China  trade  (that  is,  of  the  known  and  established  course 
of  the  import  navigation  between  China  and  Bombay),  to 
withstand  the  ordinary  wear  and  tear  of  the  voyage  from 
China  to  Bombay,  apart  from  accident.    They  were  the 
ordinary  China  packages  for  goods  of  the  nature  and  weight 
of  those  forming  tho  consignment  out  of  which  this  suit  has 
arisen.    In  tho  great  majority  of  instances,  goods  of  the 
samo  weight  and  quality  as  those  of  the  plaintiff's  in  the 
.  present  case,  packed  in  cases  of  precisely  the  same  strength 
and  description,  arrive  in  Bombay  in  the  like  good  order 
and  condition  as  they  were  shipped  in  China.    Even  Mr. 
Parker,  the  Acting  Chief  Assistant  to  tho  Agent  of  the  P.  and 
O.  Company  in  Bombay,  admitted  that,  though  European 
packages  were  much  stronger  than  China  packages,  the 
percentage  of  claims  preferred  against  the  company  for 
damage  on  voyages  from  Europe  to  Bombay  was  consider- 
ably higher  than  on  voyages  from  China  to  Bombay ;  the 
reason  probably  being  that  transhipment  is  a  necessary 
incident  of  the  voyage  from  Europe  to  Bombay  (in  the 
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J867-  _  company's  steamers),  whereas  it  is  only  an  occasional,  and,  in 

GoB  fact,  a  very  infrequent  incident  of  the  voyage  from  China  to 

Ma'nikji  Bombay,  nofc  having  occurred,  said  Mr.  Parker,  above  three 

N.  ivdsha'.  times  in  the  course  of  the  last  three  years. 

On  the  present  voyage  transhipment  and  storage  did  take 
place  at  Galle,  and  it  may  very  reasonably  be  conjectured 
that  the  damago  done  to  the  plaintiff's  packages  was  mainly 
caused  in  that  process ;  but  of  this  no  positivo  proof  was 
,  given,  and  in  tho  absence  of  such  positive  proof  tho  company 
cannot,  of  course,  rely  on  the  clause  of  their  bill  of  lading 
which  gives  liberty  to  tho  company  to  tranship  and  store, 
such  transhipment  and  storago  being  99  at  the  merchant's 
risk."  Indeed  the  defendants'  counsel  very  properly  did 
not  at  tempt  to  contend  that  the  company  could  avail  them- 
selves, as  a  defcuco  to  the  present  suit,  of  this  transhipment 
and  storago  clause,  and  they  rested  their  defence,  as  to  the 
general  question  of  tho  company's  liability  (irrespective  of 
all  questions  as  to  amount  of  damages,)  upon  the  clause  as 
to  "  sufficiency  of  package." 

I  am  of  opinion,  upon  the  ovidenco,  that  these  packages 
are  not  shown  to  have  been  insufficient  within  tho  truo  mean- 
ing of  the  condition  annexed  to  this  bill  of  lading.  Tho 
evidence,  as  already  intimated,  shows,  in  my  judgment,  as  a 
matter  of  fact,  that  these  packages  were  sufficient  according 
to  tho  usage  and  known  courso  of  the  import  navigation 
trade  from  China  to  Bombay ;  thoy  were  up  to  the  average 
strength  of  China  packages  for  goods  of  such  weight  and 
description  as  those  shipped  by  the  plaintiff  for  this 
voyage. 

This  being  my  conclusion  from  tho  evidence  as  to  the 
matter  of  fact,  I  am  of  opinion,  in  point  of  law,  that  as 
against  the  company,  under  this  bill  of  lading,  they  must  be 
taken  as  having  been  sufficient  packages.  The  company, 
which  has  been  for  some  years  engaged  in  this  import  carry- 
ing trade,  from  China  to  Bombay,  and  has  latterly  had  by 
far  the  largest  share  of  it,  must  be  taken  to  have  been  fully 
cognisant  of  the  general  naturo  of  China  packages,  and  can- 
not, in  reason  and  good  uense,  bo  taken  to  mean,  by  the  con 
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ditioia  on  which  they  now  rely,  that  they  would  not  be  answer-  18fi7i_ 

p  &  o  s 

able  for  any  loss  arising  from  damage  done,  in  the  course  n.  Co. 
of  a  voyage  from  China  to  Bombay,  to  China  packages  Ma.*';kji 
which  are  up  to  the  average  standard  of  sufficiency  usual  in  N.  Pa'psha'. 
the  import  trade  from  Cliina  to  Bombay.  If  they  wish  to 
protect  themselves  against  the  consequences  of  such  dam- 
ages to  China  packages  as  has  taken  place  in  the  present 
instance,  they  should  make  their  conditions  of  exemption 
more  precise  and  specific.  They  should  distinctly  stipulate, 
for  instance,  either  in  their  bills  of  lading,  or  in  shipping 
orders  to  bo  issued  by  them  at  tho  China  ports,  that  they  will 
not  be  responsible  for  consoquonces  arising  from  damage  to 
China  packages,  except  in  cases  where  tho  woodwork  of 
such  packages  is  of  a  certain  specified  thickness  for  a  cer- 
tain specified  weight  of  contents ;  where  tho  woodwork  is 
fastened  together  with  iron  nails,  not  with  wooden  pegs; 
where  the  packages  arc  iron-clamped  or  iron-hooped,  &c, 
&c.  That  the  company  know  perfectly  well  how  to  limit 
their  liability,  by  specific  conditions  as  to  the  strength  and 
description  of  packages  for  damage  to  which  alone  they 
mean  to  be  responsible,  is  clearly  shown  by  exhibit  H — a 
printed  form  of  shipping  order  issued  by  the  company  to 
those  who  ship  goods  by  their  steamers  from  Bombay  both 
to  Europe  and  to  China. 

Mr.  Howard  contended  that  the  words  "  insufficiency  of 
the  package"  were  too  clear  to  be  construed  with  reference 
to  any  usage  or  courso  of  trade,  and  must  be  taken  in  an 
absolute  sense.    But  how  is  the  Court  to  form  a  judgment 
as  to  what  constitutes  "  insufficiency  of  package"  in  the 
absolute  sense.    In  ono  point  of  view,  every  package  which 
has  not  como  safely  through  the  wear  and  tear  of  the  voyage 
on  and  for  which  it  was  shipped,  which  arrives  damaged  at 
its  port  of  destination,  without  express  proof  of  negligence 
on  the  part  of  the  shipowners,  may  be  said  to  be  insufficient. 
But  it  can  hardly  be  seriously  contended  that  the  words 
"  insufficiency  of  package"  arc  to  be  taken  in  this  sense ;  for, 
if  so,  then  the  P.  and  0.  Company,  under  this  form  of  bill 
of  lading,  could  never  be  held  responsible  for  loss  arising 
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1807.  from  damage  to  China  packages,  except  on  express  proof  of 
P  &  o  s 

*N.  Co.      negligence  :  a  proposition  which,  if  established,  would  pro- 

M\'nikii    l)aMy  soon  nave  tne  resulfc  o(  preventing  all  prudent  mer- 
N.  p a'dsha'.  chants  engaged  in  the  Bombay  and  China  trade  from  ship- 
ping by  the  company's  steamers. 

The  fact  is  there  can  be  no  absolute  standard  of  sufficiency 
and  insufficiency  of  the  kind  contended  for.  The  good 
sense  of  the  mercantile  world,  which  in  this  respect  has  been 
first  followed  and  then  sanctioned  by  the  rules  of  mercantile 
law,  shows  that  in  all  mercantile,  and  especially  maritime, 
contracts,  reference  must  be  had  to  the  established  course 
and  usages  of  the  trado,  that  is,  of  the  line  of  export  and 
import  navigation  in  respect  of  which  the  contract  has  been 
entered  into. 

And  this  is  so  not  only  in  cases  where  the  terms  of  the 
contract  are  technical,  obscure,  and  ambiguous ;  it  is  so  also 
whoro  the  words,  in  their  ordinary,  or  dictionary,  sense, 
are  unambiguous  and  plain.  Whenever,  without  reference 
to  trade  usage,  the  mere  terms  employed  would  not  be 
a  complete  expression  of  the  mind  and  intention  of  both 
the  contracting  parties,  evidence  of  usage  or  course  of 
trade,  if  not  repugnant  to  the  express  terms  of  the  instru- 
ment, is  always  admitted  to  show  what  the  true  nature  of 
the  contract,  as  mutually  understood  by  the  parties,  really 
was, — evidence  of  usage,  or  course  of  trade,  in  such  cases 
not  being  adduced  to  vary  or  contradict  the  plain  words  of 
the  instrument,  but  merely  to  introduce  matter  which,  though 
it  must  be  taken  to  have  been  in  the  mind  of  both  the  con- 
tracting parties,  is  not  expressed  in  terms  on  the  face  of  the 
instrument  (seethe  cases  and  authorities  collected  in  Arnould 
on  Insurance,  2nd  Ed.,  Vol.  1,  pp.  69,  70,  and  71). 

To  apply  these  principles  to  the  present  case.  Here  the 
ordinary  sense,  the  dictionary  sense,  of  the  words  "  insuffi- 
ciency of  package"  is  clear  enough ;  but  the  question  is,  what 
do  those  words  mean  in  a  bill  of  lading  forming  the  contract 
between  a  merchant  and  shipowner  on  tho  import  carrying 
trade  from  Chiua  to  Bombay  ?  Would  the  merchant,  from 
the  language  of  this  stipulation,  have  fair  and  reasonable 
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notice  that  packages  up  to  the  ordinary  average  of  strength  1867- 
and  sufficiency  in  the  import  trade  from  China  to  Bombay,         q'q / 
could  in  any  event  be  treated  by  the  shipowner,  by  virtue  of 
this  stipulation,  as  "  insufficient  packages,"  within  the  mean-  N.  Pa'd8ha'. 
ing  of  the  clause  ? 

It  appears  to  mo  that  the  merchant  shipper  under  this  bill 
of  lading  could  not  have  such  notice,  but  that  he  would,  on 
the  contrary,  have  a  clear  right  to  consider  under  this  stipu- 
lation that  if  his  packages  were  up  to  the  usual  standard  of 
strength  and  sufficiency  in  the  trade  between  China  and 
Bombay,  for  the  transport  on  that  voyage  of  goods  of  the 
weight  and  description  actually  packed  in  them  (which  the 
evidence  adduced  at  the  hearing  proves  to  my  satisfaction 
that  in  the  present  case  they  were),  then  they  were  not 
'  insufficient"  packages  according  to  the  true  meaning  of 
this  condition.  As  to  the  shipowners  (the  company),  it  is 
clear  that  the  condition  having  been  inserted  by  them  in 
limitation  of  their  common  law  liability  as  carriers,  its  words 
must,  according  to  the  usual  rules  of  legal  construction,  be 
taken  contra  proferentes.  It  was  in  the  power  of  the  com- 
pany to  havo  made  the  meaning  of  this  clause  clear  and  ex- 
plicit beyond  all  chance  of  mistake ;  as  they  have  not  done 
so,  but  left  its  meaning  to  some  extent  equivocal,  that  inter- 
pretation must  be  adopted  which,  while  strictly  consistent 
with,,  and  merely  explanatory  of  the  language  of  the  clauso,  is 
the  most  favorable  for  the  merchant  shipper. 

The  parties  to  this  contract  cannot,  in  my  view,  according 
to  the  rules  that  govern  the  construction  of  mercantile  in- 
struments, be  taken  as  moaning  that  packages  sufficient, 
according  to  the  usual  course  of  trado,  for  the  ordinary 
wear  and  tear  of  a  voyage  from  China  to  Bombay,  wero 
"  insufficient  packages"  within  the  meaning  of  this  stipu- 
lation. 

Tho  conclusion  I  come  to,  therefore,  on  this  part  of  the 
case  is,  that  the  plaintiff  has  a  cause  of  action,  in  respect  of 
loss  sustained  by  reason  of  tho  damage  done  to  his  packages 
in  the  course  of  their  transit  in  the  defendants'  steamers 
from  Hongkong  to  Bombay.  ***** 
iv.— 23  o  c 
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1867.         The  decree,  therefore,  will  be  for  the  plaintiff  for  Rs.  5,120 
P,N.Co?'    damages  with  costs  j  and  interest  at  six  per  cent,  on  the 
amount  of  the  judgment  till  payment. 


V. 

Ma'.nikji 
N,  Pa'osha'. 


From  this  decree  the  defendants  appealed. 

The  appeal  was  heard  before  Couch,  C.J.,  and  Westropp, 
J.,  on  March  14  and  15. 

Howard  and  Branson  for  the  appellants. 
McCulloch  and  HayUar  for  the  respondent. 

Cur.  adv.  vult. 

April  8.  Couch,  C.J. : — There  are  two  questions  to  be 
determined  in  this  case.  Tho  first  is,  whether  the  packages 
were  insufficient  within  the  meaning  of  tho  contract  between 
the  parties';  and  the  second,  whether  tho  damage  which 
they  sustained  was  occasioned  by  that  insufficiency. 

After  the  admission  made  by  tho  defendants,  that  tho 
goods  were  shipped  in  good  order  and  condition,  it  is  neces- 
sary for  them  to  show  that  the  packages  were  insufficient, 
and  that  the  damage  was  occasioned  thereby. 

I  may  obsorvo  that  it  appeared  in  tho  course  of  the  evi- 
dence that  there  had  been  a  transhipment  of  the  goods,  in 
accordance  with  the  liberty  given  to  tho  defendants.  It 
also  appeared  that  transhipments  on  tho  voyage  from  Hong- 
kong to  Bombay  are  not  an  ordinary  occurrence — in  fact 
they  seldom  occur. 

Now  were  the  packages  sufficient  ?  The  judgment  of  the 
learned  Judge  in  the  plaintiffs  favour  proceeds  upon  the 
ground  that  there  was  in  this  case  evidenco  of  usage,  which 
showed  that  the  packages  were  sufficient  within  the  meaning 
of  the  bill  of  lading. 

With  the  law  laid  down  by  the  learned  Judge,  that  evidence 
is  admissible  to  explain  the  meaning  of  tho  contract,  and  to 
show  what  the  parties  meant  by  insufficiency  of  package, 
I  entirely  concur.  It  is  not  necessary  to  refer  to  authorities, 
which  are  numerous,  on  this  question ;  but,  by  way  of  illustra- 
tion of  the  principle,  and  of  tho  mode  in  which  it  is  applied 
in  cases  of  this  kind,  I  may  mention  tho  cases  of  Lucas  v. 
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Bristow  (a)  and  Cuthbcrt  v.  dimming  (h).  These  illustrate  iRS7- 
the  application  of  this  rule  of  evidence  ;  and,  as  I  have  said,  P'n.(Co. 
I  entirely  agree  in  the  law  laid  down  by  the  learnod  Judge  Ma^';kji 
as  to  its  admissibility.  N.  Pa'bsha'. 

But  I  think  that  in  this  case  the  evidence  does  not  prove 
such  a  usago  as  justified  tho  conclusion  arrived  at  by  the 
learned  Judge.  Tho  question  was  whether  tho  parties  enter- 
ing into  this  contract  understood  and  nioant  that  packages 
such  as  theso  wero  to  bo  considered  sufficient  within  the 
meaning  of  the  contract ;  and  I  think  that  the  usage  which 
it  was  necessary  for  tho  plaintiff  to  show  that  these  .pack- 
ages were  to  bo  considorod  sufficient  was  a  usage  of  this 
kind :  that,  in  a  case  where  the  goods  had  been  put  on  board 
and  received  by  tho  shipowners  under  a  contract  like  this 
the  packages  were  treated  as  sufficient,  and,  when  damage 
arose  from  the  state  of  tho  packages,  the  shipowners  paid  for 
the  damage.  It  was  not  enough  for  the  shipowners  to  receive 
the  package,  if  they  did  not,  when  damage  occurred,  pay  for 
such  damage.  Now,  it  is  important  to  observe  that  there 
was  no  evidenco  in  tho  case  showing  a  usago  of  this  kind. 
One  witness  was  questioned  with  regard  to  similar  claims 
having  formerly  been  made  upon  the  defendants,  and  ho 
mentioned  that  a  claim  had  been  made,  but  ho  proceeded 
to  say  that  in  that  case  there  had  been  other  damage  besides 
the  mere  damago  which  might  be  attributed  to  the  insuffi- 
ciency of  tho  packages;  and  in  answer  to  a  question  put 
to  him  by  the  counsel  for  the  defendants  ho  said  :  "  In  the 
case  I  spoke  of,  beyond  tho  damage  done  to  the  packages, 
somo  of  tho  goods  were  missing and  when  ho  was  asked — 
" Have  the  P.  and  0.  Company  overpaid  damages  in  respect 
of  injuries  to  packages  alone,"  the  question  was  objected  to 
by  tho  counsel  for  the  plaintiff,  on  the  ground  that  it  was 
not  a  matter  of  custom  but  of  law ;  and  the  question  was  not 
allowod  to  be  put.  That,  in  my  opinion,  is  the  very  ques- 
tion in  the  case.  The  point  to  be  determined  was  whether 
there  was  a  custom,  where  a  contract  contained  this  stipula- 
tion, and  the  packages  were  such  as  were  used  in  the  China 

(a)    E.  B.  and  E.  907.  (>')    H  Exch.  405 
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1807.  trade,  to  treat  these  packages  as  sufficient,  and  to  pay  for 
^jA0y'  S"   damage  to  them.    Not  only  was  that  question  not  allowed 

Ma'nikji  40  ^e  Put'  kut  tnere  *s  no  evidence  in  the  case  to  show  that 
N.  Pa'dbha'.  this  has  ever  been  done,  and  on  the  other  hand  there  is  evi- 
dence which  shows  that  from  twenty-five  to  thirty  per  cent, 
of  these  goods  usually  arrive  damaged. 

The  learned  J udge  appears  by  his  judgment  to  have  con- 
sidered that  these  packages  must  be  regarded  as  sufficient 
packages,  and  that  the  parties  intended  to  treat  them  as 
sufficient  within  the  meaning  of  the  contract,  because  other- 
wise the  trado  would  not  havo  been  carried  on,  and  the  goods 
would  not,  for  so  many  years  as  is  shown  to  have  been  the 
cas"e,  havo  been  carried  in  such  packages.  I  do  not  think 
that  is  a  necessary  conclusion.  It  is  quite  possible  that  the 
persons  sending  these  goods  may  from  various  reasons,  such 
as  saving  expense  or  time,  have  been  quite  willing  to  take 
upon  themselves  the  risk  of  sending  the  goods  so  packed, 
and,  at  the  same  time,  the  shipowners  may  have  been  quite 
content  to  take  the  goods  in  such  packages,  protecting 
themselves,  as  these  defendants  have  done,  by  inserting  in 
the  bill  of  lading  that  they  were  not  to  be  liable  for  damages 
arising  from  insufficiency  of  package.  The  owner  of  the 
goods  is  content  to  run  the  risk  of  the  packages  not  proving 
sufficient  for  the  voyage  (especially  if  they  should  have  to 
be  transhipped),  and  the  shipowners  have  no  objection  to 
take  them,  as  they  are  protected  by  the  stipulation  in  the 
bill  of  lading.  That,  it  appears  to  me,  is  the  probable  origin 
of  the  insertion  and  continuance  of  this  clause  in  the  bill 
of  lading.  I  do  not  think  that  the  defendants  were  bound  to 
insert,  or  indeed  that  they  could  very  well  havo  inserted,  in  • 
their  bills  of  lading,  precise  stipulations  as  to  the  size, 
strength,  or  materials  of  the  packages  for  every  particular 
class  of  goods. 

For  these  reasons,  while  I  entirely  agree  in  tho  view  of 
the  law  which  the  learned  Judge  took  at  the  trial,  it  appears 
to  me  that  the  case  is  not  supported  by  the  evidence,  and 
that  there  is  no  evidence  of  such  a  usage  as  would  control 
the  meaning  of  the  words  used  in  the  bill  of  lading. 
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Then  there  is  a  second  question  which  has  to  be  con-  1867- 

-  P  &  O  S" 

Bidered.  It  is  not  sufficient  that  the  defendants  should  make  n.  Co. 
out  that  these  packages  were  insufficient  within  the  mean-  v^iifi 
ing  of  the  contract ;  they  must  also  satisfy  the  Court  by  N-  P^'dsha'. 
reasonable  evidence  that  the  damage  arose  from  the  insuffi- 
ciency of  the  packages.  Now,  with  regard  to  this  question, 
I  think  that  the  evidence  which  was  given  of  the  state,  in 
which  they  were,  leads  to  the  conclusion  that  that  was  the 
cause.  The  evidence  of  the  way  in  which  these  packages 
generally  arrived  certainly  goes  to  show  that  they  frequently 
did  prove  insufficient ;  and  probably  in  this  case  the  fact, 
that  the  damago  was  greater  than  in  an  ordinary  voyage,  is 
accounted  for  by  the  transhipment  which  occurred;  this 
being,  as  I  have  said,  a  risk  which  the  shippers  took  upon 
themselves,  and  for  which  tho  defendants  are  not  answer- 
able. The  shippers  wero  bound  by  the  terms  of  the  bill  of 
lading  to  send  these  goods  in  packages  which  would  be 
sufficient  for  transhipment,  if  such  transhipment  should 
occur,  because  they  give  the  company  liberty  to  tranship. 
It  is  probable  that,  as  transhipment  very  rarely  occurs,  the 
packages  are  not  intended  to  bear  the  risk  of  transhipment ; 
and  that  the  parties  who  send  the  goods  are  content  to 
run  the  risk  of  it,  rather  than  in  every  case  make  the  pack- 
ages much  stronger  than  they  need  be  for  the  ordinary  voy- 
age. It  appears  to  me  a  fair  conclusion  from  tho  evidence 
that  the  damage  arose  from  the  insufficiency  of  tho  packages ; 
and  I  am  thereforo  of  opinion  that  the  case  on  the  part  of 
the  defendants  was  made  out. 

I  do  not  understand  that  the  learned  Judge  entertained 
any  doubt  on  that  question,  or  that  he  was  of  any  other 
opinion,  than  that  the  damago  was  occasioned  by  the  insuffi- 
ciency of  the  packages ;  but  he  appears  to  have  thought  that 
the  insufficiency  was  of  such  a  nature  as,  looking  to  what  ho 
conceived  to  be  evidence  of  usage  in  regard  to  the  packages 
employed  in  tho  China  trade,  the  plaintiff  ought  not  to  take 
the  consequonces  of.  Tho  substantial  question,  therefore, 
upon  which  tho  judgment  of  the  learned  Judge  mainly 
turned,  was  whether  the  packages  wc:e  shown  to  be  sufficient 
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'  p*afo  S    w*^m  ^ne  meanmg  °f        parties  who  made  the  contract. 
N.  Co.      I  think  that  they  were  not  shown  to  bo  so.    They  were  in 

Ma'nikji  *"act  msumcient>  an(A there  waa  no  sucn  evidence  of  usage  as 
N.  Pa'dbha'.  to  show  that  the  parties  intended  the  term  "  insufficient"  to 
be  used  in  the  contract  in  such  a  way  that  those  pack- 
ages, which  were  frequently  employed  in  tho  China  trade, 
must  be  considered  as  sufficient,  and  that  if  damage  was 
caused  the  shipowner  was  to  pay  for  it.  I  think  the  evidence 
failed  to  show  that;  and  therefore  I  am  of  opinion  that  the 
decree  of  tho  court  below  must  bo  reversod,  and  a  decroc 
made  in  favour  of  tho  defendants  with  costs. 

Westropp,  J. : — I  concur  in  tho  romarks  of  tho  Lord  Chief 
Justice.  It  was,  no  doubt,  quito  correctly  laid  down  in  tho 
Division  Court,  by  my  brother  Arnould,  that  the  burden 
lies  on  tho  defendants  to  excuse  themselves  as  to  the  damage 
which  accrued  to  the  goods. 

To  do  so,  the  defendants  point  to  their  bill  of  lading, 
which  guards  thorn  agiin3t  insufficiency  of  package,  and 
provides  for  the  contingency  of  transhipment.  The  pack- 
ages, therefore,  in  order  to  satisfy  the  terms  of  the  contract, 
should  have  been  sufficient  not  only  for  an  ordinary  direct 
voyage  from  Hongkong  to  Bombay,  but  also  for  the  less 
frequent  event,  of  a  voyage  interrupted  by  transhipment. 
That  the  packing,  though  possibly  of  the  usual  strength  and 
scantling  for  goods  of  tho  nature  shipped,  was  "  insufficient," 
in  the  popular  senso  of  that  word,  for  even  an  unbroken 
voyage,  is,  I  think,  unquestionable.  There  is  satisfactory 
evidenco  that  such  packages  were  too  weak  for  tho  duty 
which  they  had  to  perform,  would  bear  but  little  handling,  and 
were,  even  in  ordinary  voyages,  usually  damaged  to  the  extent 
of  from  twenty-fivo  to  thirty  per  cent.  Many  witnesses 
state  that  cargoos  from  China  were  generally  moro  or  less 
damaged.  Two  independent  witnesses,  one  a  rospectable 
officer  of  tho  customs,  and  the  other  the  Chief  Assistant  in 
tho  Landing  and  Shipping  Company,  deposed  to  tho  per- 
centage of  damage  which  I  have  mentioned.  Still  greater 
then  must  have  been  tho  insufficiency  of  tho  packages  (using 
that  term  in  tho  same  sense,)  to  withstand  the  double  hard- 
ship of  a  voyage  broken  by  transhipment.    This  being  so,  the 
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burden  devolved  upon  the  plaintiff  to  show  that,  although 
within  the  ordinary  meaning  of  the  term  insufficient,  yet  the  P'n&Co.8' 
packages  were,  within  the  mercantile  meaning  of  the  term,  Manikji 
and  according  to  mercantile  usage,  sufficient.  I  have  beon  Ta'dsha'. 
unable  to  perceive  any  evidence  of  such  mercantile  usage. 
It  is  true  that  like  goods,  so  packed,  were  frequently  carried 
by  the  defendants ;  but  as  they  carried,  so  they  protested. 
They,  by  their  bills  of  lading,  protested,  on  each  occasion 
that  thoy  carried  those  goods,  against  being  held  liable  for 
insufficiency  of  package.  The  mere  fact  of  their  constantly 
carrying  the  goods,  so  packed,  could  neither  obliterate  nor 
altor  an  express  stipulation  contained  in  the  bills  of  lading 
under  which  they  were  carried.  Tho  onus  being  upon  the 
plaintiff  to  show  that,  albeit  insufficiently  packed  in  tho 
popular  sense  of  the  term,  the  goods  were  sufficiently  packed 
according  to  tho  glossary  of  merchants  and  shipowners,  the 
only  way  I  can  suggest  in  which  the  plaintiff  could  have 
established  that  proposition  was  by  showing  that  compensa- 
tion has  heretofore  boon  made  in  similar  cases,  it  being  in 
evidence  that  this  was  an  ordinary  mode  of  packing,  and 
that  injury  to  such  packages  frequently  occurred.  There  is 
not,  however,  an  iota  of  evidence  to  show  that  sucli  injury 
had  ever  been  paid  for.  The  defendants'  counsel  have  not 
shrunk  from  that  issuo.  They  put  the  very  question,  but, 
on  the  objection  of  the  learned  counsel  for  the  plaintiff,  it 
was  disallowed.  It  seems  to  me  to  have  been  the  vital  ques- 
tion in  the  case.  Two,  indeed,  of  the  plaintiff's  witnesses 
stated  that  the  company  had  paid  damages  on  previous 
occasions,  but  it  turned  out  that  the  payment  was  made 
because  a  considerable  portion  of  the  goods  had  beon  carried 
off  by  plunderers  at  Galle  during  transhipment.  In  order 
to  prove  that  the  packages  were  sufficient  in  a  mercantile 
sense,  it  should  have  been  shown  that  the  company,  and 
traders  to  China,  agreed  to  treat  as  sufficient  such  packages 
as  these,  and  that,  if  not  this  particular  company,  at  all 
events  other  companies  and  shipowners,  had  made  compen- 
satory payments  for  such  injury  as  is  the  subject  of  this 
action.  But  there  was  no  evidence  to  that  effect.  Mihirvanji 
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1867-      Hormasji,  a  witness  examined'  for  the  plaintiff,  and  who  is 
RN*  Co.  '    an  Inspector  at  the  Custom  House,  said  that  "  English  pack- 
M\'!nikji    a£cs  genera%  arrive  safe  in  Bombay.    China  packages  are 
W.  Pa'dsha'.  not  nearly  so  strong  as  English  packages.    China  packages 
arrive  broken  more  frequently  than  English."    Mr.  Dixon, 
Lloyds'  Surveyor,  examined  on  behalf  of  the  defendants, 
said,  "  there  is  so  much  China  cargo  arriving  broken  in 
Bombay  that,  as  a  general  rule,  if  the  contents  arrive 
sound,  though  the  packages  may  be  more  or  less  broken, 
they  (the  consignees)  accept ;"  and  again  :  "  as  a  general 
rule,  consignees  of  produce  from  China  do  not  object  to 

i 

more  or  less  breakage  of  the  outer  case,  as  broken  cases 
from  China  are  very  common."'  My  brother  Arnould,  in 
his  judgment,  refers  to  Mr.  Parker's  evidence  as  to  a 
greater  percentage  of  claims  being  preferred  against  the  com- 
pany for  damago  on  goods  brought  from  Europe,  than  on 
those  brought  from  China.  A  greater  number  of  claims 
does  not  necessarily  show  a  greater  proportion  of  damage. 
The  evidence  of  Mihirvanji  Hormasji,  to  which  I  have  re- 
ferred, to  the  effect  that  a  greater  proportion  of  packages 
imported  from  China  are  broken  than  of  those  arriving 
from  England,  proves  that  such  an  inference  would  be 
erroneous.  The  fact,  therefore,  that  more  claims  are  made 
against  the  company  in  respect  of  packages  conveyed 
from  Europe,  than  of  packages  conveyed  from  China,  is  far 
from  being  an  assistance  to  the  plaintiff.  The  evidence 
of  Mr.  Dixon,  to  which  I  have  referred,  proves  that  China 
packages  are  customarily  accepted  in  a  more  or  less  broken 
state  by  consignees,  without  objection.  The  comparative 
paucity  of  claims,  in  the  case  of  China  boxes,  is,  I  think, 
attributable  to  the  generally  recognised  insufficiency  of  the 
packing.  The  same  forbearance  is  not  shown  by  mer- 
chants in  the  case  of  English  packages,  which,  being  much 
stronger,  are  expected  to  be  conveyed  in  safety.  Shippers 
have  been,  for  reasons  best  known  to  themselves,  satisfied 
to  transmit  goods,  similar  to  those  the  subject  of  this 
suit,  from  China,  packed  in  an  inferior  manner,  inadequate 
to  sustain  the  wear  and  tear  of  the  voyagcto  Bombay. 
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The  company  have  wisely  guarded  themselves  against  re-  1867. 

sponsibility  for  that  insufficiency,  and  cannot  bo  now  com-  P'N&  ^  S 
polled  to  forego  the  benefit  of  the  stipulation. 


Decree  reversed  with  costs. 

Aclaml,  Prentis,  and  Bishop,  Attorneys  for  the  plaintiff. 
Crawford  and  Hurrell,  Attorneys  for  the  defendants. 


v. 

Ma'nikji 

N.  Pa'dsha', 


Suit  No.  1553  0/"  1866. 

_Auk121 

Jetta'ngir  Rastamji  Modi  Plaintiff'. 

Sha'mji  La'dha'  et  al  Defendant*. 

Joint  Stock  Company — Directors— Shares — Purchase  ultra  vires — Trus- 
tee Sh  arehokler — A  cquiescen  ce. 

i 

The  purchase  by  the  Directors  of  a  joint  stock  company,  on  behalf  ol 
the  conqwmy,  of  shares  in  other  joint  stock  companies,  unless  expressly 
authorised  by  the  Memorandum  of  Association,  is  ultra  vires. 

A  joint  stock  company,  even  though  it  he  empowered  by  its  Memoran- 
dum of  Association  to  deal  in  the  shares  of  other  companies,  rs  not  there- 
by empowered  to  deal  in  its  own  shares,  and  a  purchase  by  the  directors 
of  the  company  of  its  own  shares  on  behalf  of  the  company  is,  therefore, 
under  such  circumstances,  ultra  vires. 

A  shareholder  in  a  joint  stock  company  can  maintain  an  action  against 
the  directors  of  such  company  to  compel  them  to  restore  to  the  company 
funds  of  the  company  that  have  by  them  been  employed  in  transactions 
that  the  directors  have  no  authority  to  enter  into,  without  making  the 
company  a  party  to  the  suit. 

Where  a  shareholder  purchased  shares  in  a  joint  stock  company  know- 
ing at  the  time  that  similar  companies  were  in  the  habit  of  dealing  in 
their  own  shares  and  those  of  other  companies,  and  believing  that  the 
company  in  question  adopted  the  same  practice,  but  made  no  inquiry  to 
ascertain  whether  or  not  such  was  the  case,  nor  made  any  objection  to  such 
dealings  of  the  company  until  it  was  discovered  they  had  resulted  in  loss,  it 
was  held  that  he  had  by  his  own  conduct  lost  his  right  to  hold  the  direc- 
tors personally  liable  in  respect  of  such  dealing,  and  the  result  was  held 
to  be  the  same  whether  the  said  shareholder  was  beneficially  entitled  to 
his  shares,  or  merely  a  trustee  of  them  for  others. 

rpiTE  plaint  stated  that  (I.)  the  plaintiff  was  the  registered 
shareholder  of  001  shares  in  the  Financial  Association  of 
Europe  and  India  (Limited)  registered  under  Act  XIX. 
of  1857. 

iv. — 21  oc 
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 1867-        II.    That  the  defendants  were  the  original  directors  of 

*R.HMom R    tne  association,  with  one  Govind  Girdhar,  and  ever  since 
Sha'mji     continued  to  act  as  such. 

k  ^  oT  '^na^  ^ne  objects  of  the  association,  as  defined  in  the 

Memorandum  of  Association,  did  not  include  dealing  in 
shares,  nor  the  purchase  of  the  company's  own  shares  ;  yet 
the  defendants  aa  directors  did  deal  in  shares,  and  thereby 
incurred  losses  on  behalf  of  the  company,  and  did  purchase 
1,122  'shares  of  the  company. 

The  plaintiff,  therefore,  on  behalf  of  himself  and  the  other 
shareholders  of  the  company,  prayed — 

(a)  That  the  defendants  should  account  for  all  dealings  in 
shares  purporting  to  have  been  entored  into  by  them  on  behalf 
of  tho  company,  and  should  pay  all  losses  thereby  incurred 
to  the  company. 

(b)  That  the  defendants  should  repay  to  the  company  all 
moneys  of  the  company  expended  by  them  in  the  purchase 
of  tho  company's  shares. 

(c)  That  the  shares  of  the  company  so  purchased  should 
bo  entered  in  the  register  of  the  company  in  the  defendants' 
names,  or  in  the  name  of  some  one  of  them  on  behalf  of  the 
others. 

(d)  For  further  and  other  relief. 

The  defendants  put  in  a  written  statement  in  which  they 
stated — 

I.  That  the  plaintiff  was  not  the  beneficial  owner  of  tho 
shares  mentioned  in  the  plaint,  but  was  only  a  trustee  of 
them  for  two  other  persons,  and  that  he,  therefore,  could  not 
maintain  tho  suit. 

II.  That  tho  Financial  Association  ought  to  have  boon 
mado  a  party  to  the  suit. 

III.  That  they,  as  directors,  had  power  to  deal  in  tho 
shares  of  joint  stock  companies,  including  the  shares  of  the 
association. 

IV.  They  admitted  that  they  had  dealt  in  shares,  includ- 
ing the  shaiTs  of  this  association.    The  said  dealings  down 
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to  the  31st  of  December  18G5  were  stated  in  the  report  and  1867- 
audited  balance  sheet  submitted  to  the  general  meeting  of  "mSJi 
the  shareholders  of  the  association  held  on  the  2nd  of  July     0  v; 

»        SUA  MJI 

1866,  at  which  meeting  a  resolution  was  duly  proposed  and  La'oha.' 
seconded  that  the  audited  balance  sheet  and  report  for  the 
year  ending  31st  December  1865  be  adopted.  To  this  an 
amendmont  was  proposed  by  the  plaintiff*,  and  duly  seconded, 
that,  "  as  the  balance  sheet  contained  an  account  of  tho  pur- 
chase and  salo  of  joint  stock  companies'  shares  on  account 
and  at  tho  risk  of  the  association,  and,  as  it  appeared  from 
the  Memorandum  and  Articles  of  Association  that  the  direc- 
tors had  no  power  to  deal  in  these  shares,  the  balance  sheet, 
and  profit,  loss,  and  loan  account  be  amonded  to  that  effect." 
On  the  said  amendment  being  put  to  the  vote,  it  was  lost, 
and  tho  original  resolutions  carried.  They  submitted  that, 
under  CI.  92  of  tho  Articles  of  Association,  the  balance 
sheet  and  transactions  mentioned  in  it  had  becomo  binding 
against  tho  shareholders; — at  any  rate,  that  tho  plaintiff 
ought  to  have  brought  his  suit  within  three  months. 

V.  and  VI.  Since  the  said  31st  of  December  1865  the 
directors  purchased  1,750  shares  in  the  association,  which 
did  not  appear  in  the  first  balance  sheet,  and  that  these 
purchases  wore  made  in  accordance  with  resolutions  of  the 
Board  to  that  effect  in  the  bond  fide  exercise  of  the  powers 
conferred  on  them. 

VII.  That  the  said  shares  stood  in  the  name  of  trustoes 
for  the  association,  and  that  the  purchase  of  them  was  bone- 
ficial  to  the  association. 

VIII.  That  the  beneficial  owners  of  the  plaintiff's  shares 
wero  aware  of  the  purchases  made  by  the  directors. 

Memorandum  of  Association,  CI.  3  :  — "  Tho  objects  for 
which  this  company  is  established  are  tho  following  : — The 
purchase  and  sale  on  commission  of  stocks,  shares,  deben- 
tures, and  other  securities  ;  tho  making  of  advances  on  such 
securities  as  the  directors  of  the  company  may  think  fit  ; 
the  receipt  and  employment  of  loans  and  deposits;  the 
negotiation  and  making  of  loans  and  subsidies  for  public  or 
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ls(i?:  private  purposes  or  undertakings  ;  the  introduction,  estab- 

R.  Modi"  Hshment,  aiding,  and  assisting  of  public  and  other  com- 
ShI'mji  PamyH>  undertakings,  and  enterprises;  the  conduct  and  man- 
L\  !>!!A'  agoincnt  of  exchange  operations  ;  the  conduct  and  nianage- 
ment  of  such  other  operations,  undertakings,  and  enterprises 
of  a  financial  character  as  the  directors  of  the  company 
may  think  fit,  and  the  doing  of  such  things  as  are  incidental 
or  conducive  to  the  attainment  of  the  foregoing  objects." 

Articles  of  Association,  CI.  81  : — M  The  directors  may, 
before  recommending  any  dividend,  set  aside  out  of  the 
profits  of  the  company  such  sum  as  they  think  proper  as  a 
reserve  fund  to  meet  contingencies,  or  for  equalising  divi- 
dends, or  for  repairing  or  maintaining  buildings  of  the 
company,  or  any  part  thereof,  and  the  directors  may  invest 
the  sum  so  set  apart  as  a  reserved  fund  upon  such  securities 
as  they  may  think  lit." 

CI.  92  : — "  Every  account  or  balance  sheet  when  audited 
and  approved  by  a  general  meeting  shall,  as  to  the  matters 
contained  therein,  be  conclusive  as  against  the  company 
and  the  shareholders  therein,  except  as  regards  any  error 
discovered  therein  within  three  months  next  after  the  ap- 
proval thereof,  and  whenever  any  such  error  is  discovered 
within  that  period  and  shown  to  exist,  the  account  shall 
forthwith  be  corrected,  and  thenceforth  shall  be  conclusive 
as  aforesaid." 

CI.  112: — "All  investments  un  behalf  of  the  company, 
whother  on  account  of  the  reserve  fund  or  otherwise,  and 
all  property,  moveable  or  immoveable,  personal  or  real,  to 
which  the  company  may  become  entitled  in  the  course  of 
its  business,  and  whieh  it  may  be  necessary  or  advisable  to 
vest  in  the  company  or  in  some  person  on  its  behalf,  and 
all  contracts  or  engagements  which  the  company  may  have 
occasion  to  make  and  enter  into  may  be  made  and  vested, 
or  made  and  entered  into,  either  in  the  name  of  the  com- 
pany, or  in  the  name  or  names  of,  or  in  one  or  more  of,  the 
trustees,  or  of  or  in  sueh  other  officer  or  person  as  the  Hoard 
may  think  fit,  and  sueh  trustee  or  trustees,  or  other  officer 
or  person,  shall  be  bound  to  act  in  respect  to  such  invest  - 
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ments,  property,  contracts,  and  engagements  according  to  the  . 
directions  of  tho  Board,  and  in  so  doing  sliall  bo  indeninified 
as  hereafter  mentioned." 

The  issues  framed  were — 

(I.)  Whother  the  company  ought  not  to  be  made  a  party 
as  defendant  in  this  suit ;  (2)  Whether  tho  purchase  of  its 
own  shares  by  the  company  was  ultra  vires;  (3)  Whether  tho 
purchase  of  shares  in  joint  stock  companies  was  ultra  vires  ; 
(1)  Whother  the  purchase  mentioned  in  the  report  and 
balance  sheet  referred  to  in  the  fourth  paragraph  of  the 
plaint  were  adopted  and  ratified  by  a  general  meeting  of 
tho  shareholders  of  the  company,  and  if  so  whether  such 
adoption  and  ratification  rendered  such  purchase  valid;  (5) 
Whcthor,  under  the  circumstances  of  tho  case,  tho  plaintilf 
is  estopped  from  instituting  the  present  suit. 

A  sixth  issue  was  subspquently  added — (6)  Whether  tho 
defendants  can  in  any  case  be  held  personally  liable. 

The  first  issue  was  abandoned  on  tho  learned  J udge  in- 
timating Ins  opinion  that  tho  company  was  not  a  necessary 
party. 

The  second  and  third  issues  were  argued,  before 
Sargent,  J.,  on  the  15th,  18th,  and  19th  of  July  1807. 

The  Advocate  General  (the  Honorable  L.  H.  Bayley)  and 
Marriott  for  the  plaintiff. 

Pigot,  White,  Mayliew,  and  Green  for  tho  defendants. 

The  following  authorities  were  cited  and  commented  on 
in  the  course  of  the  argument : — 

Caiman  v.  The  Eastern  Count.  Rail.  Co.  (a)  ;  Bayshatv  v.  The 
Eastern  Union  Rail.  Co.  (b) ;  East  Anglian  Rail.  Co.  v.  East- 
em  Count.  Rail.  Co.  (c)  ;  South  Yorkshire  v.  Great  Northern 
Rail.  Co.  (d)    Shrewsbury  and  Birrn.  Rail.  Co.  v.  London  and 
N.  W.  Rail.  Co.  (e) ;  Solomans  v.  Lainy  (/) ;  Cohen  v.  W il- 
ia) 16  L.  J.  Ch.  73.  (A)  II)  L.  J.  Ch.  410. 
(c)  21  L.  J.  C  P.  23.     (fl)  li  DeG.  Macn.  &  G.  576— «>  Exch.  .r>.r>. 
(r)  26  L.  J.  Ch.  482 j  6  Ho.  Lo.  Ca.  113.    if)  19  L,  J.  Ch,  291. 


1867, 
Jkiu'.nuiu 
K.  Modi 

Sha'mji 
La'dha' 
tt  id. 
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et  al 


1867-       kinson  (g)  ;  Mayor  of Norwich  v,  Norfolk  Rail.  Go.  {It)  ;  Great 
J£]£bi    W'  Rail  Co-  y'  Metropolitan  Rail.  Co.  (t)  ;  Hodgkinson  v. 
v;        Nat.  Live  Stock  Ins.  Co.  (;)  ;  Morgan's  Case  (k) ;  Lawes's 

oHA  M J I 

La'dha'  Case  (I)  ;  Const  v.  Harris  (m)  ;  Natush  v.  Irvmy  ;  #ta>i- 
Ao^e'a  Case  (o) ;  Simpson  v.  T7.  Palace  Ilotd  Co.  (p)  ; 
Ch'cgory  v.  Patchett  (q)  ;  Joint  Stock  Discount  Co.  v.  Brown  (r)  ; 
E.  of  Shrewsbury  v.  Nth.  Staff.  Rail.  Co.  (»)  ;  Burt  v.  British 
Nation.  Co.  (t)  ;  Charlton  v.  Neiccastle  and  Carlisle  Rail. 
Co.  (u)  ;  Plwenix  Life  Ins.  Co.  (v)  ;  Taylor  v.  Hughes  (w)  ; 
Evans  v.  Coventry  (x)  ;  Spademan's  Case  (y). 

Cur.  adv.  vult. 

July  22.  Sargent,  J. : — In  this  case  I  have  thought  it 
advisable  to  decide  tho  questions  raised  by  the  second  and 
third  issuos  before  proceeding  with  tho  furthor  hearing.  They 
are — (1)  Whether  the  alloged  purchases  by  the  company  of 
shares  in  other  companies  are  ultra  vires ;  (2)  Whether  the 
alleged  purchasos  by  the  company  of  its  own  shares  are  ultra 
vires. 

A  long  series  of  decisions  of  tho  courts  of  Law  and  Equity 
in  England  has  decided  that  an  incorporated  joint  stock 
company  can  do  no  act  which  is  not  expressly  or  impliedly 
authorised  by  tho  Act  of  Parliament  under  which  it  is  incor- 
porated, or  the  Deed  of  Settlement  of  tho  company.  In  the 
present  case  the  company  was  incorporated  under  Act  XIX. 
of  1857;  and  it  has  not  been  contended  that  there  is  any 
clause  in  that  Act  authorising  the  transactions  now  under 
consideration.  It  is,  therefore,  to  the  Memorandum  and 
Articles  of  Association  that  we  must  turn  to  determine  whe- 
ther those  transactions  are  expressly  or  impliedly  authorised  j 
or,  as  it  has  been  sometimes  expressed,  whether  they  fall 

(g)  18  L.  J.  Ch.  411.    (A)  4  E.  &  B.  397.     (*)  32  L.  J.  Ch.  382 
(j)  5  Jur.  N.  S.  478  ami  969.  (*)  1  Macn.  &  G.  225. 

(Q  20  L.  J.  Ch.  295.  (ro)  Turn.  &  It.  49G.  (»)  2  Coop.  C.  C.  35*. 
(o)  19  L.  J.  Ch.  389.       •  (p)  29  L.  J.  Ch.  561 ;  8  Ho.  Lo.  Ca.  712. 
(q)  10  Jur.  N.  S.  1118.  (r)  12  Jur.  N.  S.  899. 

(s)  1  L.  It.  593.  (0  5  Jur.  N.  S.  355  and  (il2. 

(«)  5  Jur.  N.  S.  1096.  (v)  31  L.  J.  Ch.  310. 

(»c)  2  Jones  &  Latouch  112.  (x)  5  l\G.  Macn.  &  G.  911. 

(y)  1  Macn.  &  G.  1/0. 
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within  the  scopo  of  the  objects  for  which  tho  company  was  1807. 

established.  ~« 

V. 

It  is  right  to  state  at  tho  outset  that  the  purchases  of  8ha'mji 
shares  in  other  companies  are  admitted  by  tho  directors  to  JtdL 
have  been  mado  out  of  tho  subscribed  capital  of  the  company 
and  in  the  ordinary  course  of  business,  and  with  tho  view 
to  the  shares  being  resold,  and  a  profit  obtained  for  the 
company ;  and  that  contracts  were  entered  into  for  tho  sal0 
of  these  shares  for  both  immediate  and  future  delivery.  They 
were  distinct  acts  forming  no  part  of  any  larger  entorpriso, 
which  might  or  might  not  have  been  legally  engaged  in  by 
the  company,  and  as  such  must  stand  or  fall. 

Now  the  third  section  of  the  Memorandum  of  Association 
states  the  objects  for  which  the  company  was  established  ; 
and  tho  first  clause  that  has  been  pointed  to  as  authorising 
such  purchases  is  "  tho  receipt  and  employment  of  loans  and 
deposits."  It  is  contended  that  deposits  must  here  mean 
tho  deposits  paid  by  allottees ;  and  that,  as  no  restriction  is 
placed  upon  the  mode  of  employing  such  deposits,  those 
purchases  would  be  clearly  a  legal  application  of  tho  funds. 
The  context  seems  to  me  to  show  clearly  that  the  deposits 
alluded  to  in  this  clause  are  deposits  which  it  required  a 
direct  authority  to  the  company  to  recoive.  The  section 
(omitting  intervening  words)  says  that  the  object  for  which 
this  company  is  established  is  the  receipt  of  deposits.  Now 
by  the  objects  for  which  a  company  is  established  arc  of 
course  meant  tho  operations  to  be  carried  out  after  the  com- 
pany is  formed,  and  cannot  refer  to  acts  which  precede  tho 
formation  of  tho  company,  and  which  must  ex  necessitate  rei 
have  been  performed  before  the  company  can  bo  said  to  have 
an  object  at  all,  or  at  least  to  be  capablo  of  realising  one. 
I  can  feel  no  doubt,  therefore,  that  the  deposits  referred  to 
in  this  clause  are  the  sums  which,  since  tho  establishment 
of  joint  stock  companies,  it  has  become  not  uncommon  for 
individuals  to  pay,  more  generally  it  may  bo  into  banks,  but 
which  it  was  supposed  they  might  also  pay  into  this  company, 
either  for  temporary  safe  custody,  or  for  longer  or  shorter 
periods  upon  such  terms  as  the  parties  should  agree. 
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 lgg7;  It  was  next  contended  that  the  pnrchases  in  question 

iTmodi*  woro  operations  and  enterprises  of  a  financial  character,  and 
g  *;  as  such  authorised  by  the  clause  which  states  that  one  of 
La'i»ha'  the  objects  of  the  company  is  "the  conduct  and  manage- 
ment of  such  operations,  undertakings,  and  enterprises  of  a 
financial  character  as  tho  directors  of  the  company  may 
think  fit."  It  must  be  admitted  that  shares  are  securities 
within  the  contemplation  of  the  framers  of  the  Memorandum 
of  Association.  The  very  first  clause  describes  them  as  such 
in  conjunction  with  stocks  and  debentures ;  and  I  think  it 
must  also  be  conceded  that  the  purchase  of  securities  is  a 
financial  operation :  but  tho  difficulty  lies  in  the  language 
which  has  been  employed  in  describing  the  part  which  the 
company  is  to  play  in  these  operations,  undertakings,  and 
enterprises.  Tho  words  are  "the  conduct  and  management 
of  such  operations,  undertakings,  and  enterprises."  In 
other  words,  the  company  is  "  to  conduct  and  manage  these 
operations."  Do  not  these  words  point  clearly  to  operations 
carried  on  for  and  on  account  of  other  persons,  and  not  to 
operations  undertaken  by  the  company  proprio  motu  for  its 
own  benefit  and  profit  ?  Surely,  if  this  was  not  the  intention, 
the  words  "  engage  in"  and  "  undertake"  would  have  been 
employed.  It  seems  to  me  that  tho  languago  has  been 
studiously  selected  to  confino  these  financial  operations  to 
those  in  which  the  company  should  act  as  agent  or  auxiliary, 
and  not  as  principal. 

It  was  asked  in  what  sense  they  could  bo  said  to  conduct 
and  manage  exchange  operations  otherwise  than  as  princi- 
pals. The  answer  is,  by  doing  all  such  acts  as  would  be 
incidental  or  conducive  to  the  success  of  the  exchange  opera- 
tion which  the  party  applying  to  the  company  might  wish  to 
effect. 

It  was  then  contended  that  by  Sec.  112  of  the  Articles  of 
Association,  which  speaks  of  investments,  on  account  of 
the  reserve  fund  or  otherwise,  in  moveable  or  immoveable 
property,  no  limitation  is  placed  upon  the  mode  of  investment 
— indeed  that  in  the  case  of  the  reserve  fund  the  investment 
is,  by  Sec.  81,  to  be  upon  such  securities  as  tho  directors 
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may  think  fit ;  and  that  securities,  by  Sec.  3  of  the  Articles  ]8C7. 
of  Association,  include  shares.     Now  the  object  of  this  r"muuiK 
section  was  solely  to  provide  for  the  vesting  of  all  pro-  Sll^MJI 
pcrty  to  which  the  company  might  become  entitled,  in  La'diia' 
the  course  of  its  business,  in  such  trustees  as  the  com- 
pany might  appoint ;  and,  as  might  bo  expected,  the  largest 
possible  words  are  employed  to  meet  every  case  that  could 
possibly  arise.    Doubtless  thoso  words  include  shares ;  but 
shares  might  become  legally  vested  in  tho  company  in  a  • 
variety  of  ways,  either  by  being  bought  on  commission,  and 
not  transferred  for  a  longer  or  shortor  period,  arising  out  of 
the  uuraerous  circumstances  which  cause  delay  in  such  trans- 
actions, or  by  tho  repudiation  of  tho  purchases  by  the  priu- 
.  cipals  for  whom  the  company  may  have  acted,  or  by  being 
taken  as  a  security  for  loans,  or  in  tho  course  of  introducing 
or  assisting  other  companies.    I  mention  theso  particular 
cases  to  show  how  necessary  it  was  in  a  section,  framed  wit  h 
such  an  object,  to  employ  general  terms,  and  that  notliiug 
can  bo  inferred  from  the  general  description  of  property 
there  used  as  to  whether  any  particular  transaction  is  or  is 
not  within  the  powers  of  the  company.    On  the  other  hand, 
it  is  to  be  remarked  that,  assuming  the  general  words 
"  conduct  and  management  of  such  operations,  undertak- 
ings, and  enterprises  as  the  directors  may  think  fit"  to  refer 
exclusively  to  operations  in  which  tho  company  embarks  for 
or  on  account  of  other  porsons,  the  principle  of  ezpressia 
uniits  exclusio  aUerius  would  bo  clearly  applicable  in  this 
case.    The  very  first  object  of  this  company  is  said  to  bo 
"  tho  purchase  and  sale  of  shares  on  commission,"  which,  in 
tho  absence  of  any  general  words  (and  cx  hypolhcsc  the  ro 
are  none),  would  excludo  purchases  by  the  company  on 
its  own  account  for  the  purpose  of  profit  in  the  way  of 
business. 

* 

The  conclusion,  therefore,  that  I  have  arrived  at — I  will 
not  say  without  hesitation — is  that  these  purchases  wore  not 
within  tho  power  of  the  company.  It  may  be  that  tho 
company  might  purchase  shares  for  the  purpose  of  intro- 
ducing or  assisting  other  companies,  and  that  it  might  do 
iv — 25  o  r 
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1867-      so  as  incidental  or  conducive  to  the  conduct  and  manage- 
JE.HModiE  ment  of  a  financial  operation  or  enterprise ;  but  the  purchase 
Sha'mji     °^  8nares  propno  motti  for  the  purposo  of  re-sale,  and  thus 
La'dha'    deriving  profit — as  a  distinct  transaction,  and  forming  no  part 
of  the  larger  operations  to  which  I  have  before  referred — 
was,  in  my  opinion,  ultra  vires. 

It  remains  now  to  consider  whether  the  alleged  purchases 
by  the  company  of  its  own  shares  wore  ultra  vires.  After 
•  the  decision  I  have  come  to  on  tho  first  question,  it  is  not, 
strictly  speaking,  necessary  for  me  to  refer  to  those  argu- 
ments which  derive  their  force  from  tho  assumption  that 
the  purchase  of  shares  in  other  companies  is  not  ultra  vires. 

I  am  unwilling,  however,  to  decide  only  half  the  question, 
and  shall,  therefore,  consider  it  under  its  twofold  aspect. 
And  first  I  assume,  for  the  sake  of  argumont,  that  tho  pur- 
chase of  shares  in  other  companies  is  not  within  the  scope 
of  the  objects  of  the  company.  There  is,  therefore,  no  au- 
thority to  the  company  to  buy  its  own  shares  to  be  implied 
from  the  objects  for  which  the  company  was  established ;  and 
as  the  Articles  and  Memorandum  of  Association  contain  no 
express  authority,  tho  purchases  in  question  were  made 
without  any  authority,  express  or  implied,  contained  in  tho 
contract  of  partnership  between  the  shareholders. 

Now,  a  long  series  of  decisions  in  equity  has  determined 
that,  if  such  authority  be  wanting,  purchases  by  diroctors 
of  shares  from  individual  shareholders  aro  ultra  vires.  The 
earliest  case  in  which  tho  validity  of  these  purchases  would 
seem  to  have  called  for  a  decision  is  that  of  Taylor  v.  Hughes 
(ubi  supra),  but,  as  Lord  St.  Leonards  decided  that  the  pur- 
chases were  expressly  warranted  by  the  Deed  of  Settlement, 
the  case  throws  no  light  on  the  question  under  consideration. 

In  Morgan's  Case  (supra),  which  was  a  purchase  of  shares 
from  shareholders  with  a  view  to  raising  funds  to  meet  the 
pressing  wants  of  the  creditors,  Lord  Cottenham  held  that 
there  could  be  no  valid  sale  of  shares  to  the  company  except 
under  the  special  circum stances  in  which  the  company  had 
express  authority  to  purchase,  and  that  the  sales  in  question, 
not  having  taken  place  under  those  special  circumstances, 
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were  consequently  invalid.    In  the  case  of  Evans  v.  Coventry,  Wff. 
(ubi  supra),  before  Vice-Chancellor  Kindersley,  which  was  a  J&  mod* 
suit  by  certain  persons  assured  in  the  General  Life  Assur-  ». 
ance  Company  to  compel  the  directors  to  restore  the  capital  La'dh*' 
expended  in  the  purchase  of  shares  of  the  company,  the 
Vice-Chancellor  seems  to  have  assumed  that,  as  there  was 
no  express  authority  to  the  directors  to  buy  shares  for  the 
company,  the  purchases  were  ultra  vires  ;  and  then  proceeds 
to  give  other  reasons,  having  special  reference  to  the  relation 
of  trustee  and  cestui  que  trust  which  he  had  previously  de- 
cided was  created  between  the  directors  and  the  insured. 

In  Spademan's  Case,  bofore  Lord  Westbury,  and  in  Stan- 
hope's Case,  before  Lord  Cranworth,  it  was  assumed  that  the 
sales  to  the  directors,  unless  they  could  be  regarded  as 
effected  under  the  power  to  compromise,  wore  ultra  vires, 
and  the  important  question  was  whother  the  company  was 
estopped  by  lapse  of  time  and  by  other  circumstances  from 
disputing  the  validity  of  the  sales. 

There  are  other  cases,  such  as  the  Joint  Stock  Discount 
Co.  v.  Brown,  and  Gregory  v.  Patchett,  decided  upon  demurrer, 
in  which  observations  of  the  learned  Judges  to  the  same 
effect  may  be  found ;  but,  as  they  are  decided  upon  strict 
grounds  of  pleading,  they  cannot  be  cited  as  conclusive 
authorities. 

These  decisions  are,  in  my  opinion,  conclusive  that  pur- 
chases by  directors  of  shares  of  a  company  in  the  absence  of 
authority  are  ultra  vires. 

It  remains  to  consider  the  quostion  on  the  assumption  that 
the  purchase  of  shares  generally  is  within  the  scope  of  the 
objects  for  which  the  company  was  established. 

It  is  said  that  tho  company's  own  shares  are  bought  and 
sold  in  tho  share  market,  like  all  other  shares,  and  that  if  the 
businoss  of  the  company  is  to  speculate  in  shares  there  can 
be  no  reason  why  it  should  not  speculate  in  its  own  shares, 
and  that  there  is  an  implied  authority  to  tho  company  to 
purchase  its  own  shares,  from  the  general  character  of  its 
business.  Now,  in  the  first  place,  by  the  objects  for  which 
a  company  is  established  are  prima  facie  meant  the  opera- 
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tions  it  is  intended  to  engage  in  with  third  persons  for  the 
purpose  of  profit.  Those  third  persons,  it  is  true,  may  bo 
individual  shareholders  acting  as  individuals.  As  such  they 
come  within  the  purview  of  Sec.  3  of  the  Memorandum  of 
Association,  like  other  persons.  But  as  shareholders  dealing 
with  their  shares,  their  relations  with  the  company  must  bo 
sought  for  in  the  other  provisions  of  the  Memorandum  and 
Articles  of  Association.  Indeed,  it  is  almost  a  contradiction 
in  terms  to  say  that  one  of  the  objects  of  the  company  is  to 
contract  with  its  own  shareholders  for  the  purchase  of  its 
own  shares. 

It,  therefore,  appears  to  me  that,  according  to  the  ordinary 
rule  of  construction,  Sec.  3  must  be  read  with  regard  to  its 
subject-matter,  and  that  its  subject-matter  being  ex  vi  termini, 
tho  various  descriptions  of  business  which  the  company  may 
engage  in  with  individuals  dehors  the  company,  and  not 
with  shareholders  acting  as  such,  the  dealing  in  shares,  so 
far  as  it  derives  its  legality  from  Soc.  3,  must  bo  confined  to 
dealing  in  tho  shares  of  other  companies.  So  far  I  have 
proceeded  upon  what  may  be  considered  a  technical  view  of 
the  subject. 

If  it  be  said  that,  although  authority  to  tho  company  to 
buy  its  own  shares  cannot  bo  considered  as  given  by  Sec. 
3,  it  may  yet  be  inferred  from  it,  tho  answer  is  that  no 
inference  cau  reasonably  bo  drawn  respecting  transactions 
which  cannot  be  supposed  to  have  been  within  the  contem- 
plation of  the  framers  of  the  section.  Again,  by  the  purchase 
of  a  share  of  the  company,  it  is  true  that  so  long  as  the  share 
purchased  retains  its  value  there  is  not  substantially  any 
reduction  in  the  capital,  and  the  risk  of  the  valuo  of  the 
share  falling  is  the  same  as  there  would  be  in  the  purchase  of 
shares  of  other  companies,  which  ex  hypothese  is  within  the 
scope  of  the  business ;  but  there  is  this  important  distinction, 
that  in  the  case  of  tho  purchaso  of  the  company's  own  shares 
the  liability  of  the  remaining  shareholders  is  increased.  No 
new  shareholder  is  placed  upon  the  register  in  lieu  of  the 
outgoing  shareholder,  for  although  the  trustee  in  whose 
name  the  shares  may  be  entered  on  behalf  of  the  company  is 
liable  to  be  placed  on  the  list  of  contributories  in  the  eveut 
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of  the  company  being  wound  up,  it  is-the  company,  that  is,  the  „  1867. 

remaining  shareholders,  who  are  ultimately  liable  to  credi-  ^^Mod! 

tors.    The  share  has  been  virtually  purchased  by  an  abstrac-  v; 

tion,  and  the  personal  liability,  which  would  in  ordinary  cases  La'diia' 

have  passed  to  tho  transferee,  has,  in  this  case  at  least  to  et  al' 
the  extreme  limit  of  their  liability,  been  saddled  on  the 
remaining  shareholders. 

Again,  the  Articles  of  Association,  which  arc  tho  contract 
of  partnership  between  the  shareholders,  and  by  which  all 
are  bound,  authorise  tho  transfor  of  shares  by  a  shareholder 
In  a  certain  mode,  namely,  by  the  transfer  of  his  shares  to 
another  person  ;  but  in  tho  case  of  a  purchase  by  the  com- 
pany, although  there  is  nominally  perhaps  a  transfer  to 
another  person,  there  is  really  only  a  transfer  to  an  abstrae- 
tion.  These  provisions  were  intended  for  the  security  of 
the  shareholders,  and  to  determine  the  mode  in  which  share- 
holders may  withdraw  from  tho  partnership.  Are  all  these 
considerations  to  be  deemed  to  have  been  waived,  so  to 
speak,  by  tho  shareholders,  and  the  express  provisions  of 
the  Articles  of  Association  to  bo  virtually  rescinded,  by  the 
nicro  circumstance  that  the  purchase  of  shares  generally 
is  authorised  by  a  section  the  sole  object  of  which  is  to 
determino  tho  object  and  purpose  of  tho  company  ?  I  think 
that  such  would  bo  a  most  unreasonable  and  strained  in- 
ference. 

1  have  already  pointed  out  that  technical  considerations 
forbid  any  inforonco  being  drawn  from  Sec.  3  as  to  trans- 
actions which  whether  carried  out  in  the  directors'  room 
or  in  tho  share  market  arc  alike  transactions  between  the 
company  and  the  shareholders  as  such ;  but  tho  considera- 
tions lastly  mentioned  would,  in  tho  absence  of  any  such 
tcchuical  rule  of  construction,  bo  sufficient,  in  my  opinion, 
to  preclude  the  extension  of  the  provisions  of  Sec.  3  to  any 
contract  entered  into  with  the  shareholders  as  such.  The 
relations  between  the  company  and  shareholders  must  be 
sought  for  in  other  sections  than  thoso  which  determine  the 
objects  for  wh\ch  the  company  was  established,  and  if  no 
authority  is  elsewhere  given  (and  in  the  present  case  it  is 
not  alleged  that  there  is),  it  is  impossible,  consistently  with 
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 1867.      the  decisions  alroady  cited,  to  decide  otherwise  than  that 

JRHMomR   tnese  Purchases  by  the  company  of  its  own  shares  were 

v;       ultra  vires. 
Sua'mji 

^cfal  I  have  not  arrived  at  this  decision  without  some  regret, 
as  I  cannot  but  be  aware  of  a  fact  perfectly  notorious,  that 
it  has  been  the  practice  not  only  of  companies  similar  to 
this,  but  for  other  companies,  to  purchase  their  own  shares, 
and  that  this  decision  may  press  somewhat  harshly  upon 
individuals  \  but  at  the  same  time  if  joint  stock  companies 
are  to  flourish,  more  especially  in  a  country  like  this,  it  can 
only  be  by  the  public  feeling  assured  that  the  Courts  of  Law,* 
while  refusing  to  interfere  with  directors  in  carrying  out  the 
objects  of  these  associations  into  full  and  complete  activity, 
will  prevent  the  application  of  the  funds  of  the  company 
to  other  than  the  legitimate  purposes  and  objects  of  the 
association.  I,  therefore,  find  both  the  issues  in  favour  of  the 
plaintiff. 

The  first  three  issues  having  been  thus  found  in  favour  of 
the  plaintiff,  evidence  was  taken  on  the  22nd  of  July  and 
subsequent  days  on  the  remaining  issues,  when  the  facts 
stated  in  the  plaint  and  written  statement  were  in  substance 
proved. 

Aug.  2.  Sargent,  J.: — Before  I  proceed  to  tho  remaining 
issues  in  this  case,  I  will  refer  to  an  objection  that  has  been 
taken  with  reference  to  the  power  of  a  shareholder  to  bring 
a  suit  of  this  description  against  directors.  The  case  of 
IIodgkin8on  v.  Tlie  Live  Stock  Insurance  Co.  (ubi  suprcL)  is  on 
all  fours  with  the  present,  and  on  the  authority  of  that 
decision  I  have  no  doubt  that  a  suit  of  this  nature  may  be 
so  brought.  Then  there  are  two  preliminary  objections, 
which  it  is  also  advisable  to  dispose  of  at  present.  The 
first  of  these  objections  is  that  the  balance  sheet  adopted  by 
a  general  meeting  on  the  2nd  of  July  1866  is,  under  Sec.  92 
of  the  Articles,  binding  as  against  the  company  and  the 
shareholders.  Assuming  that  the  section  does  apply  to 
such  a  case  as  this,  it  is  sufficient  that  £he  plaintiff",  on 
discovering  the  error  in  the  balance  sheet,  should  draw  tho 
attention  of  the  directors  to  it ;  and  in  point  of  fact  he  did 
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so  at  the  general  meeting  of  the  7th  of  July.    It  is  difficult  1867L  

to  see  what  more  he  could  have  done.  The  second  ob-  b^modi* 
jection  is  that,  under  Sec.  115  of  the  Articles,  the  directors  QH%un 
are  not  personally  liable  "for  any  misfortune,  loss,  or  L*D"A 
damage  happening  to  the  company  by  reason  of  any  deed 
or  thing  done  or  executed  by  any  director  or  trustee  in 
the  execution  of  his  office,  or  in  relation  thereto,  or  by 
reason  of  any  error  in  judgment  or  mere  indiscretion  on 
the  part  of  any  director  or  trustee  in  the  execution  or 
performance  of  his  powers  or  duties,  or  otherwise  on  any 
account  whatsoever  except  only  for  wilful  fraud  or  negli- 
gence." Now  it  i3  quite  clear  that  this  section  refers  to  the 
liability  of  directors  to  the  company  arising  out  of  the  rela- 
tionship of  principal  and  agent  in  which  they  stand  to  ono 
another,  but  in  any  case  it  is  very  questionable  whether  it 
can  be  taken  to  refer  to  anything  but  what  was  done  in  the 
execution  of  the  powers  or  duties  of  the  directors.  I  think, 
therefore,  that  the  section  is  clearly  not  applicable  to  tho 
case  before  the  Court. 

I  now  proceed  to  the  remaining  issues.  The  plaintiff  is 
the  registered  holder  of  601  shares  in  tho  defendants' 
association,  the  history  of  which  may  be  shortly  stated. 
[His  Lordship  here  stated  the  facts  which  showed  that  tho 
plaintiff  was  a  trustee  of  these  shares,  and  proceeded.]  In 
my  opinion  the  right  of  the  plaintiff  to  institute  these  pro- 
ceedings is  quite  independent  of  the  question  whether  he  is 
entitled  to  the  beneficial  interest  in  them.  As  the  registered 
holder  of  the  shares,  he  alone  is  liable  to  creditors,  and  ho 
alone  is  liable  to  be  placed  on  the  list  of  contributories.  He 
has,  therefore,  a  direct  interest  in  the  proper  application  of 
'  the  funds  of  the  company,  and  a  direct  interest  in  their  being 
restored  if  misapplied. 

Again,  there  is  no  privity  between  the  directors  and 
the  person  beneficially  interested  in  the  shares.  It  is  be- 
tween the  registered  shareholder  alone,  and  the  directors, 
that  the  relation  of  trustees  and  cestui  que  trust  is  created, 
and  out  of  that  relationship  springs  the  right  to  hold  the 
directors  liable  for  their  breach  of  trust.    It  is,  therefore 
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1807-      equally  clear  as  a  co-relative  proposition,  that  if  the  plaintiff 
JrHMootR   woulc*  bo  estopped  from  filing  this  plaint  if  ho  wcro  tho 
*;        beneficial  owner  of  tho  sharos,  he  will  be  equally  so  if  ho  is 

Sua  mji  _  _  B      B  •   ■  •  • 

La'dha'  only  a  trustee  for  others.  His  right  to  bring  this  action 
belongs  to  him  only  as  shareholder,  whether  ho  brings  it  for 
tho  benefit  of  others  or  not. 

Is  the  plaintiff  then  estopped  by  his  own  conduct  from 
holding  the  directors  liable  for  tho  alleged  breaches  of 
trust  ?  It  is  admitted  by  the  plaintiff  that  when  he  bought 
the  fifteen  shares  in  January  1865  it  was  well  known  that 
tho  financial  corporation  bought  and  sold  sharos  generally  ; 
that  ho  knew  of  no  instance  of  their  refusal,  and  that  when 
ho  bought  the  shares  he  thought  the  defendants'  company 
did  like  other  financials.  From  that  time  till  two  or  three 
days  before  the  general  meeting  of  tho  2nd  July  ho  tacitly 
acquiesced  in  this  description  of  business  being  carried 
on.  He  says  indeed  that  at  the  end  of  Juno  he  did  not 
know  that  tho  defendants'  company  had  becu  buying  their 
own  shares.  It  may  bo  that  ho  did  not  personally  know  of 
any  particular  transaction,  but  is  it  possiblo  to  behove  that 
the  plaintiff,  who  was  the  Secretary  of  the  Imperial  Banking 
Corporation,  in  daily  correspondence,  as  he  says,  with  brokers, 
engaged  in  share  speculations  on  his  own  account  and  living 
in  the  world  of  commerco,  could  have  been  ignorant  of  the 
share  transactions  which  the  defendants'  company  carried  on 
in  1865  on  a  scale  to  result,  as  the  plaintiff  himself  says,  in  a 
loss  of  sixteen  lakhs  of  rupees  ? 

I  have  no  difficulty  ininferring  from  all  theso  circumstances 
that  the  plaintiff  knew  that  tho  defendants'  company  carried 
on  tho  business  ho  now  complains  of,  and  acquiosced  in  it. 

We  havo  then  hero  that  acquiescence,  albeit  without  ori- 
ginal concurronco,  on  the  part  of  cestui  que  trust,  which  Lord 
Eldon  says,  in  Walker  v.  Symonds,  releases  the  trustees  from 
their  liability.  But  lot  us  suppose  for  a  moment  that  the 
plaintiff  had  no  personal  knowlodgo  that  the  defendants' 
company  carried  on  this  illegal  business.  It  is  true  that 
there  is  no  acquiescence  without  a  knowledge  of  the  cir- 
cumstances. But  hero  thoro  is  such  a  knowledge  of  the 
goneral  practice  of  those  companies,  coupled  with  an  entire 
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belief  that  the  defendants'  company  did  like  the  rest,  as  18G?. 
should  havo  put  the  plaintiff  on  inquiry  had  he  not  ac-  JrHmod!K 
quiesced.  Knowledge  of  so  much  of  the  circumstances  as  *  \n 
would  put  any  reasonable  man  upon  further  inquiry  is  suffi-  l'adua' 
cient,  and  the  very  fact  that  he  makes  no  further  inquiry  is 
the  strongest  proof  that  ho  acquiesces.  Having  assumed  the 
character  of  a  shareholder  in  a  full  belief  that  tho  company 
wero  engaged  in  this  business  like  all  other  financial  com- 
panies, having  sought  for  no  information  from  the  company 
— having  lain  by  for  eighteen  months,  and  tacitly  acquiesced 
in  what  ho  fully  believed  was  being  done  with  tho  funds 
of  tho  company,  although  by  hypothesis  ho  did  not  know 
it  as  a  fact,  can  ho  now,  because  the  business  has  resulted 
in  a  loss  to  the  company,  hold  the  directors  liable  for  tho 
consequences  ?  I  think  not.  Such  conduct  is  certainly  con- 
trary to  all  notions  of  equity  and  justice,  as  those  words 
aro  commonly  understood — and  I  should  be  loth  to  think 
that  it  derived  support  from  the  principles  acted  upon  in  the 
Courts  of  Equity.  I  am,  therefore,  of  opinion  that  the  plaintiff 
is  precluded  from  complaining  of  any  of  the  illegal  transac- 
tions previous  to  the  meeting  on  tho  2nd  of  July  I860.  On 
that  occasion  he  expressed  his  disapprobation  of  the  practice, 
and  from  that  time  his  acquiescence  ceased. 

Now  tho  pftpchaso-money  of  the  312  shares  from  tho  firm 
of  Nasarvanji  Dungarsi  and  Company  was  paid  on  tho 
Oth  and  1 2th  of  July,  that  is,  subsequently  to  the  general 
meeting,  and  was,  therefore,  a  payment  for  which  the  direc- 
tors rendered  themselves  liable.  If  the  contract  was  illegal, 
the  plaintiff  is  not  estopped  by  his  general  conduct  previous 
to  the  general  meeting  from  calling  on  the  directors  to 
refund  the  moneys  so  applied.  Tho  same  remark  applies  to 
another  small  transaction — subsequent  to  the  general  meet- 
ing the  particulars  of  which  I  have  not  before  me. 

Whether  or  not  the  plaintiff  knew  of  the  sale  of  312  shares 
cannot  affect  the  question.  It  would  not  carry  his  acquies- 
conco  further  than  his  general  conduct  does — that  is,  up  to  tho 
timo  when  he  withdrew  his  consent  at  the  general  meeting. 

As  to  tho  knowledge  of  Mihirvanji,  and  the  firm  of 
Nasarvanji  and  Company  through  him,  that  the  sale  was 
iv.— 20  o  c 
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1867.      to  tho  association,  I  have  already  stated  my  opinion  that  it 
ILMom*   cannot  affect  the  plaintiff's  right  to  have  the  misapplied  funds 
Sha'mji     restorod  to  tne  company.    To  what  purpose  those  funds, 
La'dha'     when  restored,  will  be  applied,  must  depend  upon  the  future 
et         proceedings  of  the  company.    As  the  company  is  now  en- 
gaged in  winding  up  its  affairs  with  a  view  to  a  dissolution, 
the  moneys  in  question  will  either  go  towards  payment 
of  tho  debts,  or  form  part  of  the  assets  divisible  amongst 
the  shareholders. 

What  right,  if  any,  the  directors  may  have  (in  the  latter 
case)  to  refuse  tho  plaintiff  his  share  of  the  funds  represent- 
ed by  tho  586  shares,  on  the  ground  that  the  firm  was 
cognisant  of  the  real  purchases  of  the  312  shares,  I  am  not 
called  upon  to  decide  Tho  firm  of  Nasarvanji  and  Com- 
pany are  not  parties  to  this  suit ;  and,  as  their  rights  cannot 
be  concluded,  I  shall  forbear  to  say  anything  on  the  subject. 
I,  therefore,  find  all  the  issues  for  the  plaintiff,  and  pass  judg- 
ment for  tho  plaintiff,  that  the  defendants  do  pay  to  the 
company  the  sum  expended  in  the  purchase  of  the  312  shares, 
and  the  other  transaction  I  have  before  alluded  to,  and  that 
the  3 12  shares  of  the  company  be  transferred  into  their  names 
in  the  books  of  the  company.  As  to  the  other  transaction,  I 
am  not  acquainted  with  the  exact  nature  of  it — whether  it 
was  a  purchase  of  shares  in  the  defendant's  own  company  or 
of  some  other  company.  The  minutes  of  decree  will  have  to 
be  drawn  up  accordingly.  Tho  parties  will  pay  their  own 
costs. 

Decree  for  tlie  plaintiff  without  costs. 
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Late  Supreme  Court,  Equity  Side.  18(57. 

Oct.  11. 

The  Advocate  General  ex  relatione  Daya  Muhammad, 
Muhammad  Saya,  Pi'jr  Muhammad  Ka'sambha'i,  and 
Fa'zalbha'i  Gula'm  Husen,  a 

•     ->  '  "  H 

i 

Muhammad  Husen  Huseni  (otherwise  called  A'ga' 
Kha'n)  et  ah 

Terms  on  which  new  relators  will  be  allowed  to  come  in  after  decree  to  I 
prosecute  an  appeal. 

THIS  (commonly  called  the  Khojd  Oasc)  was  an  information 

and  bill  filed  on  the  Equity  side  of  the  late  Supreme  I 
Court  by  the  Advocate  General  on  the  relation  of  the  above- 
named  relators,  who  were  also  plaintiffs.  /  . 

The  suit  camo  on  for  hearing  beforo  Arnould,  J.,  on  the 
16th  of  April  1806,  The  hearing  occupied  that  and  several 
succeeding  days. 

Nov.  12.  A  decree  was  given  for  the  defendants,  and  the 
suit  as  against  A'ga'  Khan  and  those  defendants  in  the  same 
interest  with  him  was  dismissed,  with  costs  to  be  paid  by  the 
relators  and  plaintiffs,  and  as  against  the  other  defendants, 
not  in  the  same  interest,  without  costs. 

On  a  subsequent  day  (Feb.  1st,  18G7)  tho  costs  of  the 
Advocate  General  wcro  directed  to  be  paid  by  the  relators 
and  plaintiffs. 

April  27.  Dunbar  (with  him  Macpherson),  on  behalf  of  the 
relators  and  plaintiffs,  moved  for  leave  to  appeal  to  tho  Privy 
Council  against  the  decree  of  the  12th  of  November  1866. 

The  Honorable  L.  H.  Bayley  {Advocate  General),  (with  hiui 
Iloward),  for  tho  first  defendant,  opposed  the  application. 

Marriott   (with   him   Hayllar)   and    Green    (with  him 
MrCulhrh)  opposed  on  behalf  of  other  defendants. 
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1867.  Per  Curiam  (Arnouij),  J.) : — Leave  to  appeal  to  the  Privy 
^/kneral     Council  granted,  subject  to  deposit  by  the  appellants  with 

Muhammad  tne  ^eg^strar  °f  ttto  sum  °^  W,000  in  Government 
H.  Buanri   Promissory  Notes,  as  security  for  costs  of  such  appeal. 

An  order  (9th  AuguslN867)  was  subsequently  made,  by 
which  it  was  directed  that  the  Us.  10,000  should  be  de- 
posited on  or  before  the  7th  of  September  1867. 

Sept.  5.  White,  on  behalf  of  Fazal  Ilabibbhai  and  Rahim 
Hemraz  (petitioners),  one  of  whom  was  an  original  defend- 
ant not  in  tho  same  interest  as  A'ga  Khan,  and  the  other  a 
stranger  to  the  suit,  moved  for  a  rule  nisi  that  tho  peti- 
tioners, or  such  other  persons  of  their  nomination  as  might 
be  approved  of  by  the  Court,  should  be  substituted  as  relators 
in  place  of  the  then  relators,  with  liberty  to  institute  and 
proceed  with  the  appeal,  on  their  giving  security  for  costs 
of  such  appeal ;  and  that  the  time  for  giving  such  security 
should  be  extended  to  the  7th  of  October  1867. 

Rule  ?im. 

This  rule  came  on  for  argument  on  the  3rd  of  October 
1867. 

■ 

Marriott,  for  the  original  relators,  moved  that  they  should 
be  dismissed  from  the  suit. 

The  Honorable  L.  H.  Bayley  (with  him  Pigot),  for  A'ga" 
Khan,  showed  causo  against  the  rule  nisi  of  the  5th  of  Sep- 
tember, and  contended  that  if  the  new  relators  were  allowed 
to  be  substituted  for  the  original  relators,  it  should  only  be 
done  on  terms  of  their  giving  security  not  only  for  the  costs 
of  appeal,  but  also  for  tho  costs  incurred  by  the  defendants 
in  tho  court  below.  They  cited  Tftc  Attorney  General  v.  The 
Corporation  of  Cashel  (a). 

Matjhew  and  Green  appeared  on  behalf  of  the  other  defend- 
ants. 

Ferguson  appeared  for  the  Advocate  General,  and  assented 
to  the  application  on  the  terms  contended  for  by  A'ga  Khan. 
White  (with  him  Dunbar)  supported  the  rule  nisi. 
Per  Curiam  :—01d  relators  to  be  disrui^ed  from  the  suit 

(a)  Sau.  &  Sc.  333. 
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on  payment  of  costs.    New  relators  to  be  substituted  on  ccr-  18fiy-  

Advocate 

tain  terms.    Minutes  to  be  spoken  to.  General 

Oct.  11.  The  case  came  on  again  on  the  minutes,  and  to  Muhammad 
settle  tho  terms  on  which  the  new  relators  should  be  allowed 


to  prosecute  tho  appeal.  The  terms  then  settled  differed 
materially  from  tho  terms  settled  on  the  3rd  of  October, 
and  were  as  follows  : —  # 

I.  On  paying  their  own  costs  of  this  application  for  that 
purpose,  the  old  relators  to  be  allowed  to  withdraw  from  the 
further  prosecution  of  the  appeal. 

II.  Fazal  Habbibbhai  and  Rahim  Hemraz  to  be  sub- 
situted  as  new  relators,  in  the  stead  of  the  old  relators,  for 
the  purpose  of  prosecuting  the  appeal,  and  to  bo  allowed, 
as  such  substituted  relators,  to  prosecute  the  appeal  on 
the  following  conditions  : — 

(a)  That  they  lodge,  on  or  before  4  p.m.  on  Monday  the 
9th  of  December  1867,  the  sum  of  Rs.  10,000  Government 
five  per  cent,  promissory  notes  as  security  for  the  costs  likely 
to  be  incurred  in  the  appeal. 

(b)  That,  on  or  before  the  said  day  and  time,  they  also 
give  security  for  the  ■  costs  awardod  to  the  defendants  and 
the  Advocate  General  by  the  decree  in  this  cause,  in  an 
amount  sufficient  to  cover  the  aggregate  amount  of  such 
costs  ordered  to  be  paid  by  tho  original  relators  and  plain- 
tiffs under  tho  decree  of  November  12th,  1866. 

(c)  Unless  the  conditions  (a)  and  (b)  are  complied  with, 
appeal  not  to  be  proceeded  with,  but  at  once  to  cease  and 
determine 

III.  The  proceedings  by  the  defendants  and  the  Advocate 
General  for  recovory  of  their  costs  by  execution  under  the 
decree,  to  be  stayed  from  present  date  until  further  order. 

Any  attachment  issued  by  the  defendants  or  any  of  them, 
or  by  the  Advocato  General,  on  the  property  of  the  old  re- 
lators or  otherwise,  for  recovery  of  costs  under  decree,  to  be 
raised  immediately  on  the  giving  by  the  petitioners  of  the 
securitv  for  such  costs. 


H.  Hi:seni 
at  al. 
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_  JI8C7.  _      iv.  The  new  relators  to  pay  all  costs  of  all  parties  appear- 

General  iag>  on  their  application  to  be  substituted  as  new  relators. 
Muhamamad     Petitioner  and  parties  respectively  to  pay  their  own  costs 

H"  ft  a?ENI  of  this  day  (! 1  th  October). 


i 

.1 » 


Notb. — March  14th,  1868.  Anstey  and  Fooks,  before  the  Judicial 
Committee  of  the  Privy  Council  (a),  appeared  in  support  of  a  petition  for 
special  leav$  to^appeal  from  the  above  order  of  the  11th  of  October,  and 
prayed  that  the  proceedings,  evidence,  judgment,  decrees,  and  orders  made 
in  the  above  suit,  so  far  as  the  same  related  to  tbe  matter  of  the  appeal, 
should  be  transmitted,  or  that  such  further  or  other  order,  as  to  Her 
Majesty  in  Council  might  appear  just  and  proper,  should  be  made.  Anstey 
contended  that  as  an  order  had  been  made  on  the  3rd  of  October,  allowing 
the  new  relators  to  be  substituted  for  the  old  relators,  and  ordering  the 
Advocate  General  to  allow  his  name  to  be  used  on  certain  terms,  the  Court 
had  no  power  to  alter  such  terras,  as  it  did  by  the  order  of  the  11th  of  Oc- 
tober. [Lord  Wkstbury: — Does  the  Advocate  General  appear  ?]  He 
does  not.  This  application  is  ex  parte.  [Lord  Wkstbury  :— How,  then, 
can  we  possibly  entertain  it  ?  We  cannot  go  into  the  merits  of  a  petition 
which  is  directed  adversely  in  fact  against  the  Advocate  General,  in  the 
absence  of  the  Advocate  General.]  Foots,  on  the  same  side : — This  is 
a  bill  for  relief  as  well  as  an  information,  and,  so  far  as  it  is  a  bill,  may  be 
treated  as  a  separate  proceeding.  I  ask,  therefore,  to  be  allowed  to  amend 
the  petition,  and  that  my  clients  (one  of  whom  was  a  defendant  below), 
whose  interests  are  injuriously  affected  by  the  decree,  may  have  leave  to 
appeal,  making  the  Advocate  General,  and  the  original  relators  and  plain- 
tiffs in  the  court  helow,  respondents  for  that  purpose.  We  cannot  do  this 
without  leave,  and  I  submit  this  is  the  proper  court  to  apply  to  for  such 
leave.  If  your  Lordships  can  see  your  way  towards  doing  so,  you  will  not 
allow  this  appeal,  which  is  upon  a  question  of  great  magnitude  and  im- 
portance, to  be  technically  defeated.  If  leave,  such  as  I  contend  for,  be 
granted,  it  will  of  course  only  be  upon  certain  terms.  The  equitable 
terms,  I  submit,  were  those  ordered  by  the  Court  in  the  case  of  the  origi- 
nal relators  when  they  applied  for  leave  to  appeal,  viz.,  the  deposit  of 
Rs.  10,000  to  meet  the  costs  of  appeal. 

•Lord  Westbuky  :— It  is  scarcely  necessary  to  deal  with  this  matter  at 
length,  but,  to  prevent  miscarriage,  we  will  make  a  few  observations  upon 
it. 

In  the  court  below,  it  appears  that  there  was  an  information  and  bill 
filed,  several  j)ersons  being  plaintiffs  in  the  bill,  and  the  information  also 
being  by  the  Advocate  General  at  the  suit  of  certain  relators.  Their  in- 
formation and  bill  were  both  dismissed,  and  an  application  is  now  made  by 
two  gentlemen,  one  of  whom  was  a  defendant  in  the  cause,  and  the  other 
(«)  rtcsent :  Lord  WjwTBi'By.Sir  J.  W.  OLVlLB.Sir  E.  V,  Wiluams,  Sir  Lawbkkck  FUL. 
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a  stranger,  for  this  extraordinary  purpose.  It  appears  that  an  application 
was  made  by  them  in  the  court  below  to  have  the  carriage  of  the  cause 
so  far  as  the  Advocate  General  was  concerned,  and  to  have  leave  to  pre- 
sent a  petition  of  appeal.  That  application  was  a  mistaken  one,  because 
the  appeal  could  hardly,  under  the  circumstances,  be  the  appeal  of  the 
Advocate  General  alone.  It  ought  to  have  been  the  appeal  of  the  Advo- 
cate General  and  of  the  plaintiffs.  However,  the  Court  thought  fit,  u]H>n 
certain  terms  being  complied  with,  with  regard  to  the  payment  of  costs 
and  the  security  for  costs,  that  the  conduct  of  the  matter  for  the  purpose 
of  an  appeal  by  the  Advocate  General  should  be  given  to  the  then  appli- 
cants. Minutes  were  directed  to  be  drawn  up  accordingly,  but  before  these 
minutes  were  matured  into  an  order,  the  Court,  reflecting  on  the  matter, 
thought  proper  to  intimate  to  the  Registrar  that  the  order  in  some  par- 
ticulars was  not  to  be  drawn  up,  and  that  other  directions  should  be 
substituted  for  those  that  were  originally  given  by  the  Court  in  the  matter 
when  it  first  considered  it.  It  is  very  competent  to  a  Court  of  Equity  to 
do  that.  It  is  done  frequently,  and  it  would  be  very  unfortunate  if  there 
were  any  impediment  in  the  way  of  its  being  done. 

These  petitioners,  however,  have  conceived  this  monstrous  and  strange 
conception,  that  they  have  a  right  to  come  to  this  tribunal,  and  ask  to  pre- 
sent an  appeal  for  the  purpose  of  compelling  the  order  being  drawn  up 
in  conformity  with  the  original  opinion  of  the  Court,  and  not  in  conform- 
ity with  its  amended  judgment.  That  is  a  proposition  incapable  of  being 
maintained,  independent  of  the  insuperable  difficulty  arising  from  the  fact 
that  the  petitioners  have  no  locus  standi  except  that  which  should  be  con- 
ceded to  them  by  the  Advocate  General.  Now  it  must  never  be  forgotten 
that  it  is  the  right  of  the  .  Advocate  General,  and  his  duty,  to  intervene  at 
any  time,  and  if  he  thinks  fit  to  take  away  the  conduct  of  the  matter  from 
the  relators  he  has  a  perfect  right  to  do  so  $  and  the  relators  have  no 
power  at  any  time  to  take  any  step  in  the  cause  against  the  will  of  the  Ad- 
vocate General.  Now  the  Advocate  General  has  intimated  his  opinion  that 
the  present  applicants  should  have  no  power  to  carry  on  the  matter  unless 
they  complied  with  the  terms  prescribed  by  the  Court  in  its  amended 
judgment.  They  come  here,  in  the  absence  of  the  Advocate  General,  to 
ask  us  to  give  them  leave  to  appeal  from  that,  and  to  cause  the  Advocate 
General  to  abide  by  the  original,  and  apparently  improvident,  opinion  of 
the  Court.  Such  an  application  is  quite  unprecedented. 

Now  it  is  put  to  us  in  an  amended  form  here  that  the  decree  is  one  from 
which  the  party  has  a  right  to  appeal,  and  it  is  desired  that  we  should  give 
him  liberty  to  appeal.  If  he  desires  such  liberty,  it  must  be  only  in  his 
character  of  defendant.  He  cannot  have  liberty  to  appeal  in  the  name 
of  the  Advocate  General  and  in  the  name  of  the  plaintiffs.  If  he  desires 
to  appeal,  and  conceives  that  he  can  bring  forward  the  merits  of  the  case 
upon  his  own  appeal,  let  him  apply  in  the  ordinary  form  to  the  court 
below  for  leave  to  appeal. 
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The  whole  matter,  as  far  as  the  application  is  directed  to  presenting  all 
appeal  in  the  name  of  the  Advocate  General  and  in  the  name  of  the  plain- 
tiffs, is  a  thing  quite  unheard  of,  but  if  one  of  the  petitioners  who  is  a  de- 
fendant thinks  proper  to  apply  to  the  court  below  for  leave  to  appeal,  he 
will  be  perfectly  at  liberty  to  do  so. 

Mr.  Anstey  : — Will  your  Lordships  add, "  notwithstanding  that  the  time 
has  elapsed?"  Lord  Westbury  : — Certainly  not.  We  will  not  do  or  say 
anything  which  can  be  construed  into  an  order  beyond  this,  that  we 
dismiss  the  petition. 

Petition  dismissed. 
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Special  Appeal  No.  294  of  1865.  ^67- 

October  9. 


Krishnara'v  Ganesii  Appellant. 

Rangra'v  and  another   Respondents. 

In&m— Alienation—  Construction—  Reg.  XVII.  of  \S'27—Reg.  VI.  of  1833 
—Act  XI.  of  1843— Act  XL  of  1852,  Bom.  Acts  III.  and  VII.  of  1863. 

A  grant,  in  inuam-i-altamgha,  to  N.  and  his  children  "  and  their  de- 
scendants in  lineal  succession,  for  generation  after  generation,  in  perpe- 
tuity and  for  ever,"  which  was  unburdened  with  any  condition  as  to  pro- 
spective service,  and  free  from  any  religious,  charitable,  or  other  trust. 
Held  to  confer  an  alienable  estate. 

Grants  of  land  revenue  for  religious  and  charitable  purposes,  or  for  the 
future  rendition  of  civil  or  military  service  to  the  State,  considered,  and 
to  some  extent  classified  ;  and  the  Enactments  and  authorities,  historical 
and  legal,  relating  to  the  question  of  their  alienability,  mentioned. 

THIS  was  a  special  appeal  from  the  decision  of  A.  Bosan- 
quot,  Actiug  Judge  of  the  Ahmednagar  District,  affirm- 
ing in  appeal  the  decree  of  the  Principal  Sadr  Aniin  of 
Ahmednagar. 

The  facts  are  fully  stated  in  the  judgment. 

The  case  was  argued  before  Westropp  and  Tucker,  JJ. 

Howard  and  Shdntdram  Ndrdyan,  for  the  appellant,  con- 
tended that,  under  the  sanads  creating  the  inam,  Ganpatrav 
Nar'iyan,  the  adoptive  father  of  the  appellant,  could  not 
alienate  or  encumber  it  beyond  his  lifetime, 
iv. — 1  a  c 
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UW_7'   Reid  and  Dhirojtdl  Mathurddds,  for  the  respondents,  con- 

«  <  »»o        tended  that  this  was  an  inain  free  of  conditions  or  restric- 

v.*  A  PC  Jr,  0 1 1 

r.        tions,  and  therefore  alienable ;  and  that  it  had  been  well 
BA«/flV  *    alienated  before  the  adoption  of  the  appellant.    They  cited 
Rajah  Nursing  Deb  v.  Roy  Koylasnaih  (a),  S.  A.  No.  417  of 
1863  (ft),  and  S.  A.  No.  791  of  1864  (c). 

Car.  adv.  vidt. 

■ 

Westropp,  J. : — This  action,  instituted  on  the  29th  of 
April  1861,  was  brought  by  the  plaintiffs,  the  present  re- 
spondents, in  special  appeal,  to  recover  360  bighas  of  lands 
situated  at  Susra,  in  the  division  of  Shivgaum  and  district  of 
Ahmednagar,  from  the  defendant,  the  present  appellant  in 
npecial  appeal,  together  with  Rs.  3,240,  eight  years*  mesne 
profits  thereof,  and  Rs.  500,  damages  for  waste  alleged  to 
have  been  committed  by  the  defendant,  in  cutting  down  cer- 
tain trees  growing  upon  the  same  lands. 

By  a  farman  under  the  royal  seal  of  Shah  A'lara,  bearing  a 
date  similar  to  the  28th  of  January  1771,  the  village  of  Susra, 
then  estimated  to  be  of  the  annual  value  of  Rs.  2,700,  was 
given  "as  a  royal  grant  in  perpetuity  [mam  altamgha],  free 
of  tax,  to  Niiru  Ganesh,  together  with  his  children,  without 
restraint  by  any  person,"  from  the  beginning  of  the  harvest- 
time  of  the  Fasli  year  1180  (a.d.  1770-71).  The  farman 
then  proceeded  thus  :  "  It  is  necessary  that  the  renowned 
and  powerful  children  of  our  illustrious  house,  and  the 
worthy  ministers  and  dignified  nobles,  and  munificent  gov- 
ernors and  government  officers  who  economise  [tho  rev- 
enue], and  the  managers  of  civil  affairs,  and  the  custodians 
of  the  state  business,  and  the  jagirdars  and  the  tax-collec- 
tors of  the  present  and  future  times,  always  and  for  ever, 
having  exerted  themselves  for  the  permanent  observance 
and  execution  of  this  hallowed  and  exalted  ordinance,  shall 
give  up  the  abovementioned  village  to  the  possession  of 
them  [meaning  Naru  Ganesh  and  his  children],  and  their 
descendants  in  lineal  succession,  for  generation  after  genera- 
tion, in  perpetuity  and  forever;  and,  regarding  them  as  safe, 

«)  0  M"o.  Ind.  App.  :>5.     (b)  Pes?,  p.  21.    (c)  2  Bom.  H.  C.  Rep.  18. 
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and  protected  from  the  misfortunes  of  transfer  and  changes,  1867. 
shall  not  molest  them,  nor  ask  for  presents  (peshkash)  for 
thoso  newly  appointed  to  the  office  of  Subedar  (governor  of 
a  suba),  and  the  office  of  Foujdar,  99  &c. ;  here  followed 
several  species  of  fees  and  taxes  which  were  not  to  be  de- 
manded of  the  grantee  or  his  descendants  j  and  the  farman 
then  continued  thus  :  "  In  this  matter,  considering  this  as 
binding  and  most  stringent,  no  demand  for  a  new  grant 
(sanad)  is  to  be  made  annually." 

A  sanad  in  the  Marathi  language  and  Balbodh  character, 
dated  the  28th  of  February  1821  (Fasli  1230),  from  Captain 
Henry  Pottinger,  then  Collector  of  the  Suba  of  Ahmednagar 
on   behalf    of  tho  East    India  Company,  to  Ganpatrav 
N&rayan,  son  of  Naru  Ganesh,  recited  a  petition  of  Ganpatrav 
Narayan,  which  mentioned  the  farman  of  the  28th  of  January 
1 771,  as  "  made  out  and  granted  by  Shah  A'lam  Padishah 
Gdzi,  in  the  name  of  (or  to)  my  father,  Naru  Ganesh,  for  grant- 
ing (to  him  and  his)  sons,  grandsons,  and  other  descendants 
from  generation  to  generation,"  tho  village  of  Susra,  and 
proceeded  thus  :  "  I  have  enjoyed  the  same,  and  pray  that  it 
may  be  continued  [to  me]  for  ever  in  future  also,  and  that  a 
fresh  sanad  may  be  made  out  and  granted  by  the  Sarkar." 
The  operative  part  of  the  sanad  was  as  follows  : — <c  Now 
the  niahal  has  come  under  the  rule  of  the  Sarkar  ;  and 
as  it  is  our  intention  to  do  you  the  favour  to  continue 
[tho  same  to  you],  your  enjoyment  of  the  same  under  the 
former  farman  having  been  taken  into  consideration,  a  sanad 
has  been  granted,  by  virtue  of  an  order  received  from  the 
Huzur  at  Puna,  [directing]  that  the  rights  to  the  aforesaid 
village  be  confirmed  and  granted  by  the  Company's  Sarkar 
to  you,  and  a  sanad  be  written  out  and  granted  agreeably  to 
what  is  mentioned  above ;  (you,  your)  sons,  (and)  grandsons 
from  generation  to  generation,  are  to  enjoy  the  same  and  live 
happily.    In  every  respect  you  are  to  attend  to  (the  wishes 
of)  this  Sarkar,  and  to  act  (accordingly).    Bo  (this)  known 
(to  you)." 

That  sanad  evidently  was  intended  to  be,  and  amounts  to, 
no  more  than  a  confirmation  of  the  farmau  of  1771. 


Digitized  by  Google 


4 


BOMBAY  HIGH  COUET  REPORTS. 


2^07.  GanpatnW  Narayan,  on  the  10th  of  Ashvin  Shud,  Shako 

Gawh'Y  1747  (21sfc  October  A-  D-  1825)»  conveyed  240  bighds,  part 
r.         of  the  lands  of  Susra,  and  on  the  5th  of  Magsar  Shud,  Shake 

ITS*  *  1748  (4th  December  a.  d.  1826),  120  bighas,  a  further  part 
of  tho  samo  lands,  to  A'inbddas  Nathuji,  the  grandfather  of 
the  plaintiffs,  for  valuable  consideration.  The  240  and  120 
(in  all  360)  bighas  thus  convoyed  to  A'mbadas  Nathuji  were, 
from  the  dates  of  the  respective  conveyances  to  him,  on- 
joyed  by  him  until  his  decease  in  1850,  and  afterwards  by 
the  plaintiffs  until  the  31st  of  March  1852,  if  not  later. 

At  the  dates  of  the  respective  conveyances  of  1825  and 
1826  to  A'mbadas  Nathuji,  the  grantor,  Ganpatrav  Narayan, 
was  without  issue.  Ten  years  afterwards,  however,  a.d. 
1836,  he,  with  the  assent  of  Government,  adopted  the  de- 
fendant, Krishnarav  Ganesh. 

Some  time  subsequently  to  March  1852,  the  plaintiffs, 
being  then  minors,  seem  to  have  been  deprived  of  possession 
The  elder  of  the  plaintiffs  attained  his  majority  in  1855, 
and  the  younger  attained  his  majority  in  1859.  On  the  29th 
of  April  1861,  they  instituted  the  present  suit,  to  recover 
possession  of  the  360  bighas  from  the  defendant,  Krishnar&v 
Ganesh,  the  adopted  son  of  Ganpatrav  Narayan. 

Tho  Principal  Sadr  Amin,  on  the  30th  of  June  1863,  de- 
creed against  the  plaintiffs,  on  the  ground  that  Ganpatrav 
Narayan,  tho  inamdar,  had  not  any  power  to  alienate  any 
portion  of  tho  inam  lands. 

On  appeal  by  the  plaintiffs,  the  Judge  (Mr.  Richardson), 
on  the  22nd  of  October  1 863,  reversed  that  decree,  and  re- 
manded the  cause  for  re -trial  on  certain  issues. 

On  such  re-trial,  the  Principal  Sadr  Amin  decreed  that 
the  plaintiffs  were  entitled  to  recover  the  360  bighas  of  land, 
and  mesne  rates  in  respect  thereof  for  nine  years.  He 
decreed  against  their  claim  for  damages,  in  respect  of  trees, 
alleged,  but,  as  he  held,  not  proved,  to  have  been  cut  down 
by  tho  defendant. 

On  appeal  by  the  defendant,  Krishnarav  Ganesh,  against 
the  last-mentioned  decree  by  the  Principal  Sadr  Amin,  the 
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Acting  Judge,  Mr.  Bosanquet,  on  the  23rd  of  Febuary  I*C7. 


1865,  affirmed  that  decree  with  costs.  IUi«i*a«a'v 

The  defendant,  Krishnarav    Ganesh,  lias  since  filed  the    „    v-  , 
present  special  appeal  against  the  two  last-mentioned  de-       tt  al. 
croes. 

The  hearing  of  that  appeal  took  place  before  Mr.  Justice 
Tucker  and  myself.  * 

The  only  question  raised  in  the  argument  bofore  us  was, 
whether  Ganpatrav  Narayan,  being  an  inamddr,  could  alien- 
ate the  lands  in  dispute,  which  formed  part  of  his  inam,  for 
any  period  exceeding  the  term  of  his  life. 

The  original  grant  (a.  p.  1771),  by  Shah  Alam,  was  of  an 
altamgha  inam. 

Professor  H.  H.  Wilson,  in  his  Glossary  (page  19),  states 
that "  altamgha  "  is  derived  from  tho  Turkish  al,  red,  and 
tanvjha,  a  stamp  or  impression,  and  describes  it  u  as  a  royal 
grant  under  the  seal  of  some  of  the  former  Native  princes 
of  Hindustan,  and  recognised  by  the  British  government  as 
conferring  a  title  to  rent-free  land  in  perpetuity,  hereditary 
and  transferable  and  says  that,  "although  probably  origin- 
ally bearing  a  red  or  purple  stamp,  the  colour  of  the  impe- 
rial seal  or  impression  became  in  Indian  practice  different. 


An  altamgha  inam  is  not  resumable  by  Government :  Raja 
Putneemull  v.  The  Collector  of  Ahmedabad  (d),  and  Omar 
Khan  v.  Aboo  Mahomed  Khan,  (e)  Dr.  Lushington,  in  his 
judgment  in  a  case  reported  in  7  Moore's  Indian  Appeals, 
page  132,  describes  such  an  inam  as  "  a  grant  in  perpetuity, 
not  resumable."  The  case  of  The  E.  I.  Co.  v.  Syed  Ali  (f) 
cannot  be  taken  as  an  authority  to  the  contrary,  as  the  East 
India  Company  treated  the  sanads  or  parwannas,  there  relied 
upon,  as  grants  in  jagir,  and  not  in  altamgha  {g),  and  by 
their  letter  to  the  Board  of  Bevenue  seem  to  have  admitted 
that  altamgha  rents  could  not  be  resumed  (h).  The  Privy 
Council  upheld  the  resumption  which  had  been  made  in  that 

(d)  3  Macn.  S.  D.  A.  Rep.  304.  (e)  Ibid.  1/9,  194. 

(/)  7  Moo.  Ind.  App.  555.  (g)  Ibid.  558. 

(A)  Ibid.,  557,  558. 
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18fl7-  case,  on  tho  special  ground  that  it  was  an  act  of  sovereignty 
GANB8H      authorised  by  treaty.  Tho  East  India  Company  subsequently 

V        re-granted  the  lands  as  a  jagir  to  the  heir  for  life. 
Eanora'v 

et  ol.         It  has  been  decided  that  an  altaingha  inani  is  partible  : 
Omar  Khan  v.  Aboo  Mahomed  Khan.  (/) 

Wilson  describes  "  Inaani-i-altamgha"  as  "  A  grant  of  rent- 
free  land  under  the  royal  seal'*  (page  218). 

Of  "  Inaam  "(or  vernacularly  inani)  he  says  that  it  is  "  A 
gift,  a  benefaction  in  general,  a  gift  by  a  superior  to  an  in- 
ferior. In  India,  and  especially  in  the  south  and  amongst  the 
Marathas,  the  term  was  especially  applied  to  grants  of  land 
held  rent-free,  and  in  hereditary  and  perpetual  obligation  ; 
the  tenure  came  in  time  to  be  qualified  by  the  reservation  of 
a  portion  of  the  assessable  revenue,  or  by  the  exaction  of  all 
proceeds  exceeding  the  intended  value  of  the  original  assign- 
ment; the  term  was  also  vaguely  applied  to  grants  of  rent- 
free  lands,  without  reference  to  perpetuity  or  any  specified 
conditions.  The  grants  are  also  distinguishable  by  their 
origin  from  the  ruling  authorities,  or  from  the  village  com- 
munities, and  are  again  distinguishable  by  peculiar  reserva- 
tions, or  by  their  being  applicable  to  different  objects" 
(page  217).  And  see  also  Steele's  Law  and  Custom  of 
Hindu  Castes,  pago  206,  para.  2,  and  pages  212,  227,  229, 
235,  277. 

Those  originating  from  the  State,  Wilson  styles  "  Sanadi- 
Inams"  (to  which  class  the  grant  to  Ndru  Ganesh  in  1771 
belongs) ;  those  from  the  village  communities  he  styles 
"  Gaon  nisbat  Inams."  Of  the  latter  genus  he  enumerates 
seven  different  species,  to  which  it  is  unnecessary  that  I  should 
make  any  further  reference. 

Professor  Wilson  also  mentions  another  classification  of 
MaratM  inam  lands,  under  six  heads,  the  first  of  which  he 
subdivides  into  seven  species. 

It  is,  however,  more  convenient  for  the  purposes  of  this 
judgment  to  divide  inams  originating  from  the  State  into 
two  principal  kinds,  viz. :  1st,  Those  which  are  denominated 

(i)3  Macn.  S.  D.A.  Rep.  179. 
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chakaria,  and  held  on  the  condition  of  performing  some  office  iJ>W-_  . 

or  service,  or  discharging  some  obligation  or  trust,  or  which,  Gaserh 
if  the  duty  or  trust  to  be  fulfilled  be  charitable  or  religious,  Y 
are  frequently  described  (and  more  especially  where  the       J0^* T 
grants  or  alms  are  given  by  or  to  Muliammadans)  as  khairat 
or  khayrat ;  (J)  2tvlhj,  Those  which  are  unencumbered  by 
any  such  burden,  condition,  or  liability.  (A*) 

Sanadi  grants  in  inam,  saranjam,  jagir,  wazifa,  wakf, 
devasthan  and  scvasthan,  *  aro,  generally  speaking,  more 
properly  described  as  alienations  of  the  royal  share  in  the 
produce  of  laud,  i.e.,  of  laud  revenue,  than  grants  of  land, 
although  in  popular  parlance,  and  in  this  judgment,  occa- 
sionally so  called.  (/) 

Grants  of  mains  for  religious  or  charitable  purposes  are 

frequently  found  to  be  of  great  antiquity,  and  evidenced  by 

inscriptions  on  copper-plates.    Instances,  and  translations 

by  the  late  B-.il  Gangadhar  Shastri,  of  such  inscriptions  have 

been  published  in  the  Journal  of  the  Bombay  Branch  of  the 

Royal  Asiatic  Society.         Generally  sucli  grants  are  held 

in  perpetuity  (»),  and  cannot  be  aliened  or  incumbered ;  and 

this  is  so  whether  they  are  Hindu  (devasthan  or  sevasthan)  or 

Muhammadan  (wakf  or  wazifa)  (o):  Wilson's  Glossary,  217, 

Title  «  Inaam,"  "  Devasthan Steele,  p.  237  j  2  Macnagh- 

ten's  Hindu  Law  305  j  Bow  ante  Pur  sad  v.  Ranee  Jugudumba 

{p) ;  Elberling,  para.  270,  p.  127  ;  Sued  Hoossein  Alt  v.  Ravji 

(j)  Wilson's  Glossary,  97,  274  ;  2  Malcolm's  Central  India,  28,  74, 
3rd  ed. 

(it)  Morris,  Pt.  Ill,,  p.  22,  note. 
*  See  "  Swasthan,"  "  Swasthyam,"  Wils.   Gloss.,   pp.  4.96,    594  ; 
"  Suwasthan,"  Elph.  Rep.,  Appendix  xxvi.;   "  Sumusthan,"  Steele.,  pp. 
209,  228. 

(/)  Elphinstone's  History  of  India,  p.  "4,  4th  ed. ;  Elphinstone's  Report 
on  the  Territories  conquered  from  the  Pcishwa,  pp.  20  to  25,  and  App. 
xxvi.,  reprinted  at  Bombay  in  1838  ;  2  Morris  Bom.  S.  D.  A.  Dec.  214. 

(m)  No.  V.  April  1843,  pp.  200,  216  ;  No.  VIII.  Oct.  1844,  p.  1;  No.  X. 
July  1845,  pp.  263,  2/0  ;  No.  XI.  July  184/,  p.  3/1  ;  and  see  No.  VI. 
Oct.  1843,262. 

(n)  Elph.  Hist.  "7 ;  Elph.  Rep.,  App.  xxvi.,  xxvii. ;  Steele,  p.  235  ;  Male. 
Cen.  Ind.  74. 

(o)    As  to  Wazifa  see  Selections  from  Bombay  Government  Records, 

New  Scries,  No.  XXX.,  pp.  92,  95. 

(p)  4  Macn.  S.  D.  A.  Rep.  343. 
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1807.      Ranaji  (q)  ;  Strange's  Hindu  Law  151  ;  Kulb  Ali  Hoossein 
KGi""e8h*  %  v*  &yf  AH  (r);  Jafar  Mohivdin  v.  Aji  Mohiudin  (s) ;  Doss  Sa- 
v.         loo  v.  Shah  Kubeer-ood-deen  (t),  where  a  Muhammadau  grant 
RA^"a^  V   *°  Kubeer,  for  religious  and  charitable  purposes,  in  altamgha. 

inam,  to  descend  to  his  heirs  in  succession  from  remove  to 
remove  (a),  was  hold  to  be  inalienable,  in  consequence  of  its 
being  wakf,  i.e.,  appropriated  to  those  purposes.  Had  tho 
words  of  inheritance,  "  his  heirs  in  succession  from  remove 
to  remove,"  been  sufficient  to  constitute  any  legal  bar  to 
alienation,  it  would  have  been  unnecessary  to  have  laboured 
that  case  on  the  ground  of  the  religious  and  charitable  trust. 
Neither  tho  counsel  engaged,  nor  the  Court,  ventured  to 
suggest  that  those  words  of  inheritance  could  in  any  wiso 
operate  to  prevent  alienation. 

Reg.  XVII.  of  1827,  Sec.  xxxvm.,  cl.  2  (Bombay),  enacted 
that  u  all  land  held  exempt  from  tho  payment  of  public 
revenue,  if  such  exemption  was  granted  in  consideration  of 
service  to  be  performed,  or  for  the  support  of  religious  or . 
other  establishments,  or  for  other  special  purposes,  shall  be 
liable  to  be  asaossod,  if  the  conditions  of  the  grant  are  not 
fulfilled." 

That  enactment,  however,  formed  part  of  Chap.  9  of  Reg. 
XVII.  of  1827,  which  chapter  and  Chap.  10  arc  repealed  by 
Bombay  Act  VII.  of  1863,  Sec.  1  (see  also  Sec.  xxxn.,  cl.  F), 
an  Act  applicable  only  to  such  parts  of  the  Presidency  as 
Act  XI.  of  1852  did  not  govern. 

Act  XI.  of  1852  applies  only  to  the  Dakhan,  Khandesh, 
Southern  Maratha  Country,  and  other  districts  more  re- 
cently annexed  to  the  Presidency  of  Bombay.  Its  Schedule 
B,  Rule  7,  provided  that  inam  land  held  for  the  support  of 
mosques,  temples,  or  similar  institutions  should  be  per- 
manently continued.  Bombay  Act  II.  of  1863  applies  to 
tho  samo  territories.    Sec.  vin.  (cl.  1  and  2)  provides  for 

(7)    Selected  Cases  (Bombay  S.  D.  A.)  No.  52,  p.  231 . 
(r)    2  Macn.  S.  D.  A.  Rep.  110.    (s)    2  Mad.  H.  C.  Rep.  19. 
(0    2  Moo.  lnd.  App.,  390  ;  and  see  3  Macn.  S.  D.  A.  Rep.  407. 
(w)    Sec  2  Moo.  Ind.  App..  p.  -108,  for  the  form  of  the  sanad. 
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the  permanent  continuance  of  such  inams,  and  (cl.  3)  that  1B67- 
they  shall  not  be  transferable  by  assignment,  sale  (judicial,  KHq"^^  T 
public,  or  private),  gift,  devise,  or  otherwise  however,  or  v. 
liable  to  nazzarana.  RAjJ °*A  v 

That  Bombay  Act  VII.  of  1863  contains  no  similar  provi- 
sion, may  possibly  be  due  to  the  fact  that  in  some  few  places 
in  the  territories  to  which  it  applies,  e.g..  Broach  and  Surat, 
it  seems  that  by  local  custom,  contrary  to  the  general  law, 
lands  held  for  Muhammadan  religious  purposes  have  been 
treated  as  alienable  :  Fatima  Bcebee  v.  Moolla  Abdool  Futteh 
(v),  Abbas  Ali  v.  Glwolam  Mahomed  (w).  I  havo  not  found 
any  decision  to  the  effect  that  amongst  Hindus  in  thoso  dis- 
tricts a  similar  variation  exists.  The  question  appears  to 
have  been  raised,  but  not  decided,  in  Mathnradass  v.  Lal- 
dass  {x).  Steele  states  that  the  lapse  of  twenty  years 
validated  the  misappropriation  of  devasthan  lands  (y) ;  and 
(p.  237)  that  an  aged  or  infirm  incumbent  incapable  of  per- 
forming the  duties  of  the  endowment  may  alienate  for  ever, 
unless  the  heir  protest  at  the  time,  subject  to  the  perform- 
ance of  the  religious  services  by  the  new  acquirer.  But 
this  latter  proposition  appears  to  be  lax  doctrine,  and  should 
be  received  with  caution. 

Lands  held  in  saranjam  were  revenue-free,  and  were  held 
for  the  performance  of  military  service  (either  personally 
or  by  the  support  of  troops),  or  of  other  state  service ;  yet 
as  they  were  generally  resumable  at  the  pleasure  of  the 
sovereign,  or  bestowed  upon  the  grantee  for  his  life  only, 
such  lands  can  rarely,  if  ever,  be  classed  as  inam  proper  (z). 

It  is  seldom,  though  in  some  few  instances  it  may  be, 
difficult  to  draw  the  line  of  distinction  between  jagir  and 
inam.  That  difficulty  would  arise  where  tho  jagir  has  been 
made,  or  suffered  to  become,  perpetual.  A  jagir,  like  an 
inam,  was  conditional  (a)    or  unconditional.    But  unless 

(»)  1  Borr.  124;  but  see  2  Borr.  741.  (u>)  1  Bom.  II.  C.Rcp.  (Dunbar)  36. 
far)  1  Morris  S.  D.  A.  Dec.  36.  (y)  p.  20?,  para.  3. 

{z)  Wilson's  Glossary  465  ;  Elphinstone's  History  of  India,  74  ;  Steele, 
p.  208,  para.  7  ;  and  page  22/.    But  sec  2  Borr.  501. 

(a)  See  Mr.  Mountstuart  Elphinstone's  Evidence  before  a  Select  Com- 
mittee of  the  House  of  Lords,  26th  March  1830,  'page  307,  pi.  246f>, 
24  "0,  2171,  ct  setj. 

IV. — 2  A  C 
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.  specified  to  be  hereditary,  it  was  a  life-tenure  only  (b),  although 
Ganesh*  V  not  unU8uaUy  renewed  to  the  heir  of  the  grantee.  Some 
v.       jagirs,  Professor  Wilson  says,  have  been  converted  into  per- 
RA5«i      petual  and  transferable  estates  (c). 

As  a  rule,  military  jagirs  were  feudal  in  their  character. 
With  respect  to  them  Mountstuart  Elphinstone,  in  the  ap- 
pendix ((?)  to  the  first  four  books  of  his  History  of  India, 
says  :  "  Lands  held  for  military  service  are  subject  to 
reliefs  in  the  event  of  hereditary  succession,  and  to  still 
heavier  fines  when  the  heir  is  adoptive.  They  are  subject 
to  occasional  contributions  in  cases  of  emergency.  They 
cannot  be  sold  or  mortgaged  for  a  longer  period  than  that 
for  which  the  assignment  (grant)  is  made.  Subinfeudations 
are  uncommon,  except  amongst  the  Rajputs,  where  they  are 
universal."  In  his  evidence  before  a  Select  Committee  of  the 
House  of  Lords  on  the  2oth  and  26th  of  March  1830,  Mr.  M. 
Elphinstone  (pi.  2300  and  2466)  states  that  jagirs  revert 
to  Government  on  failure  of  heirs  of  the  grantee,  and  are  even 
resumablo  at  his  death  at  the  pleasure  of  Government.  '  That 
(pi.  2466)  under  Native  governments  military  jagirs  "  are 
not  in  general  so  resumed,  because  the  same  motive  for  keep- 
ing troops  up  continues  to  exist  that  existed  when  the  jagirs 
were  granted."  That  (pi.  2467)  under  his  government  "all  the 
jagirs  in  the  Maratha  Country  for  the  maintenance  of  troops 
were  resumed  at  the  conquest,  that  portion  only  being  left 
which  was  for  the  maintenance  of  the  chief  himself  and  his 
immediate  followers.  When  the  chief  was  not  a  member  of  a 
family  of  consequence,  or  where  there  was  no  other  motive 
for  keeping  up  the  allowance,  the  jagir  was  resumed  at  his 
death.  The  Native  governments  frequently  resumed  even 
during  the  life  of  a  jagirdar,  when  they  were  offended  with 
him."  Mr.  Elphinstone  did  not  recollect  any  resumption  dur- 
ing the  lifetime  of  the  jagirdar  since  the  first  conquest  from 
the  Marathas  (pi.  2468).    In  the  old  British  territory,  he 

(6)  Collector  of  BareiUy  v.  Martindell;  2  Macn.  S.  D.  A.  Rep.  188; 
Wilson's  Glossary,  page  224  ;  2  Malcolm's  Central  India  56, 3rd  ed. 

(c)  Wilson's  Glossary  224  ;  and  see  3  Grant  Duff's  History  of  the  Mara- 
thas, pp.  351,353. 

(rf)  p.  251,  4th  ed. ;  sec  also  pp.  74  to  77. 
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said  (pi.  2469),  the  question  of  resumption  was  in  each  case  1^7- 

considered  on  its  merits;  but  that  as  to  the  Dakhan,  when  ^""^ii** 
leaving  it  for  Bombay,  he  sent  in  a  list  of  jagirdars,  with  a  J,, 
recommendation  specifying  which  should  be  perpetual,  and  R^JgJA'T 
which  should  be  resumed  and  on  what  occasions  j  the  prin- 
ciple on  which  he  acted  being,  that  all  jagirs  "  granted  by 
the  Great  Mogul  or  the  Maratha  Rajas,  and  all  which  be- 
longed to  very  old  families  under  the  Peishwas,  should  be 
perpetual"  (pi.  2470). 

Bombay  Reg.  XVII.  of  1827,  Sec.  xxxvm.,  el.  1, 
and  Reg.  VI.  of  1833,  Sec.  i.,  cl.  3  (the  curious  history 
of  which  latter  enactment,  as  given  by  Mr.  Hart,  may  be 
found  in  the  Selections  from  the  Records  of  the  Bombay 
Government,  New  Series,  No.  XXX.  (*>),)  rendered  jagirs 
resumable  at  the  pleasure  of  Government  (/*).  Bombay  Act 
VII.  of  1863,  Sees.  n.  and  xxxn.,  cl.  C  and  D  (which  applies 
to  the  whole  of  the  Bombay  Presidency  except  the  Dakhan, 
Khandesh,  the  South  Maratha  Country,  and  other  places 
governed  by  Act  XI.  of  1852),  repealed  Bombay  Reg.  XVII. 
of  1827,  ch.  ix.  and  x.,  and  Bombay  Reg.  VI.  of  1833,  but 
declared  that  lands  held  as  saranjam,  or  on  similar  political 
tenure,  and  lands  held  on  service,  shall  be  resumable  or  con- 
tinuable  at  the  pleasure  of  Government. 

As  to  civil  hereditary  offices,  and  the  inams  (watan)  an- 
nexed to  them,  the  balance  of  authority  seems  to  incline  in 
favour  of  the  alienability  in  permanence  {previously  to  British 
legislation)  as  well  of  the  offices  as  of  the  inams  appendant  to 
them,  together  or  separately :  (Mountstuart  Elphinstone's 
Report  on  the  Territories  conquered  from  the  Peishwa  (g)  ; 
and  his  History  of  India,  Book  EL,  Chap.  II.  {h)  ;  Janardhun 
Ganesh  Oogte  v.  Krishnaji  Wassodev  Kenvinday  (i) ;  Sakha- 
ram  Govind  v.  Shriniwasrao  Venkatesh  (J)  ;  and  Haribhai  v. 

(*)   pp.  142  to  144. 

(f)  See  Act  XI.  of  1852,  Schedule  B,  Rule  10;  Bombay  Aet  II.  of 
1863,  Sec.  i.,  cL  2,  Sec.  xvi.,  cl.  C  and  D. 

(g)  p.  16,  and  Appendix  (letter  from  Capt.  Briggi),  page  x.,  and 
(letter  from  Capt.  Grant)  pp.  xv.  and  xvi.,  Bombay  reprint  of  1838. 

(A)  pp.  64,  72,  of  the  4th  ed.  (t)  2  Borr.  615. 

0)    2  Morris  S.  D.  A.  Dec.  26. 
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 1807.       Sunderji  (k).  In  Parvati  v.  Sooruj  (I)  both  the  plaintiff  and 

the  Court  assumed  that  a  desaigiri's  mortgage  would  bind 


Ganesh 


v. 


Rangra'v 
et  ul 


his  heirs.  The  plaintiff,  by  her  plaint,  filed  in  a.  d-.  1819, 
only  asked  for,  and  the  Court  only  decreed,  recovery  of  the 
mortgage  lands  on  payment  of  the  balance  of  the  mortgage- 
money  remaining  duo.  It  was  admitted  in  Amrootram  v. 
Narayendas  (m)  that  a  Mujmoodar  might,  as  against  his 
heirs,  charge  his  watan  with  encumbrances  \  the  only  question 
there  made  was  whether  his  widow  might  do  so  likewise.  In 
the  case  of  some,  but  not  ©f  all,  such  offices,  the  assent  of  the 
Native  government  seems  to  have  been  necessary  to  the 
validity  of  the  alienation  (n),  and  also,  if  the  watan  were  un- 
divided, the  assent  of  the  coparceners,  if  any  :  Steele,  page 
210,  para.  56,  and  pages  236,  237,  para.  77. 

In  Baee  Button  v.  Munsooram  (o)  (decided  in  1848),  a 
conclusion  unfavourable  to  the  validity  of  a  mortgage,  made 
in  1819,  of  a  desaigiri  watan  seems  to  have  been  arrived 
at.  And  in  the  case  of  Balaji  v.  Nago  (p)}  decided  in  1860, 
it  was  held  that  an  assignment  of  miras  and  inain  land  made 
in  the  Shake  year  1740,  which  formed  part  of  a  service 
watan,  to  an  illegitimate  son  of  tho  proprietor,  was  void  as 
against  the  legitimate  heirs.  There  do  not,  however,  ap- 
pear to  have  been  any  authorities  quoted  in  either  of  those 
cases,  and  in  both  of  them  the  alienation  occurred  before  the 
Regulation,  to  which  I  shall  next  refer,  had  become  law. 

Bombay  Reg.  XVI.  of  1827,  Sec.  xx.,  cl.  1  and  2, 
prohibited  alienation,  by  any  hereditary  officer,  of  his 
official  emoluments,  and  directed  that  such  official  emolu- 
ments enjoyed  by  a  co-sharer  should  not  leave  the  family 
in  which  the  office  is  vested.  That  Regulation,  it  has  been 
held,  prevents  the  attachment  of  the  inam  lands  appurtenant 

(k)  2  Morris  S.  D.  A.  Dec.  29.  (I)   2  Borr.  563. 

(m)   2  Borr.,  pp.  223,  227. 

(n)    See  the  references  in  the  above  notes  (r)  and  (<r)  to  Elphinstone's 
History  and  Report. 

(o)    Bellasis,  p.  93.  And  see  Mr.  Frere's  Minute,  2  Morris  S.  D.  Dec., 
p.  30,  note. 

(p)    7  Harington  Bom.  S.  D.  A.  Dec.,  p.  124. 
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to  a  deshmuklii  and  patelki  watan  in  respect  of  a  deceased  I8fi7.  

watandar:  Kunialall  v.  Wiswasi'ao  (</).  Kiuhn***  y 

The  prohibition  against  alienation,  however,  according  to  Hanor'av 
the  interpretations  of  that  Regulation  made  by  the  Sadr 
Adalat  on  the  23rd  of  February  1831  and  the  5th  of  Decem- 
ber 1834,  did  not  extend  to  an  alienation  for  any  period  not 
exceeding  the  lifetime  of  the  watandar  (the  incumbent). 

Act  XI.  of  1843,  for  regulating  the  service  of  hereditary 
officers  in  this  Presidency  (Section  13),  enacted  "  that  no- 
thing contained  in  M  that  Act  "  shall  bo  construed  to  debar 
the  right  of  any  sharer  to  participate  in  the  rents  and  profits 
of  any  hereditary  office  (r)  so  held  and  filled  as  above  pro- 
vided, after  provision  shall  have  been  made  therefrom  for  the 
maintenance  of  the  officiating  hereditary  officer,  for  which 
purpose  it  shall  be  competent  to  the  Collector  or  controlling 
officer  to  fix  and  assign  a  specific  portion  of  such  rents  and 
emoluments,  leaving  the  remainder  only  subject  to  the  claims 
of  the  other  sharers ;  and  further,  that  the  portion  of  the  rents 
and  emoluments  so  fixed  and  assigned  shall  be  the  official 
remuneration  (*)  of  the  officiating  hereditary  officer,  and  shall 
not  be  liable  to  civil  process  of  any  court  of  law. n  Upon 
that  section  a  conflict  of  opinion  and  decisions  seems  to 
have  arison  in  the  Sadr  Adalat.  In  Jeivajee  Gungadhur  v. 
Shamrao  Mahadeo  (t),  decided  in  1850,  the  surplus  of  the 
watan  beyond  that  portion  of  it  which  the  Collector  had  set 
apart  for  the  officiating  hereditary  officer,  was  held  to  be 
partible;  such  partition,  however,  to  be  subject  to  any 
further  provision  which  the  Collector  may  make  out  of  the 
watan  for  the  maintenance  of  the  officiating  hereditary 
officer.  In  Earlbhai  v.  Sundcrji  («),  in  April  1855,  Mr. 
Frere  recorded  a  minute  substantially  to  the  effect  that 
as  Act  XI.  of  1843,  Sec.  13,  rendered  the  surplus  watan 
partible  amongst  the  family  of  a  deceased  watandar,  it  neces- 

(q)  Morris,  Pt.  III.,  p.  4. 
(r)  See  also  Act  XL  of  1852,  Schedule  B,  Rule  8,  as  to  the  permanency 
of  lands  held  on  official  tenure. 
(«)  See  3  Morris  S.  D.  A.  Dec.  242.  (f)  Morris,  Pt.  II.,  110. 

(m)  2  Morris  S.  D.  A.  Dec.  29. 


Digitized  by  Google 


14  BOMBAY  HIGH  COURT  REPORTS. 

1fg7-  sarily  was  alienable  to  strangers  also.  Looking,  however,  to 
Gaxrsii  an^  ^n  8ectionsof  that  Act,  authorising  Government, 

v.       in  the  event  of  fraud  or  malversation  of  the  hereditary  officer 
A«e  at*  V   or  nis  dePuty> to  confiscate  the  whole  watan,  and  to  dispose 
of  the  surplus  proceeds  as  it  pleases,  and  to  the  possibility  of 
the  Collector's  varying  from  time  to  time  the  proportion  of 
the  watan  assigned  to  the  officiating  hereditary  officer  or  his 
deputy  (if  such  a  variation  be  allowable),  it  seems  difficult  to 
hold  that  Sec.  13  authorised  any  alienation  of  the  surplus 
proceeds.    In  HaribJiai  v.  Sunderji  the  Court  did  not  act 
upon  Mr.  Frere's  view  of  that  enactment,  but  upheld  tho 
alienation,  on  the  ground  that  it  took  place  before  Reg.  XVI. 
of  1827.    Yet,  in  Jesingbai  v.  Baee  Jeetawowoo  (r),  de- 
cided in  June  1855,  the  same  Court  did  adopt  his  view  of  Act 
XI.  of  1843,  Sec.  13,  and  held  that  the  surplus  proceeds  of 
a  patelki  watan  were  alienable.    A  like  decision  was  made  as 
to  the  surplus  proceeds  of  a  desaigiri  watan  of  the  pasaetun 
kind  in  Sobharam  v.  Sitmbhooram  (w),  a  strong  decision  if 
the  definition  of  "  pasaetun"  given  in  the  note  to  that 
case  be  correct,  viz.,  "land  free  from  revenue  in  lieu  of  ser- 
vice, the  usufruct,  but  not  the  property ,  of  which  is  assigned 
to,  and  -  enjoyed  by,  village  officers."    However,  it  seems 
now  to  be  rightly  settled  by  Lukshximun  Kalapa  v.  Sadooba 
Balund  (x),  decided  in  1861,  that  Reg.  XVI.   of  1827, 
Sec.  xx.,  lias  not  been  in  any  wise  affected  by  Act  XI.  of 
1843,  and,  therefore,  that  a  mortgage,  made  in  a.d.  1838, 
by  one  of  the  coparceners  in  the  surplus  proceeds  of  a  ser- 
vice watan,  could  not  be  upheld  after  the  decease  of  the  mort- 
gagor.   That  case  was  decided  by  Messrs.  Keays,  Hart,  and 
Hebbert. 

In  Wittul  Sakaram  v.  Bhageertltabaec  (y)  a  mortgage  of  an 
inam  izdfut  village  of  Ambagaum,  appendant  to  the  heredi- 
tary ofiice  of  deshpande,  executed  in  a.d.  1829  by  the  watan - 
dar  to  the  defendant,  was  held  to  be  of  no  force  after  the 
death  of  the  mortgagor. 

(v)  2  Morris  S.  D.  A.  Dec.  131. 
(tc)  3  Morris  S.  D.  A.  Dec.  242.       (x)  B  Harington  S.  D.  A.  Dec.  5G. 

(y)  Bellasis  R.  63. 
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It  could  not  much  surprise  a  person  unacquainted  with  18C7. 
the  subject,  to  find  that  inams  appendant  to  hereditary  KRqa"-£**  V 
offices  were  always  inalienable.    The  purpose  for  which  such  'v, 
inains  were  granted,  namely,  to  ensure  to  the  officer  the   ,,A^6B*A  v 
proper  means  to  perform  his  duties  with  efficiency  and  dig- 
nity, would  naturally  lead  to  that  conclusion. 

Nevertheless,  of  the  authorities,  historical  and  judicial, 
which  have  been  quoted  (and  I  am  not  aware  that  I  have 
omitted  any  reported  decisions),  the  balance  appears  to  in- 
cline very  decidedly  in  favour  of  the  opinion  that,  previously 
to  Beg.  XVI.  of  1827,  such  inams  were  generally  alienable. 

If,  previously  to  legislation  to  the  contrary,  inams  annexed 
to  hereditary  offices,  that  is  to  say,  service  watans,  were 
alienable,  it  seems  that  d  multo  fortiori  should  inams  which 
are  not  chakaria,  and  to  which  no  trust  or  conditions  of 
service,  or  other  restrictions,  are  attached,  be  alienable,  in 
the  whole  or  in  part,  at  the  pleasure  of  the  inamdar. 

Professor  Wilson,  we  have  seen,  treats  a  grant  in  altamgha 
inam  as  generally  both  hereditary  and  transferable. 

In  the  appendix  to  Elphinstone's  Report  already  referred 
to,  it  is  stated  that,  in  Khandesh,  inams  were  "  everywhere 
saleable." 

From  p.  208,  para.  2,  and  p.  227,  para.  68,  of  Stoele,  it 
would  appear  that  the  Native  government  regarded  inams  as 
alienable,  but  levied  discretionary  nazzarann  upon  alienations. 

In  Venaikrao  Narayen  v.  Purushram  (z),  decided  in  1846, 
by  the  same  court  which  held  that  an  inam  izafut  annexed 
to  the  office  of  deshpande  was  not  alienable,  it  was  held  by 
Mr.  Bell  and  Mr.  Hutt,  against  Mr.  Gregor  Grant,  that  a 
decree  obtained  against  a  deceased  inarndar,  in  his  lifetime, 
who  held  his  inam  without  conditions,  entitled  tho  judgment 
creditor  as  against  the  heirs  of  the  inamdar  to  attach  tho 
inam.  That  decision  was  made  in  affirmance  of  the  decision 
of  Mr.  Hebbert  in  the  court  below.  The  terms  of  the  grant 
there,  were,  to  the  grantees  "and  their  family  from  genera- 
tion to  generation." 

(z)  Bellasis  R.  61. 
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et  *l. 


1807.  In  Duttoo  Essajee  Patil  v.  Midkappa  Midlappa  Patil  (a), 

Krishnarav  ^IjJqJj  wag  the  case  of  miras,  not  inarn,  land,  the  Court  being- 

Cam:,  u  ° 

of  opinion  that,  though  it  belonged  to  an  hereditary  officer, 
it  was  not  appurtenant  to  his  office  as  chakaria  or  service 
land,  upheld  a  mortgage  of  the  miras  land  against  the  heir 
of  the  mortgagor. 

In  Dhond  Busnnghonda  v.  Vcnkutramacharee  (b),  a  lease 
to  the  appellant,  for  so  long  as  lie  chose  to  hold,  of  a  field, 
part  of  a  sarv  inam,  was  held  good,  after  the  decease  of  the 
inamdar  (lessor),  against  his  heirs. 

In  The  Collector  of  Surat  v.  Ghelabhai  Namindass  (c),  it 
was  held  (in  affirmance  of  a  decision  by  Mr.  Hebbert)  by 
Mr.  K.  Forbes,  Mr.  Hart,  and  Mr.  Newton,  against  Mr. 
Keays,  that  a  mortgage  by  an  inamdar  of  an  inam,  not 
granted  on  chakaria  tenure,  was  good  after  his  death  with- 
out heirs,  notwithstanding  the  escheat  of  such  estato  as  re- 
mained in  the  inamdar  to  the  Crown,  and  that  the  mortgagee 
was  entitled  to  hold  the  land  revenue-free  until  redemption 
of  the  mortgage.  The  Court  was  of  opinion  that  such  an 
alienation  is  valid,  in  the  absence  of  anything  to  show  that 
the  tenure  of  the  inamdar,  from  whom  the  mortgagee  de- 
rived his  title,  was  one  which  restricted  the  continuance  of 
the  inam  to  the  duration  of  any  particular  family,  or  any 
local  custom  or  law  prescribing  such  restriction.  No  per- 
son in  this  Presidency  had  a  more  extensive  knowledge  of 
inams,  or  a  more  familiar  and  thorough  acquaintance  with 
their  nature,  than  Mr.  Hart. 

Vishnu  Trimbuck  v.  Ramlirishna  Tatia  (d)  was,  to  a  cer- 
tain extent,  a  similar  case.  An  inamdar,  in  the  Puna  zilla, 
having  executed  a  mortgage,  died  in  1829,  without  natural- 
born  heirs  of  his  body,  but  leaving  an  adopted  son,  Ja- 
nardan.  The  mortgagee  obtained,  in  1833,  a  decree  upon 
his    mortgage  against  the  widow  of  the   inamdar,  and 

(a)  Rellasis  R.  88.  See,  as  to  the  alienability  of  miras  land,  1  Grant 
Duff's  Hist.  22  ;  2  Morris  S.  D.  A.  Dec.  188,  189;  Elph.  Rep.,  App.  xxiii.. 
xxiv. ;  but  as  to  Khandesh.  ibid.  xiv. 

(6)    Morris,  Pt.  III.,  p.  132.         (c)   0  Harington  S.  D.  A.  Dec.  Cm. 
(d)    1  Rom.  II.  C.  Rep.  22. 
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Janardan.  Subsequently,  the  Inam  Commission  having  de-  _  WW. 
clared  that  the  inam  had  lapsed,  for  want  of  natural-born  K*Isuf,.ARA  v 
heirs  of  the  body  of  the  inamdar,  Government  resumed  the 
inam,  but  permitted  Janardan  to  continue  as  tenant,  under 
Rule  G  of  the  Government  Circular  No.  2449  of  1854,  pay- 
ing the  usual  revenue  to  Government.  It  was  held  that  the 
lands  in  the  hands  of  Janardan  were  liable  to  the  mortgage, 
a  decision  which  could  only  have  been  arrived  at  upon  the 
understanding  that  tho  inamdar  had  power  to  charge  the 
lands  as  against  his  heirs.  That  case  was  decided  by  Sausse, 
C. J.,  and  Kinloch  Forbes  and  Warden,  JJ. 

In  Bhowanec  v.  Husxun  Miya  (e),  a  roosoom,  or  annual 
rent  charge  of  a  hundred  years'  standing,  created  by  a  for- 
mer inamdar,  was,  by  the  majority  (Forbes  and  Newton,  JJ.) 
of  the  Court,  held  to  be  a  valid  charge  upon  the  inam. 

In  18t)4,  Couch  and  Newton,  JJ.,  in  Sultdnji  Trimbahji 
rdtel  Sir  vale  v.  Raghundth  Rdmchandra  (/),  compelled  the 
specific  performance  of  an  agreement,  by  an  inamdar,  to 
assign  a  third  part  of  his  inam  in  perpetuity  to  the  plaintiff 
in  consideration  of  services  rendered  in  assisting  the  inam- 
dar to  recover  the  inam.  The  District  Judge  of  Puna  had 
also  so  decreed,  and  one  of  the  points  made  on  special  ap- 
peal against  his  decree,  but  overruled  by  the  High  Court, 
was,  "  that  the  inam,  having  been  granted  for  the  support  of 
the  entire  family,  any  one  member  of  it  has  no  right  to  alien- 
ate any  portion  of  it,  for  any  purpose  whatever." 

It  was  contended,  in  the  present  case  for  the  appellant, 
that  such  words  of  inheritance  as  are  found  in  the  farinan 
of  1771  operate  as  a  species  of  entail,  and  therefore  that  per 
formam  doni  the  grantee  and  his  heirs  were  prevented  from 
alienating  the  inam.  The  phrase  "  entail"  was  used  not  in 
its  technical  English  signification,  or  as  involving  any  rights 
in  respect  of  primogeniture,  but  to  indicate  that  none  but 
the  grantee  or  his  descendants  could  hold  the  estate  granted. 
The  grant  is  to  Naru  Ganesh  and  his  children,  "  and  their 
descendants  in  lineal  succession,  for  generation  after  genera- 
tion, in  perpetuity  and  for  ever." 

(»)    1  Horn.  II.  C.  Rep.  15,  if)    2  Worn.  II.  C.  Rep.  IS. 
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1867.         In  ltojah  Nursing  Deb  v.  Itoy  Koylasnath  (g)  a  sanad 
KRGavk*h  V  khooro  Poos  (deed  °f  maintenance)  by  a  zaminddr,  conveying 
v.        villages  and  lands,  part  of  the  zamindari,  to  A,  as  the  head 
^efaL  V    of  a  branch  of  the  grantor's  family,  in  lieu  of  maintenance, 
to  which  A  was  entitled  out  of  the  zamindari,  "  to  hold  and 
enjoy  possession  from  generation  to  generation,"  subject  to 
an  allowance  for  maintenance  to  a  certain  class  of  the  family 
described  as  lowahokans  and  motalokans  (dependants  and 
relations),  it  was  held :  Istly,  That,  in  the  absence  of  evi- 
dence of  any  class  of  persons  answering  the  description  of 
lowahokans  and  motalokans  (which  might  have  created  a 
trust),  A  took  an  absolute  estate  in  the  lands  and  villages 
assigned  to  him;  and,  2ndly,  That  the  limitation  in  the 
sanad,  "  from  generation  to  generation,"  did  not  create  such 
an  estate  as  to  bar  alienation.    Knight  Brace,  L.J.,  said 
that  their  Lordships  "  do  not  collect  from  the  instrument 
an  intention  that  from  son  to  son  it  should  remain  in  the 
family,  with  the  head  of  the  family  for  the  time  being,  in 
order  to  enable  him  to  afford  the  maintenance ; n  and  again, 
after  referring  to  the  words  at  the  end  of  the  instrument, 
"  continue  to  hold  and  enjoy  possession  to  us  uninterrupt- 
edly from  generation  to  generation,"  he  said :  "  Every  part 
of  that  portion  of  the  deed  appears  to  their  Lordships  to 
refer  to  tho  enjoyment  of  the  land,  and  not  the  identity,  or 
the  persons,  or  the  continuance  of  the  persons  of  those  who 
were  to  be  maintained." 

The  farman  of  1771,  in  the  present  case,  is  much  stronger 
in  favour  of  alienation  than  the  sanad  in  the  case  last  men- 
tioned, there  being  in  the  former  a  complete  absenco  of  aught 
importing  a  trust,  or  relating  to  maintenance  of  the  granteo 
or  his  family. 

The  Privy  Council,  in  1856,  overruling  a  decision  of  the 
Governor  in  Council,  held  that  a  grant,  in  1823,  of  villages  to 
Hanmant  Rav,  by  the  Bombay  Government,  which  provided 
that  "  he  and  his  sons  and  sons'  sons  should  enjoy  the  same, 
in  male  line,  all  succeeding  generations,  in  inam,"  did  not 
take  the  inam  villages  out  of  the  general  principles  of  the 

($r)    9  Moo.  Ind.  App.  55. 
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Hindu  Law  respecting  partition  :  Bodkrao  Hunmant  v. 
Naming  Rao.  (//) 

Whero  the  Will  of  a  Hindu  contained  a  bequest  of  ten 
rupees  per  mensem  followed  by  this  direction  :  u  In  tins 
manner  continue  to  pay  in  the  legatee's  name  so  long 
as  he  shall  1h)  alive ;  after  his  death  continue  to  pay  the 
same  from  generation  to  generation,"  the  High  Court  of 
Madras  held  that  the  first  legatee  took  only  a  life  interest 
in  the  bequest,  and  that  the  descendants  in  existence  at  tho 
time  of  his  death,  took  absolutely  as  a  class,  and  that  nothing 
in  the  nature  of  an  entail  was  created  by  the  words  "  from 
generation  to  generation,"  those  not  being  technical  words, 
and,  when  used  by  themselves  in  Hindu  documents,  not  im- 
porting, in  their  ordinary  signification,  more  than  u  abso- 
lute" or  "  for  ever,"  or  u  while  the  sun  and  moon  endure  :" 
Arumagam  Mudali  v.  Ammi  Animal,  (i) 

In  the  recent  case  of  Oomuttuonissa  Beebee  v.  Areefoonissa 
Beebee  {j)>  where  a  Muhammadan  testatrix  devised  her  estate 
to  her  nephew,  Muhammad  Hasen,  nuslun  bad  nuslun,. 
battan  bad  battan,  it  was  held  that,  notwithstanding  those 
words,  the  devise  lapsed  on  the  death  of  the  nephew,  which 
occurred  before  that  of  the  testatrix,  and  that,  accordingly, 
on  her  death,  his  son  did  not  take  the  estate  under  tho  Will. 
The  Court  said  :  "  We  think  that  the  devise  to  Muhammad 
Hasen  was  absolutely  to  him,  and  that  tho  words  quoted 
simply  gave  him  full  power  over  the  estate,  and  do  not  ex- 
tend the  devise  to  his  sons  in  case  of  his  death" —  of  course 
meaning  his  death  before  that  of  the  testatrix.    The  same 
result  would  follow  in  England  on  a  devise  to  A  and  his 
heirs,  or  (unless  the  Will  be  regulated  by  the  new  Statute, 
1  Vic,  c.  26,  s.  32)  to  A  and  the  heirs  of  his  body.    If  A  die 
in  the  lifetime  of  the  testator,  the  devise  absolutely  lapses, 
and  the  heir,  special  or  general  (as  the  case  may  be),  of  A, 
takes  no  interest  in  the  property,  he  being  included  merely 
in  the  words  of  limitation,  i.  e.,  in  the  terms  which  are  used 
to  denote  the  quantity  or  duration  of  the  estate  to  bo  taken 

(A)  6  Moo.  Iml.  App.  426,  429. 
(i)  1  Mad.  II.  C.  Rep.  400.  (j)  4  Calc.  W.  R.  Civ.  Rulings,  66. 
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 _    by  the  devisee,  through  whom  alone  any  interest  can  flow  to 

Kkimisara'v        ,   ,  . 
GaWh     sucli  heir- 

0 

Ran./r  a'v  Such  words  of  inheritance  are  not  by  any  means  limited  to 
royal  grants  or  sanads.  They  are  in  common  use  in  deeds 
or  writings  among  the  natives  of  India.  For  example,  in  the 
agreement,  the  specific  performance  of  which  was  decreed  by 
Couch  and  Newton,  JJ.,  the  words  were,  "  I  will  give  one- 
third  share  of  the  village  to  you,  your  sons  and  grandsons 
from  generation  to  generation.,,  (A*)  A  kardapatra  or  common 
deed  of  purchase,  given  at  page  vii.  of  the  Appendix  to  Mr. 
Mountstuart  Elphinstone's  Report,  to  which  I  have  already 
so  frequently  referred,  contains  the  following  habendum : 
"  You  will  enjoy,  you  and  your  sons  and  your  sons'  sons  to 
future  generations,  the  land  above  mentioned."  If  those 
words  were  to  be  dealt  with  according  to  the  narrow  and  lite- 
ral system  of  construction  which  we  have  been  asked  to  apply 
to  the  altamgha  grant  under  consideration,  the  astonished 
buyer  would  find  that  the  estate  which  he  took  under  his 
kardapatra,  would  be  more  limited  in  scope  even  than  the 
estate  which  the  altamgha  grant,  when  literally  construed, 
would  carry.  That  grant,  literally  read,  would  include  lin- 
eal descendants  of  both  sexes.  But  the  words  used  in  the 
kardapatra,  if  cut  down  to  their  literal  sense,  and  not  read 
as  conferring  an  absolute  and  alienable  estate  in  perpetuity 
would  not  only  prevent  the  buyer  from  reselling  the  pro- 
perty, but  would,  after  his  death,  render  it  transmissible  to 
his  lineal  male  descendants  only,  and,  if  he  died  without  leav- 
ing male  issue,  would  exclude  alike  his  daughters  and  his 
father  from  the  succession ;  and  the  property  would  either 
revert  to  the  vendor,  or  escheat  to  the  Crown ;  although  the 
buyer,  no  doubt,  thought  that  he,  by  his  purchase,  acquired, 
and  the  vendor  believed  that  he  conveyed,  an  absolute  estate 
alienable  at  pleasure  and  transmissible  to  the  heirs  general, 
male  and  female,  of  the  buyer  in  the  descending  or  ascending 
lines.  It  is  manifest  that  no  court  would  be  warranted  in 
giving  the  limited  interpretation  to  the  words  in  the  karda- 
patra, and  thus  defeating  the  intention  of  the  parties  ;  and  I 

(Jt)  2  Bom.  H.  C.  Rep.  49. 
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know  of  no  good  reason  in  Hindu  or  Mnhauiuiadan  law  why 
to  the  same  or  still  larger  words  in  an  altamgha  grant  the 
ordinary  and  popular  construction  should  not  be  given. 

In  his  judgment  in  Srimutty  Soorjey  money  Dossey  v.  Deno- 
bundoo  Mullick  (/),  afterwards  affirmed  by  the  Privy  Coun- 
cil, Peacock,  C.J.,  said  :  "  Furthermore,  there  is  no  such 
estate  known  in  the  Hindu  Law  as  an  estate;  tail."  (Sec; 
also  8  Moore's  Indian  Appeals,  GG,  87;  but  as  to  a  zamindari 
estate,  see  5  Moore's  Indian  Appeals,  1G9.) 

At  pp.  viii.  and  ix.  of  the  Appendix  to  Mr.  M.  Elphin- 
stone's  Report,  is  a  remarkable  document,  an  early  confirma- 
tion by  the  British  Government,  called  an  inampatra  and 
miraspatra,  of  a  sale,  by  a  patel,  of  a  part  (1  £  rukas)  of  his 
inam  land,  and  a  part  (7|  rukas)  of  his  minis  land,  conclud- 
ing thus :  "  Now  you  having  brought  a  deed  of  purchase 
corresponding  with  the  above  statement,  and  having  all 
produced  a  document  executed  by  the  deceased  Baji  Rav, 
confirming  its  validity ;  and  as  you  are  desirous  that  the 
present  government  should  also  testify  the  same,  it  is  hereby 
decreed,  that  you  and  your  sons  and  descendants  shall  enjoy 
in  inam  and  minis  the  land,  &c,  according  to  the  tenor  of 
the  confirmatory  act  of  the  late  Baj'i  Rav  Pandit  Pradhan, 
and  that  you  shall  continue  to  conform  to  the  practices  of 
the  village  in  regard  to  the  lands  you  have  acquired."  I 
cannot  suppose  that  Government  intended  to  create  an 
inalienable  estate  in  the  purchaser,  enjoyable  by  him  and 
his  lineal  descendants  only,  in  the  small  plots  of  inam  and 
minis  ground  of  which  the  patel  was  thus  permitted  to  di- 
vest his  fief. 

A  Special  Appeal,  No.  417  of  1863  (Gojml  Ramji  and, 
others  v.  Ddmodar  Gaiiesh),  from  Poona,  was,  on  the  4th  and 
8th  of  December  1863,  heard  by  the  late  Mr.  Justice  Kin- 
loch  Forbes  and  myself.  The  plaintiffs  sued  to  recover  cer- 
tain ancestral  indin  land.  The  principal  defendant,  Diimodhar 
Ganesh,  proved  the  sale  of  the  land  many  years  before  to 
him  by  the  ancestors  of  the  defendants,  and  produced  two 
deeds  of  sale  executed  by  them,  and  the  original  sanad 

(/)  f)  Moo.  fad.  App.  129. 
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l*fi7.  dated  in  the  Shake  year  1 701  (a.  d.  1 779-80),  by  the  Peishwa's 
Kq"J^A  V  government,  granting  the  inam  to  the  plaintiffs'  ancestors, 
't,.  which  was  made  over  to  Damodhar  on  the  occasion  of  the  sale. 
RT«"A'V  rriie  Assistant  Judge,  Mr.  Melvill,  reversing  the  Munsifs  de- 
cree in  favour  of  the  plaintiffs,  decided  that  the  defendant, 
Damodhar  Ganesh,  had  established  his  title,  and  decreed  for 
him.  The  first  point  of  special  appeal  was,  that  the  appel- 
lants' ancestors  had  no  right  to  sell  the  ancestral  inam  land. 
The  sanad  was  to  "Walhoji  bin  Malji  Bibwa,  their  ancestor  ; 
it  proceeded  thus  :  "  Having  presented  yourself  at  the  town 
of  Puna,  before  the  Huzur,  you  represented  that  you  were 
faithfully  performing  Government  service  for  a  long  timo ; 
that  you  were  a  family  man;  that,  with  a  view  to  their  main- 
tenance, a  sanad  was  sent  to  Rajashri  Na*ru  Mtihadev,  Kama- 
visdar  of,  &c,  last  year,  directing  him  to  fix  the  four  bounda- 
ries of,  and  to  give  to  you  in  new  inam,  a  piece  of  land,  &c, 
and  thereupon  he  selected  a  piece,  &c.  &c."  In  considera- 
tion, therefore,  of  your  services  rendered  to  the  State  with 
fidelity  for  a  long  time,  and  in  consideration  of  your  being  a 
family  man,  and  feeling  that  it  was  necessary  to  support  you, 
we  were  pleased  to  issue  a  sanad  to  Naru,  &c.  directing  him 
to  fix  the  boundaries  of,  and  to  give  to  you  in  new  inam,  a 
piece  of  land,  &c.  &c.  Having  thereupon  selected  the  said 
piece  of  land,  he  has  submitted  a  jabta  (or  defining  state- 
ment) describing  the  four  boundaries  thereof,  &c.  &c.  In  all, 
land  measuring,  &c,  bounded,  &c,  including,  &c.  (divers 
kinds  of  revenue  and  taxes),  levied  at  present  and  leviable, 
waters,  trees,  &c.  &c,  mines  and  stores,  excepting  hakdar's 
dues  together  with  the  tijai,  is  granted  to  you,  as  a  new 
inam  from  the  Sarkar :  you  are  therefore  to  take  land  at  the 
aforesaid  village,  measuring,  &c.,  and  you  and  your  sons, 
grandsons,  &c.,  from  generation  to  generation,  are  to  enjoy 
the  inam  and  live  securely.  Be  it  known.  The  4th  of  Ja- 
madi  Akhbar.  This  is  the  order."  The  case  was  argued  for 
the  appellants  by  Mr.  Vishnu  Moreshvar,  and  for  the  re- 
spondent by  Mr.  Dhirajlal  Mathuradas,  who  cited  Bellasis  R. 
01.  Our  decree  was  as  follows  : —  "  As  it  does  not  appear 
that  the  inam  was  granted  for  any  prospective  service,  or 
that  the  grant  was  burdened  with  any  conditions  against 
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G  AN  Kill 
V. 

Ranora'v 
et  a  I. 


alienation,  the  Court  affirms  the  decree  of  the  court  below,   1867.  

KrIsHNARAV 

with  costs. 

The  great  weight  due  to  the  long  experience,  and  pro- 
found knowledge  of  Oriental  laws  and  customs,  which  so 
eminently  distinguished  our  late  lamented  colleague  and 
friend  Mr.  Justice  Forbes,  has  induced  me  to  give  so  full 
an  account  of  that  case. 

Although  the  lands  in  dispute  in  this  case  are  situated  in 
a  district  subject  to  Act  VII.  of  18(33  (Boinbay),  tho  aliena- 
tion by  Ganpatrav  Narayan,  the  inamdar,  having  taken 
place  long  before  that  Act  was  passed,  and  no  proceedings 
having  been  taken  under  it  with  regard  to  those  lands,  it 
does  not  in  any  wise  govern  this  case.  Lands  held  in 
saranjam  or  on  similar  political  tenure,  or  for  service,  are, 
together  with  certain  others,  excepted  from  the  system  of 
adjustment  provided  by  that  Act.  It  is  desirable  to  call 
attention  to  the  description  given  in  its  Glossary  (Sec. 
xxxn.,  cl.  D),  and  in  the  Glossary,  Sec.  xvi.,  cl.  D,  of  Act 
II.  of  1863  (Bombay),  to  lands  held  for  service,  which 
excludes  "lands  granted  in  consideration  of  past  service 
only."  The  interpretation  given  in  these  Acts  to "  lands 
held  for  service"  is,  I  think,  declaratory  only. 

Upon  a  review  of  all  of  the  authorities,  I  think  that  lands 
held  in  inum,  and  especially  altamgha  inam,  such  as  those 
the  subject  of  this  suit,  free  from  any  condition  as  to  pro- 
spective service,  and  unfettered  by  any  religious  or  charitable 
or  other  trust,  and  not  specially  restricted  to  the  family  of 
the  grantee,  are  alienable.  I  cannot  hold  that  the  words  of 
inheritance  contained  in  the  farman  of  1771  amount  to  any 
such  restriction,  either  express  or  implied.  If  it  were  in- 
tended that  the  inaam-i-altamgha  thereby  granted,  and  which, 
I  may  observe,  seems  to  have  been  the  highest  class  of  estate 
known  on  this  side  of  India,  were  either  to  be  inalienable, 
or,  if  alienated,  nevertheless  to  revert  to  the  imperial  grantor 
or  his  successors  upon  the  failure  of  issue  male,  or  general 
issue  of  the  original  grantee,  it  would  have  been  very  easy 
to  say  so  in  the  farman  of  1771.  I  should,  howover,  have 
been  surprised  to  find  any  such  restriction  in  a  grant  of 
inaam-i-altamghd,unburdened  by  any  condition  as  to  service, 
or  by  any  trust,  and  solely  dictated  by  a  desire  to  benefit 
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„  \*Q7.  "the  grantee.    It  would  have  been  inconsistent  with,  and  in 

oI^ph*  V  derogation  of,  the  nature  of  such  a  grant,  which  usually 
'v.  confers  an  estate  hereditary,  transferable,  and  irresumable. 
U(Jfl"AV  We  ought  not,  unless  constrained  by  force  of  an  overruling 
context,  to  endeavour  to  wrest  from  language,  customarily 
employed  by  the  natives  of  India,  in  their  most  simple  and 
ordinary  conveyances,  to  import  perpetuity  of  estate,  a  mean- 
ing so  narrow  and  so  highly  technical  as  that  which  the 
appellant  asks  us  to  give  to  the  grant  in  this  case.  I  cannot 
find  a  syllable,  in  the  context  of  the  farman  of  1771,  indica- 
ting that  the  words  of  inheritance  were  employed  in  any 
other  than  their  normal  sense.  In  that  sense  I  read  them, 
and  accordingly  think  that  the  decree  of  the  District  Judge, 
made  on  the  23rd  of  February  1865,  ought  to  be  affirmed, 
and,  having  regard  to  the  length  of  possession  by  the  an- 
cestor of  the  respondents  under  the  conveyances  of  1825 
and  1 82(5,  with  costs. 

Tuckkr,  J. : — I  have  already  stated,  in  Special  Appeal  No. 
211  of  1803,  one  of  the  suits  known  as  the  Bakshi  of  Siirat's 
cases,  my  opinion  that  the  alienability  of  land  granted  as 
jaglr  or  inam  must  be  governed  by  the  terms  of  each  par- 
ticular grant ;  and  that  no  general  rule  can  be  laid  down 
with  respect  to  lauds  granted  under  these  appellations.  In 
the  present  suit,  I  agree  with  my  learned  colleague  in  the 
construction  which  he  has  placed  on  the  particular  grant 
under  consideration,  and  in  the  decree  which  he  proposes 
to  make.  I  am  unable,  however,  to  assent  to  all  that  has 
fallen  from  him  with  respect  to  iniims  in  general,  and  more 
especially  with  respect  to  service  mains;  nor  can  I  acquiesco 
in  some  of  the  conclusions  which  he  has  drawn  from  a  review 
of  the  historical  authorities  and  of  tho  judicial  decisions 
which  have  been  cited  in  the  elaborate  judgment  which  we 
have  had  the  pleasure  to  listen  to ;  but  I  am  not  prepared 
to,  nor  is  it  necessary  for  the  decision  of  this  cause  that  I 
should,  travel  over  the  same  ground,  or  state  in  detail  the 
poiuts  wherein  our  opinions  diverge.  It  will  be  sufficient  if 
it  be  clearly  understood  that  my  concurrence  is  confined 
within  the  limits  which  I  have  mentioned. 

Decree  affirmed. 
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Special  Appeal  No.  889  of  18G5.  iW7. 

Qct.o. 

Pa'rvati'  kom  Dhondira'm  Appellant. 

•  *  * 

Bhiku'  kom  Dhondira'm  Respondent 

m 

Hindi  widow — Remarriage — Incontinence—Loss  of  Caste — Act  XV.  of 

1856- Act  XXL  of  1850. 

D.,  a  Pardesi  Hindu  residing  at  N&sik,  died  leaving  two  widows,  B.  and 
P.  B.,  who  was  the  first  wife,  though  not  incontinent,  had  been  turned 
out  of  his  house  by  her  husband  some  time  after  he  married  P.  by  pit. 

In  a  suit  by  B.  to  recover  a  moiety  of  D.'s  estate,  P.,  while  admitting 
that  she  herself  had  been  leading  a  life  of  prostitution  since  D.'s  death, 
resisted  a  partition  of  his  estate,  on  the  grounds  that  B.  had  since  D.'s 
death  cohabited  with  M.,  and  subsequently  married  with  R. — both  of 
which  allegations  B.  denied  :— 

Held,  that,  though,  by  Hindu  law,  incontinence  excluded  a  widow  from 
succession  to  her  husband's  estate,  yet  if  the  inheritance  were  once  vested, 
it  was  not  liable  to  be  divested,  unless  her  subsequent  incontinence  were 
accompanied  by  degradation ;  but  that,  by  Act  XXI.  of  1850,  deprivation 
of  caste  can  no  longer  be  recognised  as  working  a  forfeiture  of  any  right 
or  property,  or  affecting  any  right  of  inheritance. 

Held,  however,  also  that  if  B.  had  duly  remarried,  she  would  cease  to 
have  any  right  to  recover  or  hold  any  part  of  her  late  husband's  property; 
and,  as  the  District  Judge,  on  appeal,  had  left  the  fact  of  B.'s  remarriage 
unascertained,  that  his  decree  must  be  reversed,  and  the  case  remanded  for 
a  finding  on  that  question. 

IS  was  a  special  appeal  from  the  decision  of  A.  St.  J. 
Richardson,  District  Judge  of  Ahmednagar,  in  Appeal 
Suit  No.  53  of  1865,  reversing  the  decree  of  Narayan  Govind, 
Munsif  at  Nasik. 

The  facts  are  stated  in  the  judgment. 

The  case  was  argued  before  Westeopp  and  Warden,  JJ. 

Bcid  and  Viskvcuidth  Govind  Cholkar,  for  the  appellant,  re- 
lied upon  Act  XV.  of  1856,  Sec.  2. 

Shdntdram  Ndrayan,  for  the  respondent : — Bhik6  denies 
the  remarriage,  and  has  done  so  throughout.  The  Judge 
docs  not  find  that  she  has  remarried.  He  must  bo 
understood  as  having  determined  that  she  belonged  to  a 
caste  which  may  remarry.  Such  castes  do  not  fall  within 
Act  XV.  of  1856,  which  applies  only  to  Hindus  who  could 
not  remarry.    Incontinence  subsequent  to  the  death  of  a 

IV.— 4  A  c 


Digitized  by  Google 


Bhikd'. 


26  BOMBAY  HIGH  COURT  REPORTS. 

husband  does  not  divest  property  once  vested  in  title  in 
Pa'rvah    ^e  wi<iow,  whether  or  not  she  were  ever  in  possession. 

Beid,  in  reply,  cited  Steele  170,  to  show  that  a  widow  by 
remarriage  abandons  all  right  to  her  first  husband's  pro- 
perty; and  as  to  incontinence  1  Stra.  H.  L.  136. 

Cur.  adv.  vult. 

Westropp,  J.: — This  is  an  action  by  Bhiku  against  Parvati 
and  her  father,  Mansing,  to  recover  from  them  Ks.  2,392, 
alleged  to  be  the  moiety  in  value  of  the  estato  of  Dhondiram, 
deceased. 

The  first  wife  of  Dhondiram  was  Bhiku.  Subsequently  ho 
married,  by  pat,  Parvati,  who  was  then  a  widow  j  and  about 
one  year  and  a  half  afterwards,  he  turned  his  first  wife, 
Bhiku,  out  of  his  house.  The  Judge  finds  that,  during 
Dhondiram's  lifetime,  Bhiku  neither  deserted  him  nor  was 
unchaste.  Dhondiram  died  in  Posh,  Shake  1781  (December 
1859).  The  defendant  Parvati  possessed  herself  of  his  pro- 
perty, moveable  and  immoveable.  Neither  of  the  courts  be- 
low appears  to  have  found  that  any  case  of  appropriation  of  the 
property  of  Dnondirim  had  been  established  against  the 
defendant  Mansing, 

Parvati  (who,  the  Judge  states,  admitted  that,  since 
Dhondiram's  death,  she  has  been  living  as  a  prostitute), 
relying,  perhaps,  on  the  maxim  in  pari  delicto  potior  est 
conditio  defendentis,  resisted  a  partition  of  the  property,  on 
the  ground  that,  subsequently  to  tho  death  of  Dhondiram, 
Bhiku  had  cohabited  with  Mirdha  valad  Narayan  (an 
assertion  which  does  not  seem  to  have  been  'proved),  and 
afterwards  married  one  Ramsing,  both  of  which  allegations 
Bhiku  denied. 

The  Munsif  held  the  marriage  of  Bhiku  to  Ramsing  to  be 
proved ;  and  therefore  that  sho  could  not  take  any  sharo  in 
the  property  of  her  first  husband,  Dhondiram. 

* 

On  appeal  by  Bhiku  to  the  Judge  of  Ahmednagar,  he 
reversed  that  decree ;  and  held  Bhiku  entitled  to  recover 
Rs.  800,  which  he  found  to  be  a  moiety  in  value  of  the 
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property  of  Dhondiram,  which  had  come  to  the  hands  of   1M7. 

Pa'hva 

V. 

Buiku'. 


Parvatl  \  and  ordered  her  to  pay  the  costs  of  the  suit.  PA  *pVAT 


Against  that  decree  Parvati  has  appealed  to  this  court. 

It  appears  to  us  that  the  Judge  has  not,  in  his  decree, 
come  to  any  certain  finding  as  to  whether  Bhikri,  subse- 
quently to  DhondinWs  death,  actually  married,  or  merely 
cohabited  with,  Ramsing. 

The  parties  are  both  Hindus,  and  Pardesis  ;  there  does  not 
appear  to  havo  been  any  evidenco  that  they  were  of  a  caste 
subject  to  any  special  laws  or  customs  as  to  marriage  or 
succession. 

Where  thero  are  two  widows,  who  were  both  the  Lawful 
wives  of  a  deceased  Hindu,  who  dies  separate  and  without 
leaving  male  issue,  they  succeed  to  equal  moieties  of  his  pro- 
perty, moveable  and  immoveable  :  West  and  Buhler,  Bk.  I., 
pp.  88,  89,  91  ;  Mayukha,  Ch.  IV.,  Sec.  viii.,  pi.  9 ;  1.  W.  H. 
Macnaghten,  H.  L.  19  ;  Steele,  p.  43,  para.  25,  and  p.  232, 
para.  72  ;  Doe  d.  Baughutly  Raw  v.  Radakisson  Mookerjee 
(a),  Rumea  v.  Bhajce  (b),  Srce  Muttee  Muttee  v.  Ramconny 
JJutt  (c)  j  and  see  Rindamma  v.  Vcnkataraonappa  (d). 

But  if  either  widow  remarry  after  the  death  of  her  hus- 
band, she  can  neither  rocovcr  nor  retain  a  share  of  his  pro- 
perty. By  remarriage  she  forfeits  her  right  to  it.  This  is  so 
as  well  by  Hindu  Law  (e)  as  also  by  Act  XV.  of  185G,  Sec. 
2,  in  cases  falling  under  that  enactment. 

If,  therefore,  Bhiku  actually  married  Ramsing,  she  must 
fail  in  this  suit. 

But  as,  upon  the  Judgo's  decree,  wo  are  unable  to  say 
whether  she  married  Ramsing  or  merely  cohabited  with  him, 
it  behoves  us  to  consider  what  is  the  legal  result  of  the 
incontinence  of  a  Hindu  widow,  who,  as  wo  are  bound  to 
hold  in  the  present  case,  continued  virtuous  during  her 

(a)  Supplt.  to  Morton's  R.  by  Montriou,  314. 

(b)  1  Bom.  H.  C.  Rep.  66. 
(c)  East's  Notes  ;  2  Mor.  Dig.,  pp.  80,  81,  82. 
(d)  3  Mad.  EL  C.  Rep.  268. 
(e)  Steele,  pp.  1/0, 177  ;  West  and  Buhler,  Bk.  I  ,  pp.  9G,  99. 
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1867.        husband's  lifetime,  and  in  whom,  accordingly,  at  his  death, 

v         a  moiety  of  his  property  vested  in  interest,  although  she  has 
been  kept  out  of  possession  of  it  by  his  other  widow. 

By  the  Hindu  Law,  incontinence  excludes  a  widow  from 
succession  to  her  husband's  estate  :  Maytfkha,  Chap.  IV.,  Sec. 
viii.,  pi.  2, 4,  8,  9  (/) ;  Mitakshara  on  Inheritance,  Chap.  II., 
Sec.  I.,  pi.  19,  29,  30  (g) ;  Daya  Krama  Sangraha,  Ch.  I., 
Sec.  ii.,  pi.  3  (h);  2  W.  H.  Macnaghten  20,  21;  Doe  d. 
Radamoney  Raur  v.  Neelmoney  Doss  (i) ;  3  Colebrooko'sDig., 
474,  478,  479,  576,  paras,  ccccv.,  ccccviii.,  ccccix.,  cccclxxvii. 
Some  of  the  above-quoted  writers  speak  of  suspicion  of 
incontinence  as  sufficient  to  justify  her  exclusion.  But  the 
better  opinion  seems  to  be  that  nothing  short  of  actual  in- 
fidelity disqualified:  1  Stra.  H.  L.  136;  2  Ibid.,  note  by 
Mr.  Ellis,  p.  271  ;  Steele  (j),  a  high  authority  on  this  side  of 
India,  and  Macnaghten  (7c)  speak  of  adultery  or  incontinence, 
and  nowhere  of  mere  suspicion  of  those  sins,  as  affecting  the 
widow's  right  to  succeed  to  or  hold  the  property  of  her 
husband.  In  Doe  d.  Radamoney  Raur  v.  Neelmoney  Doss, 
above  mentioned,  proof  of  the  incontinence  of  the  lessor  of 
the  plaintiff  was  given  * 

If,  however,  the  inheritance  be  once  vested  in  the  widow, 
it  is  not,  by  Hindu  Law,  liable  to  be  divested,  unless  her 
subsequent  incontinence  be  accompanied  by  "  loss  of  caste, 
unexpiated  by  penance  and  unredeemed  by  atonement : "  1 
Stra.  H.  L.  136, 163, 164,  244.  Mr.  Sutherland  also  rests  the 
forfeiture  on  degradation  from  caste.    See  his  remark  in  2 

if)  Stokes'  H.  L.  Bks.,  pp.  84,  86.  (p)  Ibid.,  pp.  432,  436. 

(h)  Ibid.,  p.  474.         (»)  Supplt.  to  Morton's  R.  by  Montriou,  p.  314. 
(j)  p.  43,  para.  25;  pp.  173,  174,  para.  19;  and  see  per  Arnould,  J., 

1  Bom.  H.  C.  Rep.  69. 
(*)  2  W.  H.  Macnaghten,  20, 21. 

*  Note.— As  to  partial  or  total  loss  of  maintenance  as  a  consequence  of 
incontinence,  see  1  Stra.  H.  L.  172,  244;  2  Ibid.  273,  note  by  Mr.  Ellis; 

2  Macn.  H.  L.  112,  Case  V. ;  1  Mad.  H.  C.  Rep.  372;  2  Mad.  H.  C.  Rep. 
337  [but  that  was  a  case  of  divorce]  ;  Mayukha,  Ch.  IV.,  Sec.  viii.,  pi.  9  ; 
Stokes'H.L.  Bks.,p.  86;Mitak.  Ch.  II.,  Sec.  I.,  pi.  37,  38;  Stokes' 
H.  L.  Bks.,  p.  439 ;  Steele,  p.  42,  para.  25;  pp.  173,  174,  paras.  18, 
19  ;  7  Macn.  S.  D.  A.  Rep.  144.— Ed. 
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Stra.  H.  L.  269,  Appendix.  So  too  Mr.  Colebrooke  says  : 
"  Nor  after  the  property  has  vested  by  inheritance,  does  she  A  *1J[AT1 
forfeit  it,  unloss  for  loss  of  caste,  unexpiated  by  penance,  and  Bhikc'. 
nnredeemed  by  atonement."  See  his  remark  2  Stra.  H.  L. 
272,  App.  Not  only  incontinence  after  the  husband's 
death  (Steele,  p.  41,  para.  23),  but,  in  many  cases,  even 
adultery  in  his  lifetime,  may  bo  expiated  by  penance  (I) .  The 
penance  is  generally  prescribed  by  an  assembly  of  the  caste 
(m).  The  power  to  degrade  was,  in  the  first  instanco,  with 
the  caste  themselves,  assembled  for  the  purpose  ;  from  whose 
sentence,  if  not  acquiesced  in,  there  lay  an  appeal  to  the 
King's  Courts :  1  Stra.  H.  L.  162. 

There  has  not  been  any  finding  in  this  case  as  to  whether 
Bhiku  had  been  put  out  of  casto  ;  or,  if  so,  whether  she  haa 
since,  by  penance,  expiated  her  incontinence,  if  any.  We 
have,  however,  arrived  at  the   conclusion,  that  modern 
legislation  has  rendered  those  questions  immaterial.  At 
the  first  glance  at  Act  XXI.  of  1850,  we  had  somo  doubts, 
arising  from  its  preamble,  whether  the  Act  applied  to  the 
case  of  a  widow  degraded  from  caste  on  the  ground  of  in- 
continence.   But  a  closer  examination  of  that  enactment 
removed  the  doubt.  The  Legislature  did  not  simply  extend 
the  Bengal  Reg.  VII.  of  1832,  Sec.  ix.,  which  is  set  forth  in 
the  preamble,  to  the  rest  of  British  India  ;  but,  reciting 
that  it  would  be  beneficial  to  extend  its  "  principle" 
throughout  British  territory,  enacted  that  "  so  much  of  any 
law  or  usage,  now  in  force  within  the  territories  subject  to 
the  Government  of  the  East  India  Company,  as  inflicts  on 
any  person  forfeiture  of  rights  or  property,  or  may  be  held 
in  any  way  to  impair  or  affect  any  right  of  inheritance,  by 
reason  of  his  or  her  renouncing,  or  having  been  excluded 
from  the  communion  of,  any  religion,  or  being  deprived  of 
caste,  shall  cease  to  be  enforced  as  law  in  the  Courts  of  the 
East  India  Company,  and  in  the  Courts  established  by 
Royal  Charter  within  the  said  territories."    The  Act  is  not 
limited  to  renunciation  of  religion  only,  but,  after  providing 

(/)  Steele,  pp.  39,  40,  para.  19;  pp.  172, 173, 174,  paras.  15, 19. 
(m)  Ibid.,  Pref.,  p.  x.,  and  p.  174. 
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jjgj;  for  that  case,  specially  includes  deprivation  of  caste,  and  is 
Parvati  restricted  to  deprivation  of  caste  on  any  particular 

Bhiku'.  ground.  Hence  deprivation  of  caste,  whether  it  bo  for 
change  of  religion,  or  for  unexpiated  incontinence,  or  any 
other  cause,  can  no  longer  be  recognised  as  either  working 
a  forfeiture  of  any  right  or  property  already  vested  in  inter- 
est, or  as  impairing  or  affecting  any  right  of  inheritance. 

Wo  have  consulted  the  Chief  Justice,  and  our  other  learned 
brethren  usually  sitting  at  the  Appellate  Side  of  the  Court, 
and  find  that  they  concur  in  that  view  of  Act  XXI.  of 
1850,  which  appears  to  have  been  the  same  as  was  taken  by 
Sir  Lawrence  Peel,  C.J.,  in  Doe  d.  Saummoney  Dosee  v. 
Nemychum  Doss  a  case  decided  in  July  1851.  The 
lessor  of  the  plaintiff  was  a  Hindu  widow,  who  had  inherited 
her  husband's  property,  but  had  been  deprived  of  posses- 
sion, and  sued  to  recover  it.  The  defence  was  that  sho  had 
forfeited  her  right  in  the  property,  by  reason  of  her  having, 
since  his  death,  led  an  immoral  and  unchaste  life.  Peel, 
C.J.,  referring  to  Act  XXI.  of  1850,  gave  a  verdict  in  her 
favour. 

We  must  hold  that,  although  Bhiku  may  have  been  incon- 
tinent, and  may  consequently  have  been  expelled  from  caste, 
she  would  not,  upon  those  grounds,  be  disqualified  to  obtain  a 
partition  in  her  favour  of  Dhondiram's  proporty. 

If  however,  sho  have  duly  remarried,  she  would  cease  to 
have  any  right  to  recover  or  hold  any  part  of  the  property 
of  Dhondiram.  The  Judge  having  left  the  fact  of  remarriage 
unascertained,  we  must  reverse  his  decree,  and  remand  tho 
cause  for  the  determination  of  that  question,  for  which 
purpose  fresh  evidence  may  of  course  be  taken.  The 
burden  of  proof  of  the  affirmative  of  that  issue  will 
lie  upon  Parvati,  who  pleads  this  remarriage  as  a  for- 
feiture of  Bhiku's  right.  If  the  present  Judge  decide  that 
issue  in  the  affirmative,  i.e.,  against  Bhikd,  there  should 
be  a  decree  by  him  in  favour  of  the  defendant  Parvati ; 
but,  having  regard  to  her  conduct,  and  that  of  the  deceased 

(«)   2  Taylor  &  Bell  300. 
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Dhondiram,  we  think  such  decreo  should  be  without  costs.  1807. 
If  the  Judge  docido  the  question  of  the  alleged  remarriage  Pa  *„ati 
of  Bhiku  in  tho  negative,  there  should  be  a  decreo  in  her  Bhiku'. 
favour  for  a  moiety  of  the  property  of  Dhondiram,  which  has 
como  to  tho  hands  of  Pdrvati,  with  costs  ;  and  the  Judge 
should  ascertain,  as  accurately  as  he  can,  the  valuo  of  that 
property.    So  far  as  wo  can  gather  from  the  judgment  of  the 
late  Judge,  he  arrived  by  simplo  conjecture  at  tho  value  of 
certain  gold  ornaments,  part  of  tho  property. 

Warden,  J.,  concurred. 

Decree  reversed,  and  suit  remanded. 


Special  Appeal  No.  164  of  1867.  Jane  24. 

Harji'van  Anandra'm  Appellant. 

Na'kan  Haeibha'i  Respondent. 

Hindu  law—Gift  of  Land— Possession. 

Held  that  a  gift  of  land  ia  not  complete,  by  Hindu  law,  without  posses, 
sion  or  receipt  of  rent,  by  the  donee. 

rpHIS  was  a  special  appeal  from  the  decision  of  J.  R. 

Naylor,  Acting  Senior  Assistant  Judge  of  the  Surat 
District  at  Broach,  in  Appeal  Suit  No.  72  of  1865,  roversing 
the  decree  of  tho  Munsif  of  Hansot. 

The  facts  sufficiently  appoar  in  the  following  judgment, 
recorded  in  appeal : — 

"  This  action  was  instituted  by  Harjivan  Anandram  to 
recover  possession  of  two  bighas  of  land  in  the  village  of 
Astha,  Pargana  Hansot,  from  Naran  Haribhai,  who  held 
the  land  as  tenant. 

"  Naran  Haribhai's  defence  was  that  he  had  cultivated  the 
land  for  more  than  thirty  years  ;  and  that,  if  the  deed  of  gift 
produced  by  tho  plaintiff  in  support  of  his  title  be  true,  he 
could  not  account  for  his  (defendant's)  having  paid  the  rent 
of  the  land,  since  the  date  of  the  deed,  to  the  donor. 

f 

"  The  Munsif  decreed  for  the  plaintiff,  with  costs,  on  the 


Digitized  by  Google 


32  BOMBAY  HIGH  COURT  REPORTS. 

18G7.  grounds  that  the  proprietary  right  over  the  land  was  proved 

anandha'm  to  belon£  to  him,  and  that  the  defendant  was  only  a  tenant 
at  will. 

Nara'w 

Habibha'i.  <cmmn  Haribhai  appeals  on  tho  grounds  (1)  That  he 
was  not  a  party  to  the  deed  of  gift,  and  that  it,  therefore, 
cannot  affect  him ;  (2)  that,  according  to  the  terms  of  the 
deed,  the  plaintiff  ought  to  have  brought  his  claim  against 
Bapu,  the  alleged  executant  of  tho  deed;  (3)  that  it  is 
proved  that  he  has  had  possession  of  the  land  for  more  than 
twenty  years  as  a  sort  cf  japti  JcJiedut  (permanent  culti- 
vator) ;  \4)  that  the  deed  is  false  and  void. 

"  The  issues  for  decision  are  : — (1)  Is  respondent  the 
owner  of  the  land ;  (2)  if  so,  is  he  entitled  to  recover  posses- 
sion from  appellant. 

"My  finding  upon  the  issues  is  : — (1)  That  respondent  is 
not  the  owner  of  the  land ;  (2)  no  decision  is  necessary.  No 
further  issue  was  sought  by  the  parties. 

"  It  appears  that  in  this  case  the  land  in  dispute  was  given 
to  the  plaintiff,  now  respondent,  in  Samvat  1918  (a.  d. 
1862)  by  one  Bapu ;  but  that  the  gift  has  never  been  com- 
pleted by  a  transfer  or  delivery  of  the  property ;  and  the 
donor,  Bapu,  now  denies  the  gift  altogether.  It  is  clear, 
therefore,  that  in  point  of  law  the  gift  is  a  nudum  pactum  ; 
the  gift  never  having  been  completed,  the  promise  to  give  is 
null  and  veid.  As  a  matter  of  conscience  Bapu  is,  of  course, 
morally  bound  to  fulfil  his  promise,  but  he  cannot  be  com- 
pelled to  do  so  by  law,  especially  when,  as  it  appears,  there 
was  no  consideration  whatever  for  tho  promise,  except  the 
very  questionable  one  mentioned  by  Bapu,  viz.,  that  re- 
spondent being  village  patel,  he  might  some  day  be  useful. 
Even  supposing  that  the  gift  had  been  completed,  I  very 
much  doubt  whether  it  would  not  be  invalid,  on  account  of 
its  being  founded  upon  an  apparently  immoral  consideration. 
As  it  is,  however,  no  perfect  gift  has  taken  place ;  and  tho 
respondent  had  no  right  whatever  over  the  land,  and,  there- 
fore, no  right  to  sue  for  its  possession.  I  reverse  the  Mun- 
sif's  decree.  All  costs  on  respondent," 
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The  special  appeal  was  hoard  by  Coucn,  C.J.,  Newton  anil  

llAKJlVAN 

WAKDEN,  JJ.  An  an  mi  a  Ai 

V. 

DhiraUdl  Mathuradds  for  the  appellant.  Na'han 

,  .  IIARXBBA'I. 

Ndndbhdi  Ilaridds  for  the  respondent. 

Car.  adv.  vult. 

Couch,  C.J. : — The  question  which  we  have  to  determine 
is,  whether  tho  Judge  was  right  in  holding  that  the  gift  was 
not  complete  without  deliver}' ;  and  we  are  of  opinion  that 
he  was.  We  must,  however,  observe  that,  although  he  has 
come  to  the  right  conclusion,  ho  docs  not  give  any  satis- 
factory reason  for  his  decision.  lie  docs  not  appear  to  havo 
bestowed  much  thought  upon  the  question,  whether  by  the 
Hindu  law  a  gift  of  land  is  complete  without  delivery  to,  or 
possession  by,  the  donee.  He  appears  to  have  confounded 
a  gift,  which  does  not  require  any  consideration,  with  a 
contract  or  promise,  which  requires  a  consideration,  to  sup- 
port it. 

The  instrument  in  this  case  was  in  the  terms  of  a  present 
gift,  and  was  not  a  mere  promiso  to  give  ;  and  it  is  neces- 
sary to  consider,  whether  such  an  instrument,  unaccompanied 
by  possession,  is  sufficient  to  pass  the  property  to  the  donee. 

The  following  authorities  show  what  must  be  considered  to 
bo  the  Hindu  law  upon  this  point : — 

In  Macnaghtcn's  Principles  of  Hindu  Law  (a)  the  follow- 
ing passage  from  tho  MU/tkshard  is  cited  : — "  Tho  acceptance 
of  gold  cloths  &c,  being  completed  by  the  ceremony  of  be- 
stowing water,  and  falling,  therefore,  under  either  of  the 
means,  may  be  designated  as  a  three-fold  acceptance ;  but 
in  tho  case  of  land,  as  thero  can  be  no  corporeal  acceptance 
without  enjoyment  of  the  produce,  it  must  be  accompanied 
by  some  little  possession  :  otherwise  the  gift,  sale,  or  other 
transfer  is  hot  complete." 

In  the  Vyavahir  Mayukha,  chap.  0,  paragraph  G,  we  find 
Narad  thus  propounds  the  distinctions  of  gifts  valid  hud 
void :  "  Valid  gifts  arc  declared  to  be  of  seven  sort<<  ; 
void  gifts  assume    sixteen  forms."  "  They,  who  know  the 

(a)  Madras  Ed  of  18G5,  p.  21* 

ft —  5  A  c 
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 18G7-      law  of  gifts,  declare,  that  things  once  delivered,  as  the 

anandbam  pricoof  goods  sold;  as  wages; for  [the]  pleasure  [of hearing 
Na'rak     poets,  musicians,  or  the  like]  ;  from  natural  affection ;  as  an 
Haribha'i.  acknowledgment  to  a  benefactor ;  as  a  nuptial  gift  to  a 
bride  [or  her  family]  ;  and  through  regard,  cannot  bo  re- 
sumed" (b). 

In  the  Digest  it  is  said  :  "  Tho  term  used  by  ManUt  (Chap. 
I.,  v.  ii.,  i.)  denotes  payment  or  delivery ;  non-delivery  of 
what  has  been  given  is  retraction  of  it.  Delivery  hero 
intends  a  perfect  gift :  its  converse  is  an  imperfect  gift,  and 
is  a  title  of  law,  namely,  subtraction  of  what  has  been  given. 
Given  denotes  the  intention  of  the  giver  expressed  in  this 
form  '  let  this  be  thine  :'  the  word  interpreted  subtraction, 
may  signify  imperfect  or  undue  donation  ;  where  that  exists 
there  is  imperfection  of  gift"  {c). 

"  Of  houses  and  of  land,  acquired  by  any  of  tho  seven 
modes  of  acquisition,  whatever  is  given  away,  should  be 
delivered,  distinguishing  land  as  it  was  left  by  the  father,  or 
gained  by  the  occupier  himself Vrihaspati  (tZ).  "Lot  the 
acceptance  be  public,  especially  of  immoveable  property ; 
and,  delivering  what  may  be  given  and  has  been  promised, 
let  not  a  wise  man  resume  the  donation Yadnavalhja  (e). 

Again  it  is  said  : — "  If  some  person,  having  no  issue,  tell 
any  man  related  or  not  related  to  him,  '  I  give  thee  all  my 
property,  and  thou  shalt  perform  the  last  duties  for  me  f 
but  the  lantl  or  the  like  be  afterwards  occupied  by  tho 
donor  ;  what  is  the  rule  in  regard  to  the  validity  of  tho 
gift  ?  Without  occupancy  the  donation  cannot  be  valid  : 
but  if  the  donee  reply,  '  I  give  this  to  preserve  the  aged  giver 
from  poverty  ;'  not f  I  relinquish  this  then  the  gift  is 
valid  on  proof  of  occupancy  "  (/). 

Without  possession  or  receipt  of  rent  by  the  donee  (the 
special  appellant)  tho  gift  in  this  case  was  not  •  complete ; 
and  the  decree  of  the  appellate  court  below,  in  favour  of  the 
defendant,  is  right,  and  must  be  affirmed  with  costs. 

Decree  a  ffirmed. 

(b)  Stokes,  H.  L.  Bks.,  p.  134.  (c)  Commentary  on  Bk.  II.,  chap,  iv.,  ii. 
(d)  Dig.  Bk.  II.,  chap,  iv.,  xviii.  («)  Ibid,  xxxii. 

(/)  Dig.  Bk.  II.,  ch.  ii.,  hi.,  Madras  Ed.  of  1865,  Vol.  I.,  p.  460. 
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Special  Appeal  No.  471  of  18G6. 

Musabhi,  wife  of  Ha'jbeq  Rustambeq.  , .  .Appellant, 
Sha'unuddin  Hismuddin  and  others  . . .  .Respondents. 

Decree  for  delivery  of  land — Obstruction  by  mortgagee  in  possession — 
Mistake  of  Munsif— Irregular  procedure—  Appeal — Civ.  Proc.  Code,  Sees. 
22G,  227,  229,  and  231. 

On  a  complaint  by  a  decree-holder,  under  Sec.  226  of  the  Civ.  Proc. 
Code,  against  a  mortgagee  in  possession  of  the  land  and  two  other  persons, 
who  resisted  the  execution  of  the  decree,  the  Munsif  passed  an  order  for 
delivery  of  possession,  but  without  having  numbered  and  registered  the 
claim  as  a  suit,  as  directed  by  Sec.  229  of  the  Code — which,  in  his  opinion, 
did  not  apply  to  the  claim  of  a  mortgagee  in  possession  ;  and  the  Senior 
Assistant  Judge — though  of  opinion  that  the  Munsif  was  in  error  in  not 
proceeding  under  Sec.  229 — ruled  that  there  was  no  appeal  from  his 
order,  as  the  claim  had  not  been  numbered  and  registered,  and  investigated 
as  a  suit  i — 

Held  that  the  irregular  procedure  of  the  Munsif  should  not  prevent  the 
Court  from  correcting  his  error  j  and  that  his  order,  which  coidd  only 
have  been  made  under  Sec.  229,  was  subject  to  apj>eal  under  Sec.  231,  and 
should,  therefore,  be  reversed,  and  the  case  remanded,  that  the  claim  might 
be  numbered  and  registered  as  a  suit,  and  an  order  passed  thereon  after 
due  investigation,  as  directed  by  Sec.  229  of  the  Code. 

TMIIS  was  a  special  appeal  from  the  decision  of  the  Senior 
Assistant  Judge  of  tho  Surat  District,  at  Broach,  reject- 
ing an  appeal  against  an  order  of  the  Munsif  of  Jambusar. 

The  respondents  had  applied  to  the  Munsif  for  the  execu- 
tion of  a  decree  for  the  delivery  into  their  possession  of 
certain  land,  and  an  order  for  the  purpose  was  accordingly 
made.  The  appellant  Musabhi  and  two  other  persons  re- 
sisted the  execution,  alleging  that  tho  land  was  held  by 
Musabhi  as  mortgagee.  The  respondents,  thereupon,  applied 
to  tho  Court  under  Sec.  22G  of  the  Civil  Procedure  Code. 

The  Munsif  passed  an  order  that  the  land  should  be  deli- 
vered into  tho  possession  of  the  respondents,  on  the  ground 
that  two  of  the  persons  alleged  to  have  resisted  the  execution 
of  the  decree  had  no  objection  to  the  delivery,  and  that,  with 
respect  to  Musabhi's  claim,  Sec.  229  of  the  Code  did  not 
appear  to  apply  to  tho  case  of  a  mortgagee,  and  that,  under 
Sec.  227,  her  claim  must  be  refused. 
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The  Senior  Assistant  Judge,  on  the  15th  of  September 
ti.        18GG,  was  of  opinion  that  an  appeal  did  lie  in  the  case,  re- 
cording the  following  reasons  : — 

"  The  MunsiPs  order  in  this  case  purports  to  have  been 
passed  under  Sec.  227  of  the  Code,  and  from  an  order  under 
that  section,  Sec.  304,  in  my  opinion,  prevents  an  appeal 
being  heard.  But,  though  nominally  passed  under  Sec.  227, 
there  is  nothing  in  the  order  to  show  that  that  section  ap- 
plies j  because  the  appellant,  Musabhi,  who  occasioned  the 
resistance,  was  not  the  defendant,  and  thcro  is  no  proof  that 
she  occasioned  the  resistance  at  the  defendant's  instigation, 
nor  does  the  Munsif  in  his  order  state  that  to  bo  his  opinion. 
The  Munsif  appears,  in  the  first  place,  to  have  decided  that 
Sec.  220  could  not  apply  to  the  case,  because  Musabhi  claimed 
as  mortgagee  of  the  land,  and  then,  without  taking  any 
evidence,  but  (as  ho  has  written)  1  having  regard  to  227/  to 
have  confirmed  the  respondents  in  tho  possession.  I  must, 
therefore,  regard  the  orders  as  passed  under  Sec.  229,  and 
therefore  appealable  from,  under  Sec.  231  of  the  Code.' 


After  this  the  following  minute  was  entered  by  the  Judge 
on  the  17th  of  September  18GG  : — 

"  I  adjourned  the  decision  of  this  case  on  Saturday  (15th 
September),  because  it  transpired,  in  tho  course  of  the  further 
hearing,  that  the  lower  court  did  not  number  and  register 
tho  appellant's  claim  as  a  suit  between  the  decree-holder 
and  her,  and  then  pass  a  decision  as  in  a  regular  case  ; 
and  that,  therefore,  there  was  an  evident  irregularity  in 
admitting  the  present  appeal,  as  if  brought  under  Sec.  231 
of  tho  Code.  By  tho  words  used  in  that  section,  it  seems 
clearly  to  bo  intended  that  an  appeal  shall  bo  from  the  deci- 
sion passed  by  the  court  after  the  claim  has  been  numbered 
and  registered  as  a  suit.  No  such  decision  has  been  passed 
by  the  lower  court  in  this  case.  *  *  *  Under 
this  view  I  must  vary  my  finding  upon  the  preliminary  issue, 
and  now  rule  that  an  appeal  docs  not  lie  in  this  case. 

"  That  I  am  correct  in  this  present  ruling  is  proved  by  the 
circumstance  that  it  is  impossible  to  apply  the  rules  appli- 
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cable  to  appeals  from  decrees  to  this  case,  without  overstep- 
ping my  jurisdiction  as  an  appellate  court.  The  Munsif  has 
taken  no  evidence  whatever,  but  has  decided  that  Musabhi's 
claim  docs  not  come  under  Sec.  229.  Under  ordinary  circum- 
stances I  should  roverso  the  lower  court's  decreo  upon  this 
preliminary  point,  and  remand  tho  case  for  re-investigation. 
But  the  effect  of  such  a  remand  in  tins  case  would  be,  not  that 
tho  Munsif  would  re-try  the  claim  as  a  regular  suit  under  Sec. 
229  ;  but  that  he  would  re-open  the  investigation  (which  he 
ought  to  have  mado,  but  never  yet  has  made)  under  Sec. 
227,  and  then,  if  satisfied  that  the  appellant  claims  bond  fide  to 
be  in  possession  of  tho  property  on  her  own  account,  would 
number  and  register  tho  claim  as  a  regular  suit.  That  is  to 
say,  whilst  apparently  deciding  an  appeal  from  an  order 
passed  under  Sec.  229,  I  should  in  effect  be  directing  a 
re-investigation  under  Sec.  227,  which  I  have  no  authority 
to  do. 

u  I  find  that  it  has  been  ruled  by  the  High  Court  of  Cal- 
cutta, on  tho  20th  of  September  1864,  in  Goluck  Narain  Butt 
v.  IVistoo  Prea  Dossrc(a),  that  no  appeal  lies  against  a  refusal 
of  the  Court  to  entertain  an  application  made  under  Sec.  230 
of  the  Code,  and  that  tho  remedy  is  by  a  regular  suit ;  and 
that  decision  confirms  the  view  I  have  taken,  nearly  the  same 
reasoning  being  applicable  to  that  section  as  to  Sec.  229." 

The  special  appeal  came  on  for  hearing  this  day  before 
Couch,  C.J.,  Newton  and  Warden,  J  J. 

Ndndbhdi  HarvJds,  for  tho  appellant,  contended  that  tho 
lower  court  was  wrong  in  law  in  reversing  its  order  of  the 
15th  of  September,  in  the  absence  of  any  application  for  a 
review  of  it.  The  proper  course  would  have  been  to  remand 
the  case  to  tho  Munsif  s  Court. 

Dhirajldl  Mathurddda,  for  the  respondent,  was  heard  in 
support  of  the  decision  of  the  Senior  Assistant  Judge. 

Coucii,  C.J. : — In  this  case,  as  appears  from  the  judgments 
of  the  lower  courts,  a  mortgagee  in  possession  resisted  the 

(a)  1  Calc.  W.  Rq>.  Civ.  It.  MO. 
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 execution  of  a  decree  by  a  decree-holder,  and  claimed  to  be 

allowed  to  remain  in  possession  of  the  land.  The  claim, 
therefore,  properly  came  under  the  provisions  of  Sec.  229  of 
the  Code. 

The  Munsif  passed  an  order  by  which  ho  directed  the 
possession  of  the  property  in  question  to  be  made  over  to 
the  decree-holder.  This  order  he  could  pass  only  under  Sec. 
229,  for  that  section  alone  gavo  him  authority  to  docido 
such  a  claim.  It  is  true  that,  owing  to  his  mistake — that 
a  mortgagee  was  not  contemplated  by  Sec.  229 — he  held  that 
section  not  to  apply  to  the  case,  and  therefore  refused  to 
number  and  register  the  claim  as  a  suit  between  the  decree- 
holder  as  plaintiff  and  the  claimant  as  defendant.  But  such 
an  irregularity  on  his  part  should  not  prevent  us  from  cor- 
recting his  error.  The  Munsifs  order,  having  been  really 
mado  under  Sec.  229,  was  subject  to  an  appeal  under  Sec. 
231 ;  and  the  Judge  was,  therefore,  wrong  in  his  final  deci- 
sion. The  first  view  he  took  of  tho  case  was  the  correct  one. 
He  ought  to  have  remanded  the  matter,  for  tho  Munsif  to 
correct  his  irregularity  in  not  numbering  and  registering 
the  claim  as  a  suit. 

We,  therefore,  reverse  the  Judge's  order ;  and  remand 
the  case,  that  tho  claim  may  be  numbered  and  registered 
as  a  suit  between  the  decreo-holder  as  plaintiff  and  the 
claimant  as  defendant ;  and  that  the  Munsif  may  proceed  to 
investigate  the  claim,  and  pass  such  order  as  he  may  deem 
proper  under  the  circumstances  of  the  case. 

Case  remanded. 

Sec.  2.31  : — "  The  decision  passed  by  the  Court  under  either  of  the 
last  two  Sections  shall  be  of  the  same  force  as  a  decree  in  an  ordinary 
suit,  and  shall  be  subject  to  appeal  under  the  rules  applicable  to  appeal 
from  decrees  ;  and  no  fresh  suit  shall  be  entertained  in  any  Court  between 
the  same  party  or  parties  claiming  under  them,  in  respect  of  the  same 
cause  of  action." 
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Special  Appeal  No.  499  of  1866. 

Vina'yak  K.  Dhavlb  and  others   Appellants. 

Bita'u'  B.  Sa'mvat  Respondent. 

Pauper  Suit— Limitation— Act  VIII.  o/1859,  Sees.  299, 300,  and  308~ 
Act  XIV.  0/1859,  Sec.  I.,  CI.  \b—Beg.  V.  of  1827,  Sec.  vm. 

Held  that  a  pauper  suit  commences  for  the  purpose  of  limitation  on  the 
day  when  the  petition  to  sue  tn  formd  pauperis  is  presented  to  the  Court, 
under  Sec.  299  of  the  Code ;  and  not  on  the  day  when,  the  application 
being  granted — it  is  numbered  and  registered  under  Sec.  308. 

"DHA'TJ'  sued  in  formd  pauperis  to  recover  possession  of 
half  a  village  :  alleging  that  his  grandfather  had  mort- 
gaged the  same  to  the  Dhavle  family  in  a.d.  1780  for  Ra.  700 ; 
and  that  his  father  had  paid  the  money  to  rodeem  it  in  1847 ; 
notwithstanding  which  the  defendants  continued  in  posses- 
sion. 

The  petition  to  sue  in  forma  pauperis  was  presented  to 
the  Court  on  the  21st  of  November  1861 ;  and  was  numbered 
and  registered  as  tho  plaint,  on  tho  5th  of  November  1863, 
under  Sec.  308  of  Act  VIII.  of  1859. 

Tho  Sadr  Amin  found  that  terms  of  redemption  had  been 
agreed  to  1847  j  but  that  the  whole  of  tho  money  thon  duo 
was  not  paid.  He,  therofore,  ordered  that  the  property  in 
dispute  should  be  made  over  to  the  plaintiff,  on  his  paying  to 
tho  defendants  Rs.  2,001. 

Against  this  decision  an  appeal  was  preferred  by  the 
defendants  ;  and  C.  B.  Izon,  Joint  Judge  of  tho  Konkan 
District  at  Ratndgirl,  decidod  that  the  property  had  been 
redeemed  in  1847  ;  and  that  the  documents  produced  to 
prove  that  money  was  still  due  from  the  plaintiff  to  the 
defendants  were  fraudulent.  He,  therefore,  ordered  the 
property  to  be  made  over  to  the  plaintiff,  without  any  pay- 
ment by  him. 

Tho  special  appeal  came  on  for  hearing  this  day  beforo 
Couch,  C.J.,  and  Newton,  J. 

Shdntdrdm  Ndrdyan  (with  him  V.  N.  Mandlik),  for  tho 
special  appellants  : — Tho  petition  of  the  plaintiff  to  sue  in 


18G7. 
Jan.  28. 


Digitized  by  Google 


40 


APPELLATE  CIVIL  JURISDICTION. 


1867.  forma  pauperis  not  Laving  been  numbered  and  registered 
Diiavlb    ag  a  plaint  until  the  5 tli  of  November  18G3,  Sec.  i.,  cl.  15,  of 

Sa'mvat.   Act  XTV.  of  1859  applies  to  tho  suit,  which  was  not  brought 
within  sixty  years  of  the  date  of  tho  mortgage. 

Nandbhai  Harulds  (with  him  Ganpatmv  BhdsJcar),  for  tho 
respondent  : — The  suit  should  date  from  the  presentation  to 
the  court  of  tho  petition  which  in  a  pauper  suit  corresponds 
with  the  plaint  in  an  ordinary  suit  :  Sec.  300  of  Act  VIII. 
of  1859  j  and  at  that  date  (21st  November  18G1)  Act  XIV. 
of  1859  was  not  in  operation.  Tho  provision  of  Sec.  VUI.  of 
Reg.  V.  of  1827  applies,  under  which  "no  length  of  tiino 
shall  prevent  tho  Court's  entertaining  the  suit — to  recover 
property  held  in  mortgage :"  provided  that  *  should  such 
property  havo  been  held,  if  immoveable,  for  more  than  thirty 
years  by  a  bond  fide  possessor  as  proprietor — such  possessor 
shall  not  be  disturbed." 

Coucn,  C.J.  : — It  has  been  decided  in  the  High  Court  at 
Calcutta,  in  Special  Appeal  No.  58  of  1862  (a),  that  "  in 
calculating  tho  period  of  limitation,  in  a  case  when  it  is 
sought  to  extend  tho  time  by  reason  of  a  pauper  suit  haviug 
been  commenced,  the  suit  is  commenced  for  this  purpose 
when  tho  plaint  is  presented  to  the  Court,  and  not  merely 
at  tho  date  of  its  allowance."  And  in  Special  Appeal  No. 
G50  of  1864,  heard  in  tins  court  on  the  7th  of  December 
18G4,  we  expressed  a  similar  opinion  on  the  subject,  but  it 
was  not  necessary  to  decide  the  point  in  that  case,  which 
was  disposed  of  on  other  grounds. 

In  the  present  case,  wo  decide  that  the  point  now  urged 
— that  the  suit  is  barred  by  tho  law  of  limitation — fails  ;  and 
tho  other  points  taken  having  been  decided  against  tho 
defendants  by  tho  Joint  Judge,  on  the  appreciation  of  evi- 
dence, wo  affirm  his  decree  with  costs. 

Ptxrcf  affirmed . 

(a)  1  Marshall's  Rep.  171. 
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Special  Appeal  No.  539  of  1866.  IMJ. 

Ami'rsa'heb  Hafizulla'  Appellant, 

Jamsuedji  Rustamji   Respondent. 

Costs— Discretion—Special  Appeal. 

An  improper  exercise  of  discretion  in  awarding  costs— against  which  a 
Regular  Appeal  would  lie — is  no  ground  for  allowing  a  social  appeal  ; 
unless  the  award  is  contrary  to  sonic  particularjaw  on  the  subject. 

'PHIS  was  a  special  appeal  from  tho  decision  of  J.  R. 

Naylor,  Acting  Senior  Assistant  Judge  of  the  Sri  rat 
District  at  Broach,  in  Appeal  Suit  No.  153  of  1801,  amend- 
ing the  decree  of  the  Sadr  Amin  of  Broach,  in  Original  Suit 
No.  1110  of  1861,  by  altering  the  award  of  costs. 

Amirsaheb  Hafizulla  brought  a  suit  to  recover  possession 
of  two  buildings  :  alleging  that  they  were  wrongfully  taken 
from  him  and  retained  by  Jainshedji  Rustamji  and  Ruallah 
al'uis  Mirsaheb  valad  Heniudulla  Chhotcsaheb.  The  Sadr 
Amin  of  Broach  passed  a  decree  in  favour  of  tbe  plaintiff,  on 
the  ground  that  the  buildings  in  question  were  proved  to 
belong  to  one  Hedarsaheb,  in  succession  to  whom  they  be- 
longed to  his  heir,  Amirsaheb,  and  ordered  plaintiff's  costs 
to  be  paid  by  both  the  defendants. 

The  defendant,  Jamshedji  Rustamji,  appealed  against  the 
decision  for  costs,  on  tho  ground  that  lie  had  taken  the  pro- 
perty in  question  in  mortgage  from  his  co-defendant,  Ruallah, 
and  that  it  was  unjust  that  he  as  mortgagee  should  be  bur- 
dened with  the  costs  of  an  action  for  the  merits  of  which  the 
other  defendant  was  responsible. 

The  decision  of  the  District  Judge  was  as  follows  : — 

"  The  reason  he  (the  Sadr  Amin)  gives  for  his  finding  as 

to  costs  is,  that  Jamshedji  took  tho  disputed  property  in 

mortgage  from  Ruallah,  without  having  in  the*  first  place 

made  due  inquiry  as  to  whether  Ruallah  was  really  tho 

owner.    But  I  conceive  that  a  man  who  mortgages  property 

to  which  he  has  no  claim,  is  very  much  moro  at  fault  than 

the  person  who  unwillingly  takes  such  property  in  niort- 
iv— 6  a  c 
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18fi7-  gage  ;  and  it  is  just  that  the  former  should  be  burdened 
Hafjzulla  expense  the  true  owner  may  be  put  to  in  substan- 

Jaxshbdji.  tiating  his  right,  and  not  the  latter. 

tC  I,  therefore,  amend  the  Sadr  Amin's  decree ;  and  order 
that  AniirsahcVs  expenses  be  paid  by  Ruallah  alone,  and  that 
the  costs  of  the  appeal  be  also  paid  by  Ruallah. 

Dhirajldl  Mathurddas,  for  the  appellant,  contended  that  as 
the  mortgagee  had  derived  benefit  from  the  estate,  and  had 
disputed  plaintiff's  claim,  he  ought  to  pay  the  costs,  and 
more  particularly  because  the  mortgagor  was  insolvent. 

Shaniaram  Narayan  for  the  respondent. 

Couch,  C.J.  : — The  first  point  to  be  determined  is  whe- 
ther there  is  any  ground  of  special  appeal  in  this  case.  In 
the  High  Court  at  Calcutta  Sir  Barnes  Peacock  lays  down 
the  following  proposition  of  law : — 

"  Whether  a  special  appeal  will  lie  or  not,  must  depend 
upon  circumstances.  If  the  lower  court  should  award  costs 
to  the  losing  party,  it  might  be  an  improper  exercise  of  dis- 
cretion, against  which  a  regular  appeal  would  lie;  but  it 
would  not  be  a  matter  of  special  appeal,  unless  it  should 
bo  held  contrary  to  law  to  award  costs  under  any  circum- 
stances to  the  losing  party.  If  costs  should  bo  allowed  con- 
trary to  law,  it  would  be  a  subject  of  special  appeal. 

"  For  instance,  if  the  Court  should  allow  costs  for  three 
pleaders  for  one  plaintiff,  where  the  law  allows  costs  for 
only  one  pleader,  or  should  allow  costs  for  a  pleader  calcu- 
lated according  to  a  higher  percentage  than  the  law  allows, 
it  would  be  an  error  of  law,  and  a  matter  for  special  appeal. 
Many  other  instances  might  be  cited  in  which  tho  Court 
might  exercise  its  discretion  in  awarding  costs  contrary  to 
the  law  laid  down  in  some  Act  or  Regulation.  In  such  a 
case  a  special  appeal  would  lie,  but  where  there  has  been 
merely  an  unsound  exercise  of  discretion,  a  special  appeal 
would  not  lie." 

I  entirely  concur  in  this. 

The  proper  remedy  is  to  apply  for  a  review  of  the  Judge's 
decision  if  there  is  any  obvious  error.    However,  this  poiut 
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docs  not  arise  before  us  now.    If  Iwero  sitting  in  Regu-  1867.  

lar  Appeal,  I  should  allow  tho  costs  to  be  paid  in  the  first  HA¥l™Lh*' 
instance  by  both  defendants,  with  liberty  to  tho  mortgagco  jAM8,,EDjr- 
to  rocover  them  from  the  mortgagor;  but  it  would  be  inequit- 
able to  leave  tho  plaintiff  without  his  costs,  whilst  the  .mort- 
gagee is  solvent. 

Newton,  J.,  concurred. 

Per  Curiam  : — The  Court  confirms  the  Assistant  Judge's 
decreo  with  costs. 

Decree  confirmed. 


Special  Appeal  No.  296  of  18G6. 

Ajura'm  Manira'm  Appellant. 

Kusa'ji  valad  Shekoji  and  another  Respondents. 

Mistake  of  Judge— Material  issues— Remand. 

In  a  suit  to  redeem  land  alleged  to  have  been  purchased  by  the  special 
appellant  at  an  auction  sale,  and  then  mortgaged  by  him  to  the  respond- 
ents the  District  Judge  rxversedtliP  M"»iif  n  jmt-f  far  redemption  being 
under  a  mistake  as  to  what  was  necessary  to  be  proved  with  reference  to 
the  dimensions  of  the  land;  and  as  the  mistake  was  one  which  was  likely  to 
have  affected  his  conclusions  on  other  facts  in  dispute,  and  as  other  ma- 
terial questions  had  not  been  decided,  the  issues  in  the  case  were  framed  by 
the  High  Court,  and  the  suit  remanded  for  a  new  decree  to  be  passed  upon 
them. 

fJ'HIS  was  a  special  appeal  from  the  decision  of  A.  St.  J. 

Kichardson,  District  Judge  of  Ahmednagar,  in  Appeal 
Suit  No.  79  of  1866,  reversing  the  decree  of  the  Munsif  of 
Sirur  in  Original  Suit  No.  1582  of  1864. 

The  original  suit  was  brought  by  the  special  appellant, 
who  claimed  to  redeem  certain  land  mortgaged  to  the  de- 
fendants (the  special  respondents)  in  1853. 

Tho  defendants  denied  tho  mortgage;  and  the  Munsif, 
finding  that  the  plaintiff  had  purchased  tho  land  in  question 
at  an  auction  sale,  and  subsequently  mortgaged  it  to  the  de- 
fendants, passed  a  decree  for  redemption  on  payment  by  the 
plaintiff  of  Rs.  210. 

On  appeal  by  the  defendants  from  this  decree,  the  Judge 
laid  down  the  following  issues:— (1)  Is  the  land  that  of 
which  plaintiff  had  the  hereditary,  or  any  other  valid  pro- 
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18<!7.  prietary,  right,  over  wliich  they  executed  the  mortgage  deed 
manu^m    on  the  19th  of  November  1853 ;  (2)  under  the  condition  of 

Kfsa'ji  tnat  ^eed,  can  defendants  be  called  on  to  vacate. 

et  al         The  following  judgment  was  recorded : — 

''The  Court  has  examined  the  exhibits  from  No.  1  to  55 
inclusive.  There  is  no  certificate  of  sale  by  which  it  can  be 
ascertained  that  Rattan  Maniram  (the  deceased  plaintiff)  did 
purchase  the  portions  of  the  fields  Nos.  158  and  159  at  auc- 
tion, by  order  of  the  court,  in  satisfaction  of  a  decree  No, 
21  of  1849,  the  judgment  debtor  being  Yesu  valad  Desji 
Shelke.  The  name,  number,  and  dimensions  of  the  land  in 
the  exhibit  No.  5  do  not  correspond  with  those  of  fields 
Nos.  158  and  159.  *  *  * 

"  My  finding  on  the  first  issue  is  that  the  Land,  Nos.  158 
and  159,  is  not,  on  evidence,  as  that  to  which  plaintiff 
Ajurain,  or  those  from  whom  ho  derives,  has  either  heredi- 
tary or  any  other  title  as  proprietor,  obtained  by  purchase, 
nor  docs  any  credible  evidence  substantiate  execution  by 
the  said  Ajuram  valad  Maniram  of  a  deed  of  mortgage. 

"  My  finding  on  tho  second  issue  is  that  on  the  evidence 
adduced,  defendants  cannot  be  called  on  to  vacate. 

"  Tho  decree  of  the  lower  court  is  reversed  with  costs  on 
the  respondent,  Ajuram  Maniram." 

The  special  appeal  came  on  for  hearing  this  day  before 
Couch,  C.J.,  and  Newton,  J. 

Iteid  (with  him  Shantaram  Ndrayan)  for  tho  appellant. 
Ndndbhdi  Haridds  for  the  respondent. 

Couch,  C.J. : — There  is  some  difficulty  in  arriving  at  a 
satisfactory  conclusion  in  this  case,  owing  to  the  way  in  which 
it  has  been  dealt  with  by  the  District  Judge  in  appeal :  for — 
however  orroneous  his  conclusion  may  have  been,  and  how- 
ever much  we  may  lament  that  it  has  been  made — we  cannot 
on  a  special  appeal  interfere  writh  his  decision,  unless  we  find 
that  there  was  a  substantial  error  or  defect  in  law  in  the 
investigation  of  the  case. 

Now  in  this  case  there  was  one  very  material  question  of 
fact  to  be  determined,  namely,  did  the  plaintiff  become  the 
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purchaser  of  the  land  in  dispute  at  an  auction  sale.  His  

allegation  was  that  he  first  purchased  the  land  and  then  maniiu/m 
mortgaged  it  to  the  defendants  :  whilst  the  defendants  set  Ku"AJI 
forth  their  own  anterior  possession,  and  say  that  tho  land  * 
belonged  to  them  before  tho  alleged  auction  sale ;  but  they 
afterwards  alter  their  statement. 

Tho  Judge  says  that  the  name,  number,  and  dimensions 
of  the  land  in  the  exhibit  No.  5  do  not  correspond  with  those 
of  fields  Nos.  158  and  159.  It  was  a  mistake  on  his  part 
to  suppose  that  they  could  correspond,  as  they  had  been 
altered  in  consequence  of  tho  introduction  of  tho  Revenue 
Survey  into  tho  District ;  and  that  mistake  is  such  a  ono  as 
may  have  materially  affected  his  finding,  especially  when  the 
plaintiff  claimed  to  redoom  portions  only  of  thoso  fields. 
Had  the  Judge  come  to  the  conclusion  that  the  plaintiff  had 
purchased  the  land,  he  would  probably  also  havo  found  that 
he  had  mortgaged  it. 

Another  important  question  of  fact  is,  whethor  tho  in- 
strument (exhibit  No.  29)  was  executed  by  tho  defendants. 
But  the  judgment  is  silent  on  that  point. 

As  we  cannot  arrive  at  a  satisfactory  conclusion  upon  the 
issues  as  framed  and  the  evidence  already  recorded,  wo  must 
point  out  what  the  material  issues  are,  and  remand  the  case. 

The  following  appear  to  be  the  material  issues  in  tho 
case : — (1)  Whether  the  plaintiff  purchased  the  land  which  is 
the  subject  of  tho  suit  at  tho  auction  sale  ;  (2)  whether  the 
deed  No.  29  was  executed  by  the  defendant;  (3)  whether 
the  plaintiff  mortgaged  to  the  defendants  the  land  which  is 
tho  subject  of  the  suit  ;  (4)  if  it  be  found  that  tho  plaintiff 
became  the  purchaser  at  tho  auction  sale,  then,  whether  he 
had,  at  the  time  of  the  suit,  lost  his  right  to  recover  the  land 
claimed,  either  absolutely,  or  as  a  mortgagor  upon  paying 
off  the  mortgage. 

Newton,  J.,  concurred. 

Tho  Court  reversed  the  Judge's  decree,  and  remanded  the 
case,  that  a  new  decree  might  be  passed  upon  the  findings 
on  those  issues,  awarding  costs. 

remanded. 
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Special  Appeal  No.  G30  0/I8GG. 

Pra'njivan  Govan  Appellant. 

Jaisha'nKAB  Biiagva'n  Respondent. 

BluigduH  tenure— Purchase  by  stranger  of  building  erected  on  gabhun — 
Bombay  Act  No.  V.  of  1862. 

In  a  suit  brought  by  a  bhagdur,  or  shareholder  in  a  bh/igvdr  village,  to 
recover  possession  of  a  gabhun,  or  building-site,  and  a  vHu,  or  homestead, 
— appurtenant  to  his  bfk'ig, — from  a  stranger,  who  had "  purchased  at  an 
auction  sale  a  building  erected  on  the  gabhun  by  a  third  person  with  the 
bhiigdux's  consent : 

Held  (reversing  the  decision  of  the  District  Court)  that  the  purchaser  of 
the  building  had  only  acquired  a  right  to  remove  the  building  materials, 
and  that  he  had  no  right,  by  reason  of  his  having  purchased  the  building, 
to  continue,  without  the  bhagdur's  consent,  in  possession  of  the  gabhun 
and  vadd,  which,  by  the  Bhagdari  Act,  could  not  be  alienated  apart  or 
separately  from  the  bfidg,  or  some  recognised  subdivision  thereof. 

THIS  was  a  special  appeal  from  the  decision  of  J.  R.  Naylor, 
L    Acting  Senior  Assistant  Judge  of  the  Surat  District  at 
Broach,  in  Appeal  Suit  No.  67  of  18G5,  reversing  the  decrco 
of  the  Munsif  of  Hansot,  in  Original  Suit  No.  174  of  1864. 

Pranjlvan  sued  Jaishankar  to  obtain  possession  of  a 
gabhdn,  or  building-site,  and  vadd  or  homestead,  by  causing 
him  to  remove  a  building  constructed  thereon  which  ho  had 
purchased  at  an  auction  sale. 

The  defence  was  that  the  site  in  question  did  not  form  a 
part  of  tho  plaintiff's  bhag  ;  but  that  it  was  part  of  the 
waste  land  in  the  village,  which  was  understood  to  belong  to 
the  owner  of  the  house  built  upon  it. 

The  Munsif  decreed  in  plaintiff's  favour,  on  the  ground  that 
tho  site  was  proved  to  form  part  of  his  bhag,  and  that  the 
gabhdn  and  vadd  had  not  been  sold  with  the  building  at  the 
auction  sale  at  which  the  defendant  purchased. 

Against  this  decree  the  defendant  appealed  ;  and  tho  Se- 
nior Assistant  Judge,  after  holding  that  the  site  did  form 
part  of  the  plaintiff's  bhag,  and  that  the  defendant  had  pur- 
chased the  building,  and  nothing  more,  at  the  auction  sale, 
reversed  the  Uunsif  s  decree,  on  tho  ground  that  it  was 
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inequitable  to  compel  the  defendant  to  remove  the  building,  >W7. 

I*,RA/NJI  V  A  N 

tliat  ho  had  purchased  at  a  heavy  price  ;  stating  his  reasons  Co«vAN 
as  follows  : — «'  The  Munsif  has  quoted  the  old  Roman  Law  * 

n  JAT81IA  NKAtt 

in  support  of  his  decree  for  directing  the  destruction  and  Buaovan. 

removal  of  the  appellant's  building.    That  law  is,  of  course, 

valuable  as  a  guide  and  instructor  in  general  principles,  but 

in  a  matter  of  this  sort,  a  Civil  Court  must  bo  guided  by 

equity  and  good  conscience ;  and  whon  I  ask  myself,  whether 

on  the  principles  of  equity  and  good  conscience,  it  is  just 

that  respondent  should  bo  compelled  to  destroy  and  remove 

a  valuable  house,  only  lately  purchased  by  him  for  a  high 

price,  I  cannot  but  decide  that  it  is  not. 

"  Moreover,  the  Roman  Law,  referred  to  by  tho  Munsif, 
does  not  apply  to  tho  present  case  ;  because  that  law  went 
upon  the  supposition  that  a  man  knowingly  built  a  house 
upon  another  man's  land  without  that  man's  consent.  In 
this  case  respondent  admits  that  his  relative  Mddhav  Nana 
built  the  house  with  his  consent,  so  that  the  cases  are  not 
parallel.  In  the  present  instance  appellant,  having  bought 
tho  building  and  obtained  possession  of  it,  is  suddenly  re- 
minded that  he  has  no  right  to  the  ground  on  which  it  stands. 
What  is  he  to  do  ?  If  he  pulls  down  the  house  and  takes  it 
away,  and  sells  the  materials,  or  rebuilds  it,  the  result  of  his 
purchase  will  bo  very  different  indeed  from  what  he  in- 
tended or  expected,  and  he  may  be  caused  considerable  loss. 

"  It  may  bo  said  that  tho  principle  of  caveat  emptor  should 
apply  ;  and  if  I  thought  it  satisfactorily  proved  that  re- 
spondent's agreement  with  Madhav  Nana  was  that  he  was  to 
remove  his  building  at  any  time  respondent  might  wish  him 
to  do  so,  appellant,  who  has  bought  Madhavrav's  right  and 
title  over  the  building  subject  to  all  conditions,  would  per- 
haps have  less  reason  to  complain  at  being  compelled  to  re- 
move tho  building.  But  I  do  not  find  that  respondent's 
witnesses  havo  at  all  satisfactorily  proved  this  allegod  stipu- 
lation, which  is,  on  the  face  of  it,  a  very  improbable  one.  I 
must,  therefore,  simply  regard  appellant  in  the  position  of  a 
man  who  has  bought  a  building,  but  who  has  been  unable 
to  come  to  terms  with  the  owner  of  the  ground  on  winch  the 
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*W7,  building  stands.    It  would  be  inequitable  to  compel  such  a 

Go*v4N     man  to  remove  his  building  and  clear  the  ground. 

V. 

Ja  isha'nkar  "The  justice  of  the  case  would  be  fully  met  by  awarding  the 
owner  of  the  ground  a  fair  rent,  which  is,  I  think,  all  that 
respondent  could,  in  this  case,  honestly  demand.  If  rent 
were  refused,  then,  but  not  before,  would  be  the  time  for  an 
action  of  the  sort  now  brought.  As  no  alternative  appears 
to  have  been  offered  by  the  respondent,  I  cannot  now  pass  a 
decreo  for  what  is  not  asked  for  in  the  plaint,  and  have, 
therefore,  no  option  but  to  reverse  the  Munsifs  decree/ 


The  case  was  heard  before  Coucn,  C.J.,  and  Newton,  J. 
Dhirajldl  Mathurddds  for  the  appellant. 
Ndndbhdi  Haridds  for  the  respondent. 

Couch,  C.J. : — By  the  Bhugdari  Act,  it  was  not  compe- 
tent to  the  defendant  to  purchase  more  than  the  materials  of 
the  building  ;  and  if  he  paid  more  than  the  value  of  those 
materials  (which  it  is  not  found  that  ho  has  done)  ho  must 
suffer  the  consequences  :  as  he  must  be  taken  to  have  known 
the  law. 

The  Act  prevents  the  defendant  acquiring  any  right  in 
the  gabhdn  or  vddd  ;  and  the  decree  of  the  Senior  Assistant 
Judge,  that  he  should  be  a  perpetual  tenant  at  a  fixed  rent, 
would  give  him  an  interest  in  the  land  forbidden  by  the  Act. 
If  we  were  to  allow  him  to  acquire  any  interest  in  the  land, 
without  the  consent  of  the  bhdgddrs,  we  should  be  giving 
validity  to  a  transaction  which  was  contrary  to  the  provi- 
sions of  the  Act. 

We,  therefore,  reverse  the  decree  of  the  Senior  Assistant 
Judge  ;  and  affirm  that  of  the  Munsif  with  costs. 

Appeal  allowed. 

Note— For  a  description  of  the  Bhagdari  tenure,  and  the  provisions 
of  the  Bliagdari  Act,  sec  2  Bom.  II.  C.  Hep  ,  pp.  244-249.  Ed. 
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Special  Appeal  No.  630  0/I86G. 

■ 

Nawa'b  Mi'b  Kama'luddin  Husen  Kha'n 
Sa'heb,  a  minor,  by  his  mother  and 
guardian  Mi'bja'  Begam   Appellant. 

Bhika'  Ma'nji,  heir  of  his  wife,  Bhulki  ...Respondent. 

Landlord  and  Tenant — Husband  and  Wife. 

Upon  the  death  of  a  tenant  under  a  jagirdar,  his  widow  passed  a  kabu- 
la  vat,  agreeing  to  hold  the  land  on  the  same  terms  as  her  late  husband ; 
and  that  in  the  event  of  her  marrying  again,  she  should  have  no  right  to 
the  holding,  but  that  if  she  got  her  husband  to  live  in  her  house,  she 
might  continue  to  hold  the  land.  She  afterwards  remarried,  and  held  the 
land  till  her  death. 

In  an  action  brought  by  the  second  husband  to  recover  possession  of 
the  land,  as  the  heir  of  his  wife  : — 

Held  (reversing  the  decrees  of  both  the  courts  below)  that  the  plaiutiff 
had  no  right  to  recover  possession,  as  his  wife  had  merely  a  personal 
interest  in  the  holding,  which  ceased  upon  her  death. 

rpiIIS  was  a  special  appeal  from  the  decision  of  C.  G. 

Kemball,  Acting  District  Judge  of  Surat,  in  Appeal 
Suit  No.  39  of  1866,  confirming  the  decree  of  the  Munsif  of 
Surat,  in  Original  Suit  No.  1308  of  1865. 

Bhikd  brought  the  suit  to  recover  possession  of  33 1  bighas 
of  land  in  the  village  of  Vesu,  which,  he  alleged,  belonged 
to  his  deceased  wife,  Bhulki,  whose  heir  he  was. 

The  village  was  held  in  jagir  by  the  special  appellant's 
father ;  and  tho  land  in  dispute  was  cultivated  by  Moria 
Nemla,  the  first  husband  of  Bhulki,  as  the  jagirdar's 
tenant. 

After  the  death  of  Moria,  Bhulki  executed  a  kabulayat, 
of  which  tho  following  is  a  translation  : — To  the  Sarkar  re- 
presented by  Nawab  Saheb  Bismilla  Khan  Saheb,  written  by 
Kolan  Bhulki,  widow  of  Moria  Nemla,  residing  in  the  village 
of  Vesu,  to  wit :  I  give  in  writing  as  follows  : — In  the  afore- 
said village  my  husband,  Moria  Nemla,  had  a  holding,  which, 
with  the  increase,  was  continued  to  him  for  eighty  rupees 
and  four  annas.  lie  having  died  in  the  current  year,  the 
Sarkar  has  continued  the  same  in  my  name.    Therefore,  after 
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1867.      deducting  the  amount  on  account  of  the  increase,  the  re- 
^Kam  Acd*  mainder,  Rupees  seventy-two  of  Company's  currency,  is  paid 
D1*       every  year.    So  I  shall  go  on  paying  this  amount  periodi- 
Bhika'Man'  cally,  on  the  (proceeds  of  the)  produce  (being  realised). 

And  should  I  act  contrary  to  the  orders  of  the  Sarkar,  it  will 
be  competent  for  the  Sarkar  to  deprive  me  of  that  holding. 
And,  if  there  be  any  balance  legally  standing  due  against  me 
in  the  account,  I  am  duly  to  pay  the  same.  Should  I  re- 
marry I  shall  have  no  right  to  the  holding.  The  Sarkar 
will  be  competent  to  make  it  over  to  any  other  individual 
it  pleases.  This  kabulayat  I,  of  my  free  will  and  accord, 
have  given  in  writing.  It  is  duly  agreed  to  and  approved 
-    of  by  me.    The  13th  of  May  1860. 

"Postscript. — Should  I  remarry,  and  should  I  get  my 
husband  to  live  in  my  house,  I  am  duly  to  cultivate  tho 
holding." 

[Signatures.']  [Attestations.'] 

Bhulki  afterwards  married  the  respondent,  Bhika  Manji, 
who  went  to  live  in  her  house  ;  and  she  cultivated  the  land 
and  paid  the  rent  up  to  her  death. 

Tho  Munsif  gave  judgment  for  the  plaintiff,  on  the  ground 
that  the  land  in  dispute  was  the  property  of  his  deceased 
wife,  and  that  he  was  her  sole  heir  ;  and  the  District  Judge, 
in  appeal,  affirmed  his  decree. 

The  case  was  heard  before  Couch,  C.J.,  and  Newton,  J. 

Ndndbhai  Haridas  for  the  appellant : — The  property  was 
acquired  by  Bhulki,  either  as  heir  of  her  first  husband,  Moria*, 
or  by  her  own  subsequent  agreement.  In  the  former  case 
the  plaintiff  had  no  right,  as  he  was  not  the  heir  of  Bhulki'a 
first  husband.  In  the  latter  case  he  had  no  right,  as  the 
agreement  was  personal,  and  terminated  on  the  death  of 
Bhulki. 

Dhirajldl  Mathurddds  for  the  respondent. 

Couch,  C.J.  : — The  plaintiff  claims  to  be  entitled  to  suc- 
ceed to  the  land  in  dispute,  as  the  heir  of  his  deceased  wife, 
Bhulki. 
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The  land  was  originally  cultivated  by  Bhulki's  first  bus-  1867- 
band  merely  as  tenant  of  the  jagirdar  ;  and  Bhulki  was  kamalud* 
allowed,  after  Moria's  death,  to  continue  in  possession  on 
consenting  to  the  conditions  specified  in  the  kabulayat  of  Bhika'Ma'n- 
the  13th  of  May  1860. 

It  is  clear  from  the  terms  of  the  kabulayat  that  there  was 
no  intention  in  continuing  the  holding  to  Bhulki,  to  extend 
the  tenancy  beyond  her  life.  She  had  no  such  interest  in 
the  land  as  would  descend  to  any  person  as  her  heir. 

We,  therefore,  reverse  the  decrees  of  both  the  lower  courts, 
and  throw  out  the  claim. 

Appeal  allowed. 

Special  Appeal  No.  567  of  1866.  Feb.  26. 

M.  S.  Sinde  and  others   Appellants, 

'  G.  P.  Sinde    Respondent. 

Patilkt  waian— limitation—Act  XL  of  1843. 

Plaintiff — being  entitled  by  an  arrangement  between  the  members  of  a 
family  of  pat  tls,  of  whom  he  was  one,  to  a  third  of  the  emoluments  of  the 
office  of  managing  revenue  and  police  patil — sued  the  defendant  in  pos- 
session to  recover  a  third  of  a  portion  of  the  hereditary  fields  set  apart  as 
remuneration  for  the  performance  of  the  duties  of  the  office ;  and  the  Dis- 
trict Judge,  in  appeal,  found  his  claim  barred,  on  the  ground  solely  that  he 
had  not  for  twelve  years  been  in  possession  of  the  one-third  which  he 
claimed  of  the  service  land  :— 

Held  that  the  suit  must  be  remanded  for  retrial  ;  as  it  did  not  appear— 
having  regard  to  Sec.  4  of  Act  XI.  of  1843 — whether  the  plaintiff's  turn  to 
officiate  as  patil,  and  his  right  to  enjoy  the  land  in  dispute,  and  conse- 
quently the  cause  of  action,  arose  more  than  twelve  years  before  the  suit 
was  brought. 

rrHIS  was  a  special  appeal  from  the  decision  of  A.  St.  J. 

Richardson,  District  Judge  of  Ahmednagar,  in  Appeal 
Suit  No.  280  of  1866,  amending  the  decree  of  the  Munsif  of 
Nasik,  in  Original  Suit  No  1519  of  1863. 

The  several  parties  to  this  suit  held  a  patilki  vatan  in 
Vanjarvadi,  near  Nasik.  A  portion  of  the  whole  vatan  was 
set  aside  in  1854,  to  compensate  the  person  on  whom  would 
devolve  the  duties  of  managing  police  and  revenue  Pa  til,  for 
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_18?7-  his  services.    The  whole  watan  paid  no  assessment  to  Govern  - 

ment  then,  but  subsequently  the  watan  was  assessed  (i.e., 
judi  was  laid  on  it)  by  Government,  and  the  managing  patil 
was  paid  in  cash  by  Government  for  his  services  as  pattl. 
Plaintiff  Mulji  alleged  that  the  portion  so  set  aside  was  in 
the  defendant  Govind's  possession  as  managing  patil,  and 
claimed  one-third  of  it  as  his  share,  which  reverted  to  him  in 
consequence  of  the  separate  allowance  Government  had  under- 
taken to  pay  the  managing' village  patels. 

The  Munsif  allowed  the  plaintiff's  claim;  but  on  appeal  the 
District  Judgo  remanded  the  case,  and  ordered  that  "  other 
parties  interested  in  the  partition  of  the  service  land  divided 
off"  from  the  entire  watan,  be  made  parties  to  the  suit.  The 
other  plaintiffs  then  joined  ;  and  the  case  was  tried  a  second 
time  by  the  Munsif  of  Nasik,  who  decreed  in  favour  of  the 
plaintiffs. 

On  appeal,  the  District  Judge  laid  down  the  following  is- 
sues:  (l)Is  there  evidence  to  show  that  plaintiff  Mulji  valad 
Shivji  Sinde  is  one  of  the  hereditary  sharers  in  the  emolu- 
ments of  the  office  of  patil  of  Vanjarvadi ;  (2)  are  the  fields 
at  issue,  Nos.  145,  146,  147,  and  149,  those  allotted  for  the 
remuneration  of  the  services  of  patil,  and  should  the  plaintiffs 
be  allowed  to  obtain  one-third  of  each  of  these  fields/' 

The  following  judgment  was  recorded : — 

"  It  appears  from  the  Registers  of  cultivated  land,  that 
previous  to  the  introduction  of  the  Survey  Register,  the  fields 
now  known  as  Nos.  145, 146, 147,  149,  and  another,  133,  not 
at  issue,  were  formerly  one  field,  known  as  1  Pasore/  contain- 
ing 106  bighas.  The  Survey  was  introduced  in  1858,  and 
the  Pasore  of  106  bighas  became  four  fields  containing  an 
aggregate  area  of  51  acres  25  chains.  The  plaintiff  has  ad- 
mitted before  this  court  that  he  cultivated,  in  a.d.  1850, 
20  bighas,  and  has  that  number  now.  It  appears  from  the 
Register  of  the  cultivated  lands  shown  year  by  year  that  the 

* 

same  persons  who  were  in  possession  of  the  whole  of  that 
portion  of  land  known  as  Pasore,  said  to  contain  106  bighas, 
are,  to  the  present  day,  in  uninterrupted  occupancy ;  and  that 
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occupancy  cannot  be  disturbed,  the  plaintiffs  claim  having   1867. 

clearly  passed  the  period  of  limitation  allowed  under  Act  XIV.     '  r. 
of  1859.    It  appears  further  that  until  1859  the  said  land  Sindb. 
Pasore  was  rent-free,  but  that  from  1860  a  sum  of  Rs.  40, 
rent  on  51  acres  25  chains,  was  imposed,  [in  respect]  of 
which  appellant  Govind  valad  Pandoji's  name  is  on  the  re- 
ceipt book,  to  which  all  the  persons  examined  this  day  have 
referred.    Appellant,  Govind  valad  Pandu,  pays  Rs.  1 7-4. 
The  plaintiff  Mulji  valad  Shivji  has  paid  rent,  Rs.  2-14. 
So  that  plaintiff  Mulji  neither  pays  one-third  of  the  tax,  nor 
ever  has  done  so.    He  has  not  in  his  possession  one-third  of 
the  land  assigned  for  sorvice  land,  nor  has  he,  at  any  period 
from  1850  to  the  present  time,  possessed  one-third.  He 
has  had  20  bighas  (whatever  that  may  now  represent).  It 
clearly  was  less  than  one-third  of  the  entire  service  land  al- 
lotted to  tho  patils  in  1850. 

"  My  finding  on  the  issue  is  that  the  fields  Nos.  145,  146, 
147,  and  149  are  those  allotted  for  the  remuneration  of  the 
services  of  pa  til ;  but  there  is  no  evidenco  to  show  that 
plaintiff  ever  has  cultivated  or  held  one-third  of  the  aggregate 
area  of  these  four  fields  at  any  time,  more  especially  from 
1850  to  the  institution  of  the  present  action  in  1863. 

"  Those  wJbo  cultivated  in  1850  have  proved  the  same 
proportion  of  holding  from  that  time  to  tho  present  day,  and 
pay  a  proportionate  rate  of  the  rent  of  Rs.  40,  which  was  in 
1860  imposed  on  the  service  land,  namely,  the  appellant  paid 
yearly  Rs.  17-4,  and  the  plaintiff  (respondent)  Rs.  2-14. 

"  With  regard  to  the  first  issue,  there  is  evidence  to  show 
that,  under  an  agreement  dated  Shake  1769,  Ashvin  Shudha 
5,  corresponding  with  14th  October  1847,  the  mother  of  de- 
fendant Govind,  who  was  then  a  minor,  Mulji  valad  Ramji, 
the  father  of  the  defendant  Krishna  valad  Mrilji,  another  de- 
fendant introduced  by  the  Court  under  tho  provisions  of 
Sec.  73  of  Act  VIII.  of  1859  and  Mulji  valad  Shivji,  the 
plaintiff,  agreed  that  each  sharer  should  hold  20  bighas,  leav- 
ing 40  bighas  for  the  remuneration  of  the  patils  doing  duty 
as  revenue  and  as  police  patils ;  and  that  there  is  evi- 
dence, not  only  against  Govind  valad  Pandu,  but  good  against 
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Krishna,  the  son  of  Mulji  valad  Ramji,  to  show  that  plaintiff 
™"     Mulji  valad  Shivji  Sinde  is  one  of  the  hereditary  sharers  in 
Sixdk.     all  tte  emoluments  of  the  office  of  patll  at  Vanjarvadi. 

*  But  this  Court  finds  that  the  present  occupants  having 
held  the  land  carried  to  their  names  from  1850  to  the  present 
day,  their  occupancy,  with  regard  to  tho  fields  at  issue,  Nos. 
145,  146,  147, 149,  cannot  be  disturbed. 

"  The  decree  of  the  lower  court  is  amended  to  this,  that  the 
existing  occupancy,  being  of  a  longer  period  than  twelve 
years  prior  to  the  institution  of  this  action,  cannot  be  dis- 
turbed with  regard  to  the  fields  at  issue. 

"  The  litigation  having  arisen  from  the  opposition  caused 
by  the  defendant  Govind  valad  Pandu,  whose  mother  entered 
into  an  agreement  in  his-  name,  as  far  ago  as  a.  d.  1847,  ad- 
mitting the  claim  of  plaintiff  to  one-third  of  the  office  of 
patil,  I  determine  that  each  party  shall  pay  his  own  costs." 

The  case  was  heard  before  Couch,  C.J.,  and  Newton,  J. 

Vishvanath  Ndrayan  Mandlik  for  the  appellant. 

Shdntardm  Narayan  for  the  respondent. 

Per  Curiam  Although  it  is  found  by  the  Judge  that 
the  present  occupants  have  held  the  fields  in  the  same  pro- 
portion from  1850  to  the  present  time,  it  does  not  appear— 
having  regard  to  Sec.  4  of  Act  XI.  of  1843— whether  the 
plaintiff's  turn  to  perform  the  duties  of  the  office,  as  a  repre- 
sentative of  the  family,  and  his  right  to  enjoy  a  corresponding 
share  of  the  hereditary  emoluments  under  the  agreement — 
and  consequently  the  cause  of  action,  arose  more  than  twelve 
years  before  the  suit  was  brought. 

The  Court  reverses  the  decree  of  the  District  Judge  ;  and 
remands  the  case  for  re-trial,  with  reference  to  the  above 
remark. 

Case  remanded. 
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Special  Appeal  No,  9  of  1867. 


1867. 
March  6. 


Gundo  Anandra'v  and  another 
Krishna'ra'v  Govind  


Appellants. 
Respondent. 


Act  XIV.  of  1859,  Stc.  i.,  CI.  13  and  16— Limitation— Watan— In- 
terest— Co-sharers— Manager— Remuneration—  Volunteer. 

In  a  suit  to  establish  a  right  to  share  in  a  watan,  and  to  recover  a  por- 
tion of  the  profits  thereof  for  seven  years : — 

Held  that  the  case  was  governed,  as  to  limitation,  by  CI.  13  (and  not  CI. 
16)  of  Sec.  i.  of  Act  XIV.  of  1859 ;  and  that  arrears  for  seven  years  were, 
therefore,  properly  awarded. 

There  is  no  law  by  which  interest  can  be  awarded  in  such  a  case. 
A  volunteer,  who  acts  as  manager,  cannot  claim  remuneration  from  bis 
co-sharers  without  showing  a  previous  consent  on  their  part  to  pay  him. 

rpHIS  suit  was  brought  by  Krishnarav,  to  recover  a 


Tho  Sadr  Amin  originally  gave  judgment  for  the  plaintiff ; 
and  the  Joint  Judge,  in  appeal,  affirmed  his  decree. 

In  Special  Appeal  (No.  672  of  1865)  the  decrees  of  both 
the  lower  courts  were  reversed ;  and  the  case  was  remanded  to 
the  Sadr  Anrin  for  re-trial,  in  order  to  determine  the  follow- 
ing issues  : — (1)  Whether  any  provision  was  made  by  the 
Collector,  under  Sec.  13  of  Act  XI.  of  1843,  for  the  officiating 
officer ;  (2)  Whether  there  was  any  excess  over  and  above 
such  assignment  made  by  the  Collector;  (3)  If  any,  what 
.    was  the  plaintiff's  share  of  that  excess. 

The  Sadr  Amin  found  the  plaintiff  to  be  entitled  to  the 
2'T  share  in  the  watan;  and  awarded  Bs.  277,  including 
Rs.  50  as  interest. 

On  appeal,  R.  W.  Hunter,  Acting  Senior  Assistant  Judge 
at  Sholapur,  found  that  no  provision  was  made  by  the  Col- 
lector for  the  officiating  officer,  under  Act  XI.  of  1843 ;  and 
that  KrishnaraVs  share  in  the  watan  was  ¥£,  but  inclusive 
of  the  shares  belonging  to  Malhar  Narsu  and  Chintaman 
Govind,  members  of  the  same  undivided  family  He  af- 
firmed the  Sadr  Amm's  decree. 
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 1867.          The  case  was  heard  by  Coucn,  C.J.,  and  Newton,  J. 

Gdndo 

Anaxdra'v  Bhirajlul  Mathurddas,  for  the  appellants,  contended  that 
Kbish-  arrears  of  the  profits  of  the  watan  for  more  than  six  years 
Govind.  could  not  be  recovered,  the  same  being  barred  by  Act 
XIV.  of  1859;  that  this  was  not  a  suit  in  which  interest 
could  be  legally  awardod  ;  and  that  the  defendant  should 
have  been  allowed  some  remuneration  for  officiating  as  man- 
ager of  the  watan. 

Ndnabhdi  Haridas,  for  the  respondent,  contended  that  this 
was  a  suit  to  share  in  the  watan,  and  therefore  did  not  come 
under  cl.  16,  but  under  cl.  13,  of  Sec.  i.  of  Act  XIV.  of  1859 ; 
and  that,  as  the  defendant  did  not  officiate  as  manager,  at 
the  previous  request  or  with  the  subsequent  consent  of  the 
plaintiff,  he*was  not  entitled  to  any  remuneration. 

Couch,  C.J. : — This  is  really  a  suit  to  establish  a  right 
to  share  in  the  watan ;  and  to  recover  a  portion  of  tho  profits 
of  that  watan.  The  whole  case  comes  under  cl.  13,  and1  not 
under  cl.  16,  of  Sec.  i.  of  Act  XIV.  of  1859.  The  lower  courts 
have,  therefore,  properly  awarded  arrears  for  seven  years. 

Thero  is  no  law,  however,  which  enabled  the  lower  courts 
to  award  interest.  The  sum  of  Rs.  50  must,  therefore,  be 
deducted  from  the  sum  awarded  to  the  plaintiff  in  the  lower 
courts. 

With  reference  to  the  demand  for  remuneration  to  the 
defendant  for  his  services  as  manager,  it  must  be  observed, 
first,  that  the  defendant  puts  in  no  such  answer  in  the  lower 
courts ;  and  secondly,  that  if  he  be  one  of  the  co-sharers, 
and  did  service  as  a  volunteer,  he  cannot  charge  the  plain- 
tiffs for  remuneration,  unless  ho  can  show  that  they  pre- 
viously consented  to  pay  him.  On  the  contrary,  it  appears 
that  he  performod  tho  services  in  opposition  to  their  wishes. 

We,  therefore,  amend  the  decree  of  the  lower  court  by 
disallowing  Rs.  50 ;  and  order  the  costs  of  this  special  ap- 
peal to  be  paid  in  proportion. 

Decree  amended. 
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Sjwcial  Appeal  No.  41 7  <>/*  1866. 

Dhunka'  Devla'   Appellant. 

Hir'a  Ra'mla   Respondent. 

Review— Order  granting  final — Discretion— Special  Appeal — Act  VIII. 
u/  185<),  Sec*.  2  and  3/8. 

In  a  suit  to  recover  land  on  a  document  described  as  a  lease,  Munsif  M. 
decided  that  the  document  created  a  mortgage;  and  that  the  suit  should  be  for 
redemption.  In  a  subsequent  suit  to  redeem,  Munsif  D.  decided  that  the 
same  document  operated  as  a  sale,  and  threw  out  the  claim,  which  decision 
was  ahlrmed  by  the  District  Judge  in  appeal.  Plaintiff  then  applied  to 
Munsif  L.  to  review  the  decree  of  Munsif  M.  A  review  was  granted,  the 
claiui  re-heard,  and  plaintiff  had  judgment  to  recover  the  land  as  heir  of  his 
uncle,  on  the  ground  that  his  uncle's  widow,  who  passed  the  document  sued 
upon,  had  no  right  to  alienate  the  land.  This  decree  was  affirmed  by  a  new 
District  Judge. 

Held,  that  though  L.'s  act  in  granting  the  review  was  of  a  very  question- 
able character,  his  order  thereon  was  fiual,  under  Sec.  3/8  of  Act  VIII.  of 
18.r>!),  and  that  the  propriety  of  the  order  could  not  be  inquired  into  ou  a 
si>ecial  appeal  from  the  decision  passed  after  the  review  had  been  admitted. 

npiIIS  was  a  special  appeal  from  the  decision  of  C.  G. 

Kemball,  Acting  Judge  of  the  Siirat  District,  in  Appeal 
Suit  No.  5  of  1866,  confirming  the  decree  of  the  Mnnsif  of 
Surat. 

The  case  was  heard  before  Tucker  and  Gibbs,  JJ. 
Dhtrajldl  MathuraJa*  for  the  appellant. 
No  one  appeared  for  the  respondent. 

The  facts  of  the  case  sufficiently  appear  from  the  following 
judgment,  delivered  this  day  by — 

Tucker,  J. : — The  plaintiff  in  this  suit,  Hira  by  name, 
originally  brought  his  action  in  the  Court  of  a  Munsif  at 
Surat,  as  nephew  and  heir  of  the  husband  of  a  woman  named 
Makli,  who  had  been  the  last  holder  of  certain  assessed 
laud  under  Government,  to  eject  the  defendant,  Dhunka, 
whom  he  asserted  to  have  been  the  sub-tenant  of  Makli,  and 
who  denied  his  title  as  landlord,  and  refused  to  vacate. 

The  defence  set  up  was,  that  Makli,  before  her  death,  had 
conveyed  the  land  to  the  defendant.  The  plaintiff  put  in  a 
document  which  he  described  as  a  lease  of  the  land  by  Makli 
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v. 
Hir'a 
IU  MIA. 


to  the  defendant.  Tho  Munsif,  A'zam  Hazrat  Miya,  held  thafc 
that  document  created  a  mortgage,  and  gavo  defendant  a  lien 
on  tho  land ;  and  that  plaintiff  could  not  recover  the  land, 
except  by  a  suit  for  redemption.  He,  therefore,  dismissed 
tho  claim  in  the  form  in  which  it  had  been  brought. 

Hira  then  instituted  a  suit  to  redeem  in  another  Munsif  s 
Court  at  Surat,  when  A'zam  Daulatrav  decided  that  the  deed 
in  question  created  a  sale,  and  not  a  mortgage,  and  threw 
out  the  claim  to  redeem.  This  decree  was  affirmed,  in  ap- 
peal, by  Mr.  Camoron,  District  Judge  of  Surat. 

Tho  plaintiff  then  applied  to  A'zam  Lallubhai,  tho  suc- 
cessor to  A'zam  Hazrat  Miya,  to  review  tho  previous  decree 
of  his  predecessor,  and  A'zam  Lallubhai  admitted  a  review, 
without  recording  any  reasons  for  his  act,  and  then  re-heard 
tho  case,  and  decreed  that  the  land  should  be  restored  to 
the  plaintiff,  on  tho  ground  that  tho  alienation  by  the  widow 
Makli  was  invalid ;  and  that  plaintiff,  as  tho  heir  of  Makli'a 
husband,  was  entitled  to  succeed  to  the  land  after  her  de- 
cease. This  decree  was  affirmed  in  appeal  by  Mr.  Kemball, 
District  Judgo;  and  a  special  appeal  has  now  boon  made 
against  his  decision. 

The  objections  taken  are  : — (1)  That  there  wero  no  proper 
grounds  for  the  admission  of  a  review  of  his  predecessor's 
decision  by  A'zam  Lallubhai ;  and  that,  consequently,  that 
admission  was  illegal,  and  all  subsequent  proceedings  nulli- 
ties. (2)  That  tho  re-opening  of  this  suit,  after  there  had 
been  a  decision  of  the  District  Court  that  Makli's  deed 
created  a  sale,  was  altogether  irregular,  and  opposed  to  the 
intention  of  Sec.  2  of  Act  VIII.  of  1859,  which  prescribed 
that  no  second  suit  should  be  brought  on  a  cause  of  action 
between  tho  same  parties  previously  heard  and  determined. 

We  are  of  opinion  that  the  act  of  the  Munsif  A'zam  Lal- 
lubhai, in  admitting  a  review  of  his  predecessor's  decision,  on 
the  ground  of  the  result  of  the  suit  for  redemption,  which  had 
been  instituted  in  conformity  with  the .  direction  of  that  pre- 
decessor, was  of  a  very  questionable  character ;  but  we  are 
also  of  opinion  that  it  is  not  competent  to  this  court  to 
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inquire  into  the   propriety  or  impropriety  of  tho  order  gjg; 

made  by  tho  Munsif  on  that  occasion.    Tho  Civil  Proceduro  ^dbvla' 

Code,  Sec.  378,  gives  authority  to  a  Civil  Court  to  grant  a  Hl£,A 

review  when  it  is  of  opinion  that  it  is  requisite  for  the  ends  Ka'mla. 
of  justice ;  and  it  has  prescribed  that  the  order  granting 
the  review  shall  be  final.    We  are  debarred,  therefore,  as  has 
already  been  held  in  Special  Appeal  No.  25  of  1866,  from 
looking  behind  that  order. 

Tho  objection  taken  with  respect  to  Sec.  2  of  Act  VHX 
of  1859  does  not  apply.  When  this  suit  was  instituted,  there 
had  been  no  previous  suit  heard  and  determined  on  the  samo 
cause  of  action  between  the  same  parties  j  and  the  decision  of 
the  second  suit  to  redeem,  which  was  commenced  after  tho 
first  decree  in  this  suit  had  been  made,  could  be  no  hindrance 
to  the  re-opening  of  this  action,  if  good  grounds  had  been 
shown  for  a  now  trial.  Tho  Legislature  has  left  the  deter- 
mination of  that  point  with  the  court  which  made  the  de- 
cree of  which  a  revision  was  sought ;  and  we  cannot  in- 
terfere with  the  exercise  of  the  discretion  which  has  been 
expressly  given  and  limited  to  a  court  so  situated.  Cases 
have  como  before  us  recently  which  have  led  us  to  doubt 
whether  it  was  a  wise  step  on  the  part  of  the  Legislature  to 
give  complete  finality  to  an  order  admitting  a  review  j  but 
we  must  administer  the  law  as  it  stands,  whatever  our 
opinion  may  bo  of  its  polic  y. 

No  other  grounds  for  interfering  with  the  District  Judge's 
decision  have  been  urged,  so  we  must  affirm  the  lower 
court's  decree ;  and  the  special  appellant  must  bear  all  the 
cost  of  this  special  appeal. 

Decree  affirmed. 
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]S67. 
March  21. 


Special  Appeal  No.  572  of  1865. 


La'lda's  Ra'mda's 
Ka'shtra'm   


Appellant. 
Respondent. 


Usufruct — Enjoyment — Burden  of  Proof — Ancient  Documents. 

In  a  suit  to  prevent  the  defendants  from  obstructing  the  plaintiff  in  his 
enjovraent  of  the  fruits  of  certain  trees,  which  he  claimed  as  heir  of  a  per- 
son who  purchased  that  right,  the  defendants  denied  the  existence  of  the 
right,  and  alleged  possession  and  enjoyment  in  themselves. 

Held,  that  the  District  Judge,  in  appeal,  having  found  the  possession  and 
enjoyment  to  be  in  the  defendants,  was  right  in  throwing  upon  the  plaintiff 
the  burden  of  proving  his  title  to  the  trees  or  their  produce. 

Rule  of  Evidence  with  reference  to  ancient  documents  stated. 

nPIIIS  was  a   special  appeal  from  the  decision  of  W.  M. 

Coghlan,  Acting  Judge  of  the  Khandesh  District,  in 
Appeal  Suit  No.  1 49  of  1 864,  reversing  the  decree  of  the 
Munsif  of  Nandurbar. 

The  case  was  heard  before  Tucker  and  Gibbs,  JJ. 

Dhirajldl  MathuraJds  for  the  appellant. 

Vishvandth  Ndrdyan  Mandlik  for  the  respondent. 

The  facts  appear  from  the  following  judgment,  delivered 
this  day  by  — 

Tucker,  J. : — This  suit  was  brought  by  the  plaintiff,  Laldas, 
as  representative  of  his  uncle,  Parbhudas  Narayandas,  de- 
ceased, to  stop  the  defendants,  interfering  with  his  enjoyment 
of  the  usufruct  of  certain  mango  trees,  which  he  alleged  had 
been  mortgaged  to  his  ancestor  by  one  Souba  in  A.  D.  1791, 
and  had  been  subsequently  sold  to  the  same  ancestor  by  the 
son  of  the  said  Souba  in  a.d.  1801. 

The  defendants  denied  that  the  plaintiff  had  any  right  to  tho 
trees  or  their  produce ;  and  asserted  that  the  trees  had  been 
in  their  possession,  and  the  produce  enjoyed  by  themselves 
and  those  who  held  under  them,  till  1862,  when  the  plaintiff 
had  attempted  to  appropriate  the  crop,  which  they  had 
prevented.  That  the  persons  said  to  have  sold  the  trees  to 
the  plaintiff's  ancestors  had  no  ownership  in  them. 
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The  Munsif  of  Nandurbar  gave  judgment  for  the  plaintiff  :  1lC7-_ 

as  lie  considered  that  the  ancient  documents  produced  by  the  ju  inA  £ 
plaintiff  established  his  right  to  the  trees  in  dispute,  and  that  KA^u*hA  JM 
the  defendants  had  failed  to  make  out  their  ownership. 

This  decree  was  reversed,  on  appeal,  by  the  District  Judge 
of  Khandesh,  who  considered  that  it  was  satisfactorily  proved 
that  the  trees  were  in  the  possession  of  the  defendants  and 
those  who  derived  titlo  from  them ;  that  the  documents  on 
which  the  plaintiff  founded  his  claim  were  not  proved  ;  and 
that  there  was  no  evidence  that  the  persons  who  were  said  to 
have  executed  those  documents  had  any  right  to  alienate  the 
trees. 

To  this  decision  it  has  been  objected  that  tho  District 
Judge  has  laid  down  the  law  wrongly,  in  holding  that  the 
plaintiff  was  bound  to  make  out  his  case,  instead  of  deciding 
on  the  whole  evidence  produced  by  either  party ;  and  that  he 
should  not  have  rejected  documents  more  than  thirty  years 
old,  on  the  ground  that  their  execution  was  not  proved, 
which  was  contrary  to  the  rulings  of  tho  High  Court  in 
Special  Appeals  Nos.  542  and  411  of  1804. 

Wo  are  of  opinion  that  in  a  suit  instituted  in  the  form 
of  the  present  action,  the  first  question  to  bo  determined 
was,  who  was  in  possession  in  1862,  at  tho  time  when  the 
cause  of  action  is  alleged  by  the  plaintiff  to  have  arisen ;  and 
the  District  Judge,  having  found  for  the  defendants  on  that 
issue,  very  properly  treated  the  case  as  an  action  of  eject- 
ment by  the  plaintiff,  and  cast  the  onus  of  proving  his  title  to 
the  trees  upon  him. 

As  the  documents  produced  by  tho  plaintiff  purported  to 
be  more  than  thirty  years  old,  the  District  Judge,  if  satisfied 
that  they  were  really  what  they  professed  to  be,  viz.,  ancient 
documents,  and  that  they  came  from  the  proper  custody, 
should  have  dispensed  with  proof  of  their  execution ;  and 
the  Court  considers  that  he  acted  erroneously  in  simply  re- 
jecting theso  documents  in  consequence  of  defectivo  proof  of 
execution. 

He  has  found,  however,  that  there  is  no  evidence  that  the 
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18fl7-      persons  who  are  said  to  have  sold  the  trees  in  dispute  had 
r!w«   any  right  to  dispose  of  them  ;  and  this  being  the  case,  his 
La'shi'ra'm.  error  *n  roqun*ing  strict  proof  of  the  execution  of  the  docu- 
ments in  this  case  is  immaterial,  as  if  the  persons  who  are 
said  to  have  executed  those  deedshad  no  power  to  sells  they 
could  confer  no  title  upon  plaintiff. 

We  are,  therefore,  of  opinion  that  with  the  Judge's  finding 
on  tho  issuo  regarding  possession,  and  on  the  issue  regard- 
ing tho  titlo  of  tho  persons  who  are  said  to  have  made  con. 
veyanccs  to  the  plaintiffs  ancestor,  his  decree  was  correct, 
and  we  affirm  that  decree  with  costs  on  special  appellant. 

Decree  affirmed. 


March  27.  Special  Appeal  No.  62  of  1867. 

Ma'dhavra'v  T.  Pa'nse  and  others  Appellants. 

B'atura'v  K.  Pa'nse  Respondent. 

Pension-Assignment-Compromise—Act  VL  of  1849. 

A  pension  having  been  granted  by  Government  to  B.  P.,  in  lieu  of  a 
Saranjdm  held  by  his  grandfather,  a  claim  to  share  the  same  by  M.  P. 
and  his  brothers  was  compromised,  by  B.  P.  agreeing  to  pay  them  a  certain 
proportion  thereof  yearly.  The  Agent  for  Sardars,  affirming  the  decree 
of  the  Assistant  Agent,  found  the  agreement  to  be  null  and  void,  as  an 
assignment  of  a  future  interest  in  a  pension. 

Held,  that  as  the  pension  was  not  granted  "  in  consideration  of  past  ser- 
vices and  present  infirmities  or  old  age,"  the  case  did  not  come  within  the 
terms  of  Act  VI.  of  1849  ;  and  that  the  agreement  was  a  valid  one. 

THIS  was  a  special  appeal  from  the  decision  of  F.  Lloyd, 
Agent  for  Sardars  in  the  Dakhan,  in  Appeal  Suit  No.  5 
of  1865,  confirming  the  decree  of  F.  D.  Melvill,  Assistant 
Agent,  in  Original  Suit  No.  22  of  1865. 

Tho  special  appellants  brought  the  suit  to  recover  Rs.  64 
as  by  agreement,  of  which  the  following  is  a  translation  :— 
tt  t0  Chiranjiv  Rajashri  Madhavrav  and  Ramrav  and  Bal- 
vantrav  Trimbak  Panse.  From  Bapurav  Krishna  Panse.  To 
wit :  On  a  petition  being  made  by  my  respected  father,  Krish- 
narav  Saheb,  to  Government,  regarding  the  saranjami  vil- 
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lagos  in  the  pargana  of  Ahirvadi,  in  the  Sola  pur  District 
which  had  been  attached  by  Mr.  Chaplin  after  the  death  of 
tho  late  Madhavrav  Krishna,  a  resolution  was  passed  by  Gov" 
eminent  to  the  effect  that  the  saranjam  should  be  continued 
in  his  name.  It  was  not  carried  out,  howovor,  in  consequence 
of  his  death.  On  a  petition  having  lately  been  submitted  by 
me,  a  moiety  of  tho  pension,  amounting  to  Rs.  531-1-0  per 
annum,  according  to  the  Government  Resolution  of  the  29th 
of  December  1859,  was  ordered  to  be  entered  against  my 
name,  agreeably  to  tho  rulos  for  (the  management  of)  saran- 
jams.  You  made  applications  to  Government,  praying  to  tho 
allowed  (a  share)  therein ;  and  an  order  as  to  final  disposal 
was  thereupon  conveyed  in  tho  Saranjam  Outward  Letter 
No.  444,  dated  the  14th  of  April  in  the  current  year,  to  be 
effect  that,  if  you  pleased,  you  might  have  your  remody  in  the 
Civil  Courts.  A  notice  was  accordingly  served  upon  you. 
Thereupon  you  personally  came  to  me  at  Savnari  station,  and 
said  that  you  would  agree  to  (receive)  what  I  would  pay  to 
you  for  expenses ;  and  that,  excepting  for  this,  you  would  have 
no  connection  at  all  with  the  said  pension,  and  [or]  with  any 
saranjam  pension  whatever ;  and  that  with  regard  to  this  you 
would  never  take  any  step  whatever,  either  by  a  civil  action  or 
otherwise,  in  any  Government  office,  on  any  ground  whatever. 
So  I  am  to  go  on  paying  to  you  overy  year,  commencing 
from  the  month  of  May  in  the  year  1861,  out  of  whatever 
pure  balance  that  may  bo  paid  to  me,  after  such  deductions 
as  tho  Government  may  order  to  be  made  from  the  amount  of 
the  pension  aforesaid,  at  the  rate  of  Rs.  12-8-0  for  every  hun- 
dred (rupees),  so  long  as  the  pension  may  be  continued  to 
me.  Excepting  for  this,  you  shall  have  no  connection  what- 
ever with  this  affair.  This  is  an  arrangement  with  regard 
to  what  has  been  written  above.  You  have  furnished  mo 
with  a  copy  of  this  paper  under  your  signature,  on  a  stamp 
of  eight  annas.  The  9th  of  May  18C2.  The  handwriting  of 
Hari  Bajaji  Panse,  Joshi  Kulkarni  of  Mouje  Savnari,  at 
present  staying  at  Puna." 

"  Signature  ofBapurav  Krishna  Panse, 

[Attestations.]  his  own  handwriting." 
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I8H7-  The  Assistant  Agent,  in  deciding  against  the  plaintiff',  re- 

p-        corded  the  following  judgment : — 
Pan»e. 

"It  has  been  ruled  on  several  occasions  by  the  Sadr 
Divani  Adalat,  that  Act  VI.  of  18  M)  is  applicable  to  political 
pensions  of  the  kind  now  enjoyed  by  the  defendant.  By 
Sec.  3  of  that  Act :  '  All  assignments,  agreements,  orders, 
sales,  and  securities  of  every  kind,  made  by  any  such  pen- 
sioner, in  respect  of  any  money  not  payable  at  or  before 
the  making  thereof,  on  account  of  any  such  pension,  or  for 
giving  or  assigning  any  future  interest  therein,  are  null  and 
void/  The  money  now  claimed  was  due  in  1865  ;  whereas 
the  agreement  sued  on  was  passed  in  1862.  It  seems  to 
me  clear,  then,  that  this  agreement  is  invalid. 

u  It  is,  however,  urged  by  the  plaintiffs,  that  they  have  a 
right  to  a  share  in  the  pension  ;  that  they  would  have  estab- 
lished that  right  before,  by  an  action  in  the  Civil  Courts,  if 
the  defendant  had  not  passed  this  agreement ;  and  that  Sec.  3 
of  the  Act  merely  refers  to  transactions  between  the  pen- 
sioner and  his  creditors.  I  cannot  now  decide  what  right 
tho  plaintiffs  may  have  as  shareholders,  or  whether  the  Civil 
Court  can  under  any  circumstances  enforce  a  division  of  a 
pension.  The  suit  has  been  brought  on  tho  agreement,  and 
by  that  agreement  the  plaintiff  a'  case  must  stand  or  fall. 
So  far  as  the  agreement  is  concerned,  the  plaintiffs  stand  in 
the  position  of  creditors  of  the  defendant  to  the  amount  of 
lis.  GO  odd  per  annum ;  and  by  the  above  Act  the  pension  is 
exempted  from  seizure  under  process  of  law,  and  any  assign- 
ment of  any  portion  of  it  is  declared  null  and  void.  I  do 
not  see  how  the  third  section  can  be  road  in  any  other  way ; 
and  I  must,  therefore,  decide  against  the  plaintiffs." 

On  appeal,  the  Agent  concurred  with  the  Assistant  Agent 
in  holding  the  document  (exhibit  No.  3)  to  be  null  and  void, 
under  the  provisions  of  Act  VI.  of  1849,  Sec.  3. 

The  ease  was  heard  by  Coucn,  C.J.,  and  Warden,  J. 

DhirajlAl  Mathurddda,  for  the  appellant,  cited  Em  parte 
Vithabdc  Inn  Eshivautmc,  decided  en  the  1 1th  of  November 
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1S63  (a),  and  Ex  parte  Harbhat  bin  Bdmchandrabhat,  decided  *867. 
on  the  24th  of  November  1864  (6)  j  and  contended  that  Act  AW1S.8B 
VI.  of  1849  did  not  apply.  Pa  N8B- 

Vishvandth  Ndrdyan  Mandlik,  for  the  respondent,  con- 
tended that  the  grant  of  this  pension  was  personal,  and,  there- 
fore, collaterals  were  not  entitled  to  share  in  it. 

Couch,  C.J. The  agreement,  No.  3,  shows  that  the  pen- 
sion was  assigned  in  1856,  in  lieu  of  a  saranjam  held  by  the 
defendant's  grandfather  ;  and  that  a  compromise  was  made 
of  the  claim  which  the  plaintiffs  had  to  a  share  of  the  pension. 

This  is  not  a  pension  granted  in  "  consideration  of  past 
services  and  present  infirmities  or  old  age  and  does  not 
come  within  the  terms  of  Sec.  2  of  Act  VI.  of  1849.  The 
cases  cited  for  the  appellant  are  in  point. 

We,  therefore,  reverse  the  decrees  of  both  the  lower 
courts  ;  and  award  the  plaintiff  the  amount  sued  for,  with 


costs. 


Appeal  allowed. 


Civil  TetitioTi. 

Ex  parte  Vithalra'v  Eshwantba'v. 

Pension— Attachment— Act  VI.  of  1849. 

On  petition  praying  that  an"  attachment  placed  on  a  pension,  of  which 
petitioner  was  the  recipient,  might  be  removed,  under  Act  VI.  of  1849,  the 
High  Court  declined  to  interfere  ;  as  it  had  not  been  shown  that  the  pen- 
sion was  one  enjoyed  in  consideration  of  past  services  and  present  infirmi- 
ties or  old  acre. 

fPHE  petitioner  represented  that  Daji  Mahadev  Athavalo, 
having  obtained  an  arbitration  award  against  him  for 
the  sum  of  Rs.  1,651,  sued  out  execution  of  the  samo,  by 
praying  for  the  attachment  of,  and  payment  to  himself  of,  a 
portion  of  a  pension  paid  periodically  to  the  petitioner  from 
the  treasury  of  the  Collector  at  Puna  ;  that  the  District  Judge 
complied  with  this  prayer,  and  directed  that  a  specific  portion 
of  the  said  pension  be  attached  and  paid  over  to  the  said 
creditor ;  that  this  order  for  attachment  was  contrary  to  law, 

(a)    Next  case.  {b)  Post,  p.  67. 

iv.— 9  a  c 
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1963-      and  the  provisions  of  Act  VI.  of  1849 ;  and  the  petitioner 

J£x  parte 

Vithawa'v  therefore,  prayed  the  same  might  be  annulled,  and  his  pen- 
E*raY HT~  s^on  declared  exempt  from  attachment. 

On  hearing  the  petition,  the  High  Court  directed  the 
District  Judge  to  ascertain,  by  reference  to  the  revenue  and 
inam  authorities  if  necessary,  when  and  by  whom  the  pension 
referred  to  was  granted ;  whether  it  had  been  enjoyed  by  any 
of  the  petitioner's  ancestors,  and,  if  so,  for  how  long,  and  on 
what  account ;  and  to  transmit  a  copy  of  his  order  directing 
the  pension  to  be  attached ;  and  to  state  whether  there  had 
been  any  prior  orders  of  attachment  against  the  same,  and, 
if  so,  to  specify  their  dates. 

The  Judge  reported  as  follows : — 

"It  appears,  from  the  report  of  the  Alienation  Settlement 
Officer,  that  after  the  conquest  a  pension  of  Rs.  2,000  was 
granted  by  the  British  Government  in  1819  to  Eshwantrdv, 
the  father  of  the  petitioner.  The  grant  appears  to  have  been 
made  either  from  motives  of  policy,  or  because  the  grantee 
had  been  of  service  to  the  British  Government. 

"On  EshwantraVs  death,  in  1827,  the  pension  was  con- 
tinued to  his  two  sons,  Anandrav  and  Vithalrav  (the  peti- 
tioner), in  equal  shares.  Anandrav  having  died  on  the  17th 
of  June  18(31,  a  portion  (Rs.  210)  of  his  share  was  continued 
to  his  widow ;  and  the  remainder  lapsed  to  Government.  The 
petitioner  is  in  the  enjoyment  of  his  share  of  the  pension, 
Chandoro  Rupees  1,000,  or  Queen's  coin  Rs.  955-3-4." 

The  Judge  at  the  same  time  forwarded  a  copy  of  the  order 
of  attachment,  and  stated  that  there  had  been  prior  attach- 
ment in  1853,  when  Rs.  87-8-0  were  deducted  and  paid  over 
to  a  creditor  of  the  petitioner. 

Per  Curiam  (Ekskine,  Newton,  and  Westropp,  J  J.) : — 
As  the  petitioner  has  not  shown  that  the  pension  is  one  en- 
joyed for  past  services  rendered  by  him,  and  in  consideration 
of  his  infirmities  or  old  age,  the  Court  will  not  int  erfere  with 
the  order  of  attachment. 

Petition  rejected. 
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Civil  Petition. 
Ex  parte  Haebha't  bin  Ra'mchandkabhat. 

Pension — Attachment — Act  VI.  of  18-19. 
An  order  made  by  a  District  Judge,  rejecting  an  application  to  attach  a 
pension, — on  the  ground  that,  being  a  Political  j>ensiou,  it  could  not  be 
attached,  under  Act  VI.  of  1849— was  reversed,  on  petition,  by  the  High 
Court,  which  directed  the  pension  to  be  attached. 

fFHE  petitioner,  on  the  11th  of  January  1858,  by  an  arbitra- 
tion award,  obtained  a  decree  against  Lakshrmbai,  alias 
Tanibai,  kom  Venkatrav  Patnir;  and  on  the  29th  of  March 
1864  recovered  by  attachment,  from  the  defendant's  pension,, 
the  sum  of  Rs.  3,892-7-0,  being  the  amount  for  fivo  years. 

He  subsequently  applied,  by  darkhast,  to  the  Acting 
Judge  of  Dharwar,  to  have  the  pension  for  1863-64  attached 
in  the  same  way.  The  Judge  then  addressed  tho  Collector 
of  Bolgaum,  who  replied  that,  as  the  pension  was  a  political 
one,  it  could  not,  under  the  orders  of  Government  Letter, 
and  Act  VI.  of  1849,  be  attached.  The  Judge  mado  an 
order,  accordingly,  rejecting  the  application,  on  the  20th  of 
April  1864. 

Against  this  order  Harbhat  presented  a  petition  to  the 
High  Court,  on  the  27th  of  July  1864;  and  obtained  a  Rule 
nisi  calling  upon  the  opposite  party  to  show  cause  why  the 
arrears  of  pension  due  for  1863-64  should  not  be  attached. 

The  case  came  on  for  hearing,  on  tho  19th  of  July,  before 
Aenould,  Acting  C.J.,  Newton  and  Tucker,  J J* 

The  opposite  party  did  not  appear. 

Per  Curiam  : — The  Court  reverses  the  order  of  the  Judge 
and  directs  the  pension  to  be  attached. 

Ajyp lication  gran  ted. 
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1867.  Special  Appeal  No.  90  of  1867. 

March  27. 

Sundar  Jagji'vaj*  Appellant 

Gopa'l  Eshvant  Respondent* 

Mortgage— Registration— Purchase— Priority. 

Held  that  a  registered  mortgagee,  although  without  possession,  is  en- 
titled to  priority  over  a  subsequent  purchaser. 

fTHIS  was  a  special  appeal  from  the  decision  of  S.  H.  Phill- 
potts,  Acting  Assistant  Judge  of  the  Konkan  District,  in 
Appeal  Suit  No.  327  of  1866,  confirming  the  decree  of  the 
Munsif  of  Pen. 

Sundar  Jagjivan  brought  the  suit,  to  enforce  a  mortgage 
lien  on  the  property  of  one  Devji ;  the  attachment  on  which 
was  removed  on  the  application  of  Gopal  Eshvant,  the  de- 
fendant, who,  in  answer  to  the  plaintiffs  claim,  alleged :  that 
Devji  and  his  son  had  mortgaged  the  property  to  him  ;  that, 
on  Devji' s  death,  his  son  sold  it  to  him;  and  that  he  was  in 
possession. 

The  Munsif  of  Pen  rejected  the  claim :  finding  that  the 
plaintiff  did  not  prove  his  case ;  and  that  the  purchase  of  the 
property  by  the  defendant  was  proved. 

The  Acting  Assistant  Judgo  found,  on  the  authority  of 
Special  Appeals  Nos.  23  and  75  of  1861  (a),  that  Gopal 
Eshvant,  the  defendant,  being  a  purchaser  with  possession, 
was  not  liable  for  an  equitable  mortgage 'lien. 

Dhirajlal  Mathuradas,  for  the  appellant,  contended  that, 
inasmuch  as  the  mortgage  bond  passed  to  the  plaintiff  by 
Devji  was  dated  the  22nd  of  March  1851,  and  registered  on 
the  19th  of  October  1859,  and  not  denied,  the  plaintiff  had  a 
lien  on  the  property;  and  that  the  defendant  purchased  it  on 
the  12th  of  March  1855,  subject  to  that  lien.  The  cases 
relied  upon  by  the  Court  below,  in  support  of  its  judgment, 
only  went  to  show  that  an  unregistered  mortgage  without 
possession  was  not  valid  against  a  subsequent  purchaser 

(c)  8  Bom.  S.  D.  A.  Dec.,  pp.  189  and  264. 
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SUNDAR 

Jaqjivan 

V. 

Gopa'i. 


with  possession.    Here  the  deed  of  mortgage  was  registered.  

The  following  cases  were  cited :  Rambuggut  v.  Sudanundrao 
(b);  Ptirshotum  Runchord  y.  Jug/Ivan  Mayaram  (c);  S.  A. 
No.  364  of  1865  j  and  S.  A.  No.  129  of  1866.  Bhtms. 
No  one  appeared  for  the  respondent. 

Per  Curiam  (Couch,  C.J.,  and  Warden,  J.): — The  Conrt 
remands  the  case  to  the  lower  appellate  court,  for  the  Judge 
to  try  and  determine  whether  the  alleged  mortgage  was  made 
to  the  plaintiff;  and,  if  he  shall  so  find,  to  pass  a  decree 
in  favour  of  the  plaintiff,  who,  as  a  registered  mortgagee, 
although  without  possession,  is  entitled  to  priority  over 
a  subsequent  purchaser  ;  and  the  Court  directs  the  costs  to 
follow  the  final  decision. 

Suit  remanded. 


Special  Appeal  No.  93  of  1867.  March  27. 

Ganpat  Baja'shet   Appellant. 

Khandtj  Cha'ugshet  and  others   Respondents. 

Mortgage — Registration— Purchase— Priority. 

Held  that  an  unregistered  mortgage  without  possession  is  not  valid 
against  a  purchaser  with  possession. 

fjlHIS  was  a  special  appeal  from  tho  decision  of  S.  H.  Phill-  . 

potts,  Acting  Assistant  Judge  of  the  Konkan  District, 
in  Appeal  Suit  No.  322  of  1866,  reversing  tho  decree  of 
the  Munsif  at  Alibag,  in  Original  Suit  No.  436  of  1866. 

Ganpat  sued  to  recover  Rs.  148,  the  balance  of  a  mortgage 
bond,  from  certain  property  in  the  possession  of  the  defend- 
ant Tulsidas,  which  had  been  mortgaged  to  him  (17th  Jan- 
uary 1863)  before  it  was  sold  (20th  January  1865)  by  the 
defendants  Khandu  and  Lakshmi  to  the  defendant  Tulsidas* 
The  deed  of  sale  was  registered.  The  mortgage  was  not 
registered. 

Amrit  Shripat,  Munsif  at  Alibag,  awarded  the  claim :  hold- 
ing that  the  defendant  Tulsidas  bought  the  property  in  ques- 
tion burdened  with  the  plaintiff's  lien  as  mortgagee  over  it. 
(6)  Bellasis,  Rep.  9.  (c)  1  Bom.  H.  C.  Rep.  60. 
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 J807-   On  appeal,  the  Acting  Assistant  Judge  reversed  the  Man. 

Baja'suet  su"s  decree,  on  the  ground  that  a  mortgage  without  pos- 
Khandu    8ession  was  invalid  against  a  purchaser  with  possession  : 
Cha'ugsubt  S.  A.  Nob.  23  and  75  of  1861.  (a) 

etal.  f  v  ' 

Dhirajlal  Mathurddds,  for  the  appellant,  contended  that 
the  old  Registration  Law  simply  gave  priority  to  registered 
documents ;  but  left  it  entirely  to  the  option  of  the  parties 
to  register  their  documents.  The  plaintiff,  in  consequence 
of  his  not  having  registered  the  mortgaged  deed,  could  not 
bo  prevented  from  charging  tho  property  in  question  with 
his  lien. 

Bhairavanuth  Mangcsh,  for  the  respondent,  besides  the 
cases  referred  to  by  the  Assistant  Judge,  cited  S.  A.  No. 
970  of  1861,  and  S.  A.  No.  85  of  1805. 

Coucn,  C.J. : — The  Acting  Assistant  Judge  was  right  in 
holding  that  an  unregistered  mortgage  without  possession 
was  not  valid  against  a  purchaser  with  possession. 

We  therefor©  affirm  his  decree  with  costs. 
Waeden,  J.,  concurred. 


April  10. 


Special  Appeal  No.  528  of  1866. 

Sa'kalchand  Saya'ichand  Appellant. 

Daya'bha'i  Ichha'chand   Respondent* 

Gift  of  land—Permissive  occupancy— Title. 

A  donee,  under  a  deed  of  gift,  brought  a  suit  to  recover  a  piece  of  land 
which,  he  alleged,  his  donors  had  given  for  a  temporary  purpose  to  the 
defendant  in  possession  six  years  before  ;  and  the  Munsif  found  that  it  was 
so,  and  allowed  the  claim.  But  the  District  Judge,  in  appeal,  considering 
that  the  plaintiff  had  failed  to  prove  his  donors'  title  to  the  land,  reversed 
the  Munsifs  decree. 

Held  that  the  Judge  was  in  error  in  requiring  the  plaintiff  to  establish 
the  title  of  the  donors,  without  inquiring  whether  the  defeudant  had  ob- 
tained possession  merely  by  their  permission ;  and  that  the  suit  must  be 
remanded  for  a  finding  by  the  District  Judge  on  that  point. 

HpHIS  was  a  Special  Appeal  from  the  decision  of  C.  G.  Koin- 
■*■  ball,  Acting  Judge  of  the  Surat  District,  in  Appeal  Suit 
No.  80  of  1866,  reversing  the  decree  of  the  Munsif  of  Surat 
in  Original  Suit  No.  1433  of  1865. 

(c)  8  Bom.  8.  D.  A.  Dec,  pp.  189  and  246. 
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The  following  judgment  was  recorded  in  the  District      1867-  , 

n  8  v'kalcuand 

t/ourt :—  Sava  ichand 

V. 

"  This  action  was  against  the  present  appellant  (Ddy&bhai)  Daya'bha'i 

Ichha'chamd. 

and  two  brothers,  Neinchand  and  Khemchand,  to  recover 
possession  of  a  piece  of  land  alleged  to  have  been  given  by 
the  two  latter  to  tho  plaintiff ;  and  plaintifFs  case  was  that 
the  land  was  originally  bought  by  one  Joti,  tho  mother  of 
the  abovenamod  brothers,  in  a.  d.  1 835,  and  that  it  was 
conveyed  in  gift  to  him  by  tho  latter  in  1865.  In  proof  of 
tho  purchase  by  Joti,  a  kabiila  in  the  Persian  character  is 
produced  in  court,  the  seal  on  which  is  torn,  but  which,  the 
Maulavi,  witness  No.  31,  says,  may  be  the  seal  of  a  former 
Kazi,  Hussan  AH. 

"  Defendant  Dayabhai  Ichhachand  pleaded,  and  also  sub- 
sequently maintained  on  solemn  affirmation,  that  the  land 
in  question  had  been  in  his  possession  for  the  last  twenty 
years,  and  was  his  property.  I  have  read  over  tho  evidence,  ' 
and  must  express  my  surpriso  at  the  conclusion  arrived  at 
by  the  Munsif. 

"  It  is  admitted  that  tho  defendant  lias  been  in  undisturbed 
possession  for  tho  last  six  years  j  and  therefore  ho  is  in  law 
to  bo  considered  as  the  owner  of  tho  land,  until  the  con- 
trary be  proved :  but  tho  Munsif  appears  to  have  lost  sight 
of  this  fact,  and  tho  rulo  that  necessarily  follows  therefrom, 
that  tho  plaintiff  must  recover  possession,  if  at  all,  by  the 
strength  of  his  own,  and  not  by  tho  weakness  of  the  de- 
fendant's, title. 

"  Instead,  however,  of  deciding  on  the  merits  of  the  case 
deducible  from  the  evidence,  tho  Munsif,  apparently  think- 
ing it  necessary  to  supply  a  deficiency  observable  in  the 
plaintiffs  case,  issued  a  commission,  with  what  legitimate 
object  it  is  difficult  to  understand,  for  the  dispute  was  not 
one  in  which  personal  inspection  could  possibly  affect  the 
question  at  issue.  I  think  it  unnecessary  to  consider  here  in 
detail  the  evidence  offered  by  the  plaintiff  and  that  taken 
by  the  Commission.  It  is  sufficient  for  mo  to  remark  that,  as 
regards  the  kabala,  it  is  no.  proof  at  all  of  the  titlo  of  the 
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^— ;  1  persons  through  whom  the  plaintiff  claims,  for,  the  land 

Sava'ichand  specified  may  be  any  land,  as  the  document  is  not  proved ;  and 
Daya'buai'  as  regards  the  oral  testimony,  it  is  quite  as  strong  in  favour 
Ichha  cuand.  of  the  defendant  as  in  that  of  tne  plaintiff.    What  object 

the  plaintiff  could  have  in  joining  the  persons  through  whom 
ho  claims  as  defendants  with  the  appellant,  it  is  not  easy  to 
see,  unless  it  was  with  a  view  to  establish  by  a  side-wind, 
i.  e.j  with  their  admission,  that  which  otherwise  ho  felt 
was  hopeless.  Khemehand's  statement  I  look  upon  as  most 
unsatisfactory. 

"  I  consider  that  the  Munsif,  on  improper  and  insufficient 
evidence,  admitted  the  plaintiff's  right  to  eject  the  defendant. 
The  decree  of  the  lower  court  is,  therefore,  reversed  with 
costs  on  the  respondent." 

Tho  case  was  heard  before  Couch,  C.J.,  Newton  and 
Warden,  J  J. 

Figot,  Reil,  and  Dhimjldl  Matkuradds  for  the  appellant. 
Nanabhai  Earidas  for  tho  respondent. 

Couch,  C.J.  : — The  case  put  forward  by  the  plaintiff  was, 
that  the  land  in  dispute  belonged  to  Khemchand  and  Nem- 
chand  ;  that  they,  or  one  of  them  acting  for  both,  had  per- 
mitted the  defondant  to  use  it  for  a  temporary  purpose  some 
six  years  ago ;  and  that  they  subsequently  made  over  the 
land  to  the  plaintiff  by  a  deed  of  gift.  There  appears  to  have 
been  sufficient  evidence  in  support  of  this  case:  and  the 
Munsif  appears  to  have  been  satisfied  with  the  evidence  as  to 
the  defendant's  holding  the  land  by  permission  of  Khem- 
chand; nor  does  the  defendant  seem  to  have  denied  that  fact. 

The  District  Judge,  however,  instead  of  raising  and  trying 
this,  which  was  the  real  and  most  material  issue  between  the 
parties,  viz.,  the  right  by  which  the  defendant  held  the 
land  in  dispute,  considered  that  the  plaintiff  was  bound  to 
prove  his  donors'  title,  without  regard  to  the  circumstances 
under  which  the  defendant  had  obtained  possession,  and 
whether  it  was  adverse  or  not. 

If,  as  was  alleged  by  the  plaintiff  and  found  by  the  Munsif, 
the  defendant  took  possession  by  the  permission  of  Khem- 
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clmncl  about  six  years  ft  go,  ho  was  not  at  liberty  to  impeach  1867. 
the  plaintiff's  title,  which  was  derived  from  Khemchaud.   As  Sava^'Ichand 
the  District  Judge  in  appeal  has  not  inquired  into  tho  truth  d1ta%ha.x 
of  this  allegation,  tho  case  must  be  remanded  for  his  finding  Iciin  v'chand. 
upon  it ;  and  if  ho  finds  it  in  tho  affirmative,  he  should  affirm 
the  Munsif's  decree. 

We  order  the  costs  to  follow  the  final  decision. 

Decree  reversed  and  suit  remanded. 

S2)ccial  Appeal  No.  61  o/1867. 

Ra'moitandIvA  Di'ksjii't  Appellant. 

Sa'vitrjba'i   Respondent. 

Hindu  Widow — Maintenance— Contribution — Small  Cause  Court, 

A  Hindu  widow,  who  had  been  supported  by  her  father-in-law,  after 
his  death  sued  his  eldest  son  for  maintenance,  and  obtained  a  decree  for 
Ks.  150,  notwithstanding  the  defendant's  objection  that,  being  one  of 
three  brothers  who  inherited  their  father's  estate,  he  was  not  solely  liable 
for  the  maintenance  claimed  :— 

Held  that,  as  this  was  a  Small  Cause  Court  suit,  an  appeal  did  not  lie. 

The  maintenance  of  a  widow  is,  by  Ilindu  law,  a  charge  upon  the  whole 
estate,  and,  therefore,  upon  every  part  thereof. 

The  defendant  might  have  the  tmestion  raised  by  him  decided,  by  suing 
his  brothers  for  contribution. 

rpHIS  was  a  Special  Appeal  from  tho  decision  of  F.  Lloyd, 
Agent  for  Sardars  in  tho  Dakhan,  affirming,  in  appeal 
the  decree  of  A.  Daniel,  Assistant  Agent. 

The  original  suit  was  brought  by  Savitribai,  the  widow 
of  Mahadev  Diksliit,  for  arrears  of  maintenance  for  three 
years,  from  the  0th  of  December  1862  to  the  6th  of  December 
1 865,  at  the  rate  of  Rs.  100  a  year :  alleging  that  Morcshvar 
Dikshit,  her  husband's  father,  had  supported  her  up  to  the 
date  of  his  death,  the  6th  of  December  1 862  ;  that  the  de- 
fendant, as  eldest  son,  inherited  Moreshvar^s  estate ;  and 
that  she  had  no  means  of  subsistence. 

The  defendant  (amongst  other  things)  contended  that,  as 
he  was  one  of  three  brothers,  the  suit  did  not  lie  against  him 
alone. 

jv. — 10  a  c 
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r.i'm  chandra 
Di'kshi't 


Sa'vitriba'i. 


18G7. 


The  Assistant  Agent  held  the  plaintiff  entitled  to  main* 
tenauce,  at  the  rate  of  Rs.  50  per  annum,  and  passed  a 
decree  for  Rs.  150. 


The  plaintiff  appealed  to  the  Agent,  on  the  ground  that 
the  sum  awarded  was  not  sufficient  for  her  maintenance. 
The  defendant  also  appealed,  on  the  ground  that  his  two 
brothors,  who  shared  with  him  the  hereditary  estate,  should 
have  been  made  parties ;  and  that  he  was  not  liable  for  the 
whole  of  the  subsistence  allowance  awarded  to  the  plaintiff, 
but  only  for  his  one-third  share  thereof. 

The  Agent  held  that  the  amount,  though  small,  was  a 
fair  one  under  the  circumstances,  and  confirmed  the  lower 
court's  decree. 

VUhvandth  Ndrdyan  Mandlik  for  the  appellant. 
Pdndurang  Balibhadra  for  the  respondent. 

Couch,  C.J. : — By  Hindu  law  the  maintenance  of  a  widow 
is  a  charge  upon  the  whole  estate,  and,  therefore,  upon  every 
part  thereof.  The  special  appellant  is  liable  for  the  main- 
tenance. 

He  may  sue  his  brothers  for  contribution ;  but  we  cannot 
now  decide  that  question,  which  would  properly  arise  in  a 
suit  between  the  appellant  and  his  brothers. 

However,  as  this  is  a  Small  Cause  Court  suit,  no  appeal 
lies  to  this  Court. 

Newton,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Note. — A  suit  by  a  co-sharer  for  contribution  in  respect  of  Government 
revenue  paid  by  mm  in  excess  of  his  own  quota,  is  not  cognisable  by  a 
Small  Cause  Court ;  as  the  extent  of  the  share  in  respect  of  which  con- 
tribution is  sought  cannot  be  determined  without  deciding  a  question  of 
title :  Kaleenath  Roy  v.  Nilaram  Puramanick,  per  Peacock,  C.  J.,  and 
Jackson,  J. ;  7  Calc.  W.  Rep.  Civ.  R.  32. — Ed. 
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Referred  Case. 


1807. 
July  17. 


Judal  kom  Ranchhod  Mu'lji 
Hira'  Mu'lji  


Hindu  Widow— Maintenance— Small  Cause  Court. 


Held  that  a  suit  for  maintenance  by  a  Hindu  widow,  is  cognisable  by 
a  Court  of  Small  Causes  in  the  Mofussil. 

pASE  referred  for  the  decision  of  the  High  Court,  under 
^  Sec.  22  of  Act  XI.  of  1865,  by  Gopalrav  Hari  Desh- 
mukh,  Judge  of  the  Small  Cause  Court  at  Ahmedubad. 

"  In  Case  No.  810  of  1867  in  this  court,  the  plaintiff  has 
•    sued  her  brother-in-law,  the  defendant,  for  Rs.  60,  on  ac- 
count of  maintenance  for  a  year,  at  Rs.  5  per  month,  which 
she  says  the  defendant  is  obliged  to  give  her,  according  to 
Hindu  law,  after  the  death  of  her  husband. 

"  The  defendant  states  that  this  claim,  being  essentially 
one  of  the  right  to  maintenance,  ought  not  to  be  tried  in 
this  court. 

"  My  opinion  is,  that  such  suits  as  theso  are  not  cognisable 
by  this  court :  because  they  necessarily  involve  intricate 
inquiries  into  law  and  the  custom  of  the  caste  to  which  tho 
parties  may  belong ;  and  because,  though  it  is  a  claim  for 
money,  it  does  not  come  within  the  scope  of  Sec.  6  of  Act 
XI.  of  1865,  which  mentions  only  claims  for  money  due  on 
a  bond  or  other  contract." 

PEli  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — A  suit  for 
maintenance  lies  in  a  Court  of  Small  Causes  in  the  Mofussil, 
as  determined  by  this  Court,  on  the  12th  of  March  1867,  in 
S.  A.  No.  61  of  1867 :  Itantchandi'a  Dihshil  v.  Savitribai. 
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1867. 
July  17. 


Referred  Case. 


GULAWAD  ChANDA'bHA'i  . . 

Rahimtolla'  Jama'lbiia'i 


Plaintiff. 
Defendant. 


Act  VIII.  q/1859,  See.  206— Adjustment  of  Decree  out  of  Court — Suit 
to  recover  a  thing  given  in  satisfaction— Small  Cause  Court. 

Held  that  the  rejection,  under  Sec.  206  of  Act  VIII.  of  1859,  of  a 
defendant's  objection,  in  a  Mofussil  Small  Cause  Court,  to  the  cxtK:ution 
of  a  decree,  on  the  ground  that  it  had  been  adjusted  out  of  court,  did  not 
bar  his  right  to  bring  a  suit  against  the  execution  creditor,  to  recover  the 
thing  alleged  to  have  been  given  in  satisfaction  of  the  decree. 

pASE  referred  for  the  decision  of  the  High  Court,  by 


Gopalrav  Hari  Deshmukh,  Judge  of  the  Small  Cause 
Court  at  Ahmedabdd,  under  Sec.  22  of  Act  XI.  of  1865. 

"  Rahimtulla,  the  defendant,  obtained  a  decree  in  this 
court,  in  Case  No.  171  of  1864,  for  Rs.  50  and  costs,  against 
Gulawad,  the  present  plaintiff.  Rahiintulla  executed  the 
decree  on  tho  15th  of  December  1866,  when  Gulawad  stated 
that  he  had  given  Rahimtulla  a  gold  kanthi  or  necklace 
worth  Us.  52,  out  of  the  court,  in  satisfaction  of  the  decree. 
The  objection  was  overruled  ;  and  he  paid  the  whole  sum 
due  on  the  decree. 

"  Gulawad  has  now  sued  Rahimtulla,  in  Case  No.  373 
of  1867,  for  the  restoration  of  the  gold  kanthi,  which,  he 
alleges,  Rahimtulla  received  in  satisfaction  of  the  former 
decree.  Rahimtulla  denies  the  acceptance  of  the  kanthi )  and 
pleads  that  an  assertion,  which  was  once  rejected,  under  Sec. 
206  of  Act  VIII.  of  1859,  cannot  form  the  subject  of  a  new 
suit,  (a) 

"  Rahimtulla  applies  to  have  the  point  referred  for  the 
decision  of  the  High  Court  . 

(a)  Sec.  206  :— "  All  monies  payable  under  a  decree  shall  bo  paid  into  the 
Court  whoso  duty  it  is  to  execute  tho  decree,  unless  such  Court,  or  tho 
Court  which  passed  the  decree,  shall  otherwise  direct.  No  adjustment  of  u 
decree,  in  part  or  in  wholo,  shall  be  recognised  by  the  Court ;  unless  such 
adjustment  bo  mado  through  tho  Court,  or  be  certified  to  tho  Court  by  tho 
person  in  whose  favour  tho  decree  has  been  made,  or  to  whom  it  has  been 
transferred,"   And  see  E»  parte  Chimnfji  Bdlkrishna,  post,  p.  85.— Ed. 
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"  The  question,  therefore,  is  whether  Gulawad  has  a  right  _lmJ: 


of  action  for  the  recovery  of  the  kanthi  said  to  be  given  by  chandaVha'i 
him  in  satisfaction  of  a  decree,  an  assertion,  which,  when  rah,jJJ.UJjLA» 
the  decree  was  in  the  course  of  execution,  was  overruled,  Jama'lbha'i. 
under  Sec.  206  of  Act  VIII.  of  1859. 

"  My  opinion  is  that  Gulawad  has  a  right  of  action,  because 
such  an  action  does  not  appear  to  have  been  prohibited  by 
any  enactment." 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.) : — The  Court  arc 
of  opinion  that  the  rejection,  under  Sec.  206  of  Act  VIII.  of 
1859,  of  the  claim  by  the  plaintiff — that  the  decree  had  been 
satisfied  by  giving  the  defendant  the  gold  necklace — does 
not  bar  his  right  to  bring  the  present  suit. 


Referred  Case.  July  24. 

Ravichand  Dalichand   Plaintiff* 

Motila'l  Narbiiera'm  Defendant. 

Act  VIII.  o/1859,  Sec.  194— Payment  by  Instalments— Order  for,  sub- 
sequent to  Decree— Review— Small  Cause  Court. 

Held  that,  when  the  not  ordering  the  amount  of  the  decree  to  l>e  paid 
by  instalments  has  arisen  from  any  error  or  omission,  or  it  is  otherwise 
requisite  for  the  ends  of  justice,  the  Court  which  passed  the  decree  has 
power  to  review  it,  and  to  make  an  order  for  payment  by  instalments. 
Otherwise  the  Court  has  no  power  to  make  such  an  order  subsequent  to 
the  decree,  without  the  consent  of  the  judgment  creditor. 

AASE  referred  for  the  decision  of  the  High  Court,  under 
^  Sec.  1  of  Act  X.  of  1867,  by  Gopalrav  Hon  Deshniukb, 
Judge  of  the  Court  of  Small  Causes  at  Ahmedabud. 

"In  Suit  No.  716  of  1867,  a  decrco  was  given  for  the 
plaintiff,  on  the  17th  of  May  1867.  The  defendant,  Motilal 
Narbhcram,  has,  on  tho  18th  of  May  1867,  presented  a  peti- 
tion for  a  review  of  judgment :  asking  the  Court  to  order  the 
amount  of  the  decree  to  bo  paid  by  instalments ;  and  stating 
that  if  a  petition  for  review  is  not  admissible  on  that  ground, 
it  may  be  treated  as  a  miscellaneous  petition  for  an  order 
of  payment  by  instalments. 
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The  question  is  whether  an  order  for  instalments  can  be 
DaIichabs  given  under  any  circumstances,  after  the  judgment  has  been 
Mo^la'l  Pronounced. 
Narbhbram.     n  ^  j  recouect  rightly,  I  think  the  Bombay  Small  Cause 
Court,  in  rare  cases,  makes  orders  for  instalments  after  the 
days  on  which  judgments  are  given.    If  any  one  makes  such 
a  petition  there  to  the  Full  Court,  he  is  told  that  not  asking 
for  instalments  is  no  ground  for  review  [a  now  trial]  ;  but  he 
must  apply  to  the  Judge  who  decided  his  case,  and  that  he 
would  consider  the  matter. 

"JSCC.J94  (a)  of  Act  VIII.  of  1859,  which  authorises  the 
court  to  make  the  order,  occurs  under  the  head  of '  Judg- 
ment and  decree/  hence  the  presumption  is  that  the  order 
wli mild  bp  ».  pnrt  nf  thft  rWrep.  If  fhe  decree  is  not  written 
up  to  the  time  the  order  is  made,  it  may  be  possible  to 
i  K  J  make  it  a  part  of  the  decree  j  but  otherwise  there  will  be  a 
difficulty. 

"  My  opinion  is  that  it  may  be  necessary  to  make  the 
order  in  a  rare  case  indispensably  requiring  this  mode  of 
redress;  but  that  generally  no  court  ought  to  make  an 
order  for  instalments,  after  it  has  pronounced  judgment. 

"  I  have  recently  found  a  case  winch  will  bear  out  my 

■ 

opinion,  (b) 

Per  Curiam  (Couch,  C.J*,  and  Newton,  J.) : — The  Court 
arc  of  opinion  that,  when  the  not  ordering  the  amount  of  the 
decree  to  be  paid  by  instalments  has  arisen  from  any  error 
or  omission,  or  it  is  otherwise  requisite  for  the  ends  of  justice 
that  such  an  order  should  bo  made,  the  court  passing  the 
decree  has  power  to  review  it,  and  to  make  an  order  for  pay- 
ment by  instalments  ;  but  that  it  cannot  be  done  in  other 
cases,  unless  the  judgment  creditor  consents* 

(a)  Sec.  194  : — "In  all  dedrees  for  the  payment  of  money,  the  Court  may, 
for  any  sufficient  reason,  order  that  the  amount  shall  he  paid  by  instal- 
ments with  or  without  interest." 

(&)  1  Calc.  W.  Rep.,  Mis.  Civ.,  6" 
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Referred  Case. 

Shankar  Ba'pu   Plaintiff. 

Vishnu  Na'ra'yan  and  others   Defendants. 

Mortgage—Registration— Surety—Act  XIV.  of  1864,  Sec\  13. 

In  a  suit  against  a  principal  and  two  sureties,  to  recover  the  amount 
advanced  on  a  bond  by  which  certain  immoveable  property  was  mort- 
gaged, one  of  the  sureties  appeared,  and  contended  that  he  was  dis- 
charged from  his  liability,  in  consequence  of  the  plaintiff's  neglect  to  have 
the  bond  registered  :  — 

Held  that  the  surety  was  discharged,  as  he  could  only  be  liable  by 
virtue  of  the  mortgage  bond,  which,  being  invalid  for  want  of  registration, 
could  not  be  used  against  him. 

The  principal,  however,  might  be  sued  as  for  money  lent,  if  the  loan 
could  be  proved  by  other  evidence. 

pASE  referred  for  the  decision  of  the  High  Court,  under 
^  Sec.  1  of  Act  X.  of  1867,  by  Janardan  Vusudevji,  Judge 
of  the  Small  Cause  Court  at  Puna. 

"  In  this  Buit  one  Shankar  bin  Bapu  sues  one  Vishnu  bin 
Narayan  as  principal,  and  two  others  as  sureties,  on  a  mort- 
gage bond,  dated  the  14th  of  December  18G5,  for  Rs.  230, 
abandoning  his  lien  on  the  house  which  was  mortgaged. 

"  One  of  the  defendants,  Mahadev,  only  enters  appear- 
ance, and  pleads  : — (1)  That  the  mortgage  bond  has  not  been 
registered,  and  that,  therefore,  under  Sec.  13  of  Act  XVI, 
of  1864,  which  was  then  in  force,  it  cannot  be  enforced  j  (2) 
that  he,  defendant  Mahadev,  being  one  of  the  sureties,  is 
discharged  from  his  liability,  in  consequence  of  the  plaintiff's 
neglect  to  have  the  mortgage  registered. 

u  In  regard  to  the  first  point  taken  by  defendant  Mahadev, 
the  section  of  the  Registration  Act  relied  upon  by  him 
appears  to  me  decisive.  Under  it  no  instrument  creating, 
transferring,  or  extinguishing  any  right,  title,  or  interest  of 
the  value  of  Rs.  100  or  upwards  in  any  immoveable  property 
can  be  admitted  in  evidence,  unless  it  has  been  duly  regis- 
tered. The  mortgage  bond  in  question,  creating  as  it  does 
an  interest  in  immoveable  property  of  the  value  of  upwards 


1867. 
Sept.  26. 
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1867^  of  Rs.  100,  cannot,  therefore,  for  want  of  registration,  bo 

admitted  in  evidoncc  to  prove  tho  contract  of  mortgage,  and 


Shank yr 
Ba'pd 


NA':<A'YA>i. 


Vibhnu    cannot,  consequently,  be  declared  upon,  as  is  done  in  this  suit. 

"  The  Registration  Law,  however,  does  not  visit  the  omis- 
sion to  register  with  a  forfeiture  of  the  consideration  for 
which  an  instrument  is  executed.  I  am,  therefore,  of  opinion 
that  the  plaintiff  can  recover,  on  tho  common  money  count, 
the  amount  of  tho  loan  or  debt  for  which  the  mortcraere 
bond  in  question  has  been  executed ;  and  this  he  may  be 
allowed  to  do  in  the  present  action  by  amending  the  plaint ; 
but  whether  in  that  case  he  can  use  the  mortgage  bond 
simply  to  show  tho  fact  of  the  money  having  passed,  or  of  the 
existence  of  the  debt  for  which  it  was  executed,  is  a  point 
on  which  I  feel  doubtful. 

u  Adverting  to  the  second  question  raised  by  defendant 
Mahadev,  lam  of  opinion  that  the  mortgage  bond,  being 
incomplete,  inasmuch  as  it  has  not  been  registered  as  re- 
quired by  the  law,  is  not  binding  on  any  of  tho  parties  to 
it.  Besides,  defendant  Mahadev  is  one  of  the  sureties,  and  a 
surety  is,  under  the  English  Law,  discharged  from  his  liabil- 
ity when  he  is  deprived  of  the  benefit  of  the  security  which 
the  creditor  held.  In  this  case  the  sureties  have  been  de- 
prived of  the  benefit  of  the  security  which  tlie  contemplated 
mortgage  would  have  afforded  for  the  payment  of  the  debt, 
if  it  had  been  registered  according  to  law.  The  omission  in 
this  respect,  applying  tho  principles  of  the  English  Law  to 
this  case,  would  go  to  discharge  defendant  Mahadev  and  tho 
other  surety  from  their  liability." 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.): — The  mortgage 
cannot  be  used  to  prove  the  loan  of  the  money  j  but  if  the 
loan  can  be  proved  by  other  evidence,  the  party,  by  whom 
the  money  was  received,  may  be  sued  for  it  as  for  money  lent. 

But  the  defendant  Mahadev  appears  to  have  been  only  a 
surety,  and  not  himself  to  have  received  any  portion  of  the 
money ;  and  is,  consequently,  liable  only  by  virtue  of  the 
mortgage  bond,  which,  being  invalid,  cannot  be  used  against 
him. 
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Referred  Case. 


Bulkira'm  Nathura'm   Plaintiff, 

The  Guzerat  Mercantile  Association,. 

Limited,  and  others   Defendants. 

Judgment  inter  partes,  when  conclusive— Pendency  of  Appeal— Decree, 
Staying  Execution  of— Review. 

Held  that  a  former  judgment,  by  a  court  of  competent  jurisdiction, 
upon  the  same  cause  of  action,  was  conclusive  between  the  same  parties, 
in  a  subsequent  suit  brought  in  another  court,  notwithstanding  the  pen- 
dency of  an  ap}»cal  against  it ;  but  that  the  Judge  passing  a  decree  in  the 
subsequent  suit  might,  upon  application  made  to  him,  and  security  being 
given,  stay  the  execution  of  it,  until  the  appeal  in  the  former  suit  was 
decided,  and  might,  if  the  decree  in  the  former  suit  was  reversed,  enter- 
tain an  application  for  the  review  of  his  own  decision  in  the  subsequent 
suit. 

/"1ASE  referred  for  the  decision  of  the  High  Court,  under 
^  Sec.  22  of  Act  XI.  of  1865,  by  GopalraV  Hari  Desh- 
niukh,  Judge  of  the  Small  Cause  Court  at  Ahmedabad. 

"  In  Suit  No.  891  of  1867,  the  plaintiff,  Bulkiram  Nathu- 
ram,  claims  from  the  Guzerat  Mercantile  Association,  Limited, 
and  others,  salary,  at  Rs.  200  per  mensem,  for  four  months, 
from  14th  December  1866  to  13th  April  1867. 

"  He  has  produced  a  decree,  which  he  obtained  in  the 
Principal  Sadr  Amm's  Court,  for  the  salary  due  to  him  for 
some  months  previous  to  the  14th  of  December  1866;  and 
urges  that  the  case  should  be  decided  on  the  strength  of  that 
decree,  without  further  investigation. 

"  The  relation  between  the  plaintiff  and  the  defendants  is, 
that  the  defendants  started  a  company  in  Ahmedabdd,  and 
wrote  to  the  plaintiff  to  take  its  management  for  five  years 
on  a  salary  of  Rs.  200  per  month.  The  company  proved  a 
failure  before  the  plaintiff  could  be  set  to  work.  He  is  now 
prosecuting  the  defendants  for  his  salary.  He  sued  them 
once,  in  the  Principal  Sadr  Amin's  Court,  to  recover  wages 
for  five  years,  the  period  agreed  upon,  and  succeeded  in  ob- 
taining a  decree  for  his  wages  for  eighteen  months  only,  on 
iv — 1 1  a  c 
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the  ground  that  the  whole  period  had  not  then  expired ;  and 
Nathura'm  then,  in  the  Sadr  AmiVs  Court,  for  the  succeeding  four 
Guzbuat    mon^>  which  he  lost,  on  the  preliminary  ground  that  the 
Association8  act*on  was  not  ProPer^y  brought,  inasmuch  as  the  suit  was 
et  al.      based  upon  the  Principal  Sadr  Amines  decree,  and  not  upon 
the  contract.    Both  the  decrees  are  under  appeal.    He  now 
brings  this  court  a  suit  to  recover  wages  for  the  next  sue- 

»  • 

ceeding  four  months. 

"  The  Principal  Sadr  Amin  raised  the  following  issues : — 
(1)  Whether  the  defendant  Tribhuvan  did  enter  into  a  con- 
tract with  the  plaintiff  to  employ  him  for  a  period  of  five 
years,  on  a  monthly  salary  of  Bs.  200,  as  manager  of  the 
Guzerat  Mercantile  Association ;  (2)  whether  the  said  Tri- 
bhuvan (director  of  the  Guzerat  Mercantile  Association)  had 
authority  to  bind  the  said  association  by  such  a  contract ; 
(3)  whether  the  company  is  liable  for  the  claim  ;  (4)  whether 
each  of  the  six  defendants  sued  by  name  is  personally  liable 
for  the  amount  claimed  ;  and  (5)  whether  the  plaintiff  has  a 
cause  of  action  for  the  whole  amount  claimed. 

"The  Principal  Sadr  A  mm  found  the  first  four  issues  for 
the  plaintiff ;  and  disposed  of  the  last  by  decreeing  that  the 
plaintiff  had  then  no  cause  of  action  to  recover  the  whole 
amount  claimed,  but  might  in  future  sue  the  defendants,  in 
the  event  of  their  not  continuing  him  in  their  service. 

"  The  action  now  pending  in  this  'court  is  to  recover  so 
much  as  has  become  due  up  to  the  date  of  the  suit. 

"  The  defence  raised  in  this  court  is  mainly  the  same  as 
that  raised  in  the  Principal  Sadr  Amm's  Court,  viz.,  that 
there  was  no  contract  binding  on  the  defendants  to  keep  the 
plaintiff  in  employment  for  five  years  ;  and  that  Tribhuvan, 
the  managing  director,  had  no  authority  to  bind  the  com- 
pany. The  defendants  also  contend  that  the  plaintiff  cannot 
sue  upon  the  Principal  Sadr  Amin's  decree,  but  that  he 
must  sue  on  the  alleged  contract. 

"  The  plaintiff,  Bulkiram,  contends  that  no  fresh  investiga- 
tion can  now  take  place,  in  this  or  any  other  original  court, 
respecting  these  questions,  inasmuch  as  they  have  been 
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adjudicated  upon  in  a  court  of  competent  jurisdiction  be-      *867- 1 

tween  the  same  parties;  and  further  urges  that  were  the  Nathuram 

Court  to  enter  into  the  merits  of  the  case,  the  issues,  that  Qxjmkt 

would  be  raised  for  decision,  would  necessarily  be  substan-  Mercantile 

J  Association 

tially  the  same  as  those  raised  in  the  Principal  Sadr  Amin's      et  al. 
Court :  Taylor  on  Evidence,  §  1507  (a),  while  the  same  evi- 
dence would  sustainboth  :  Ibid.,  §  1512.  (b)  The  first  decree 
is,  consequently,  a  bar  to  all  future  inquiry  respecting  mat- 
ters therein  determined. 

"  The  defendants  contend  that  the  whole  question 
should  be  entered  into,  and  that  the  Principal  Sadr  Amin's 
decree  cannot  be  considered  conclusive,  as  it  is  not  final, 
and  has  been  appealed  against  by  the  defendants.  The 
decision  in  appeal  will  not  be  known  for  some  time,  and 
there  may  be  a  special  appeal  afterwards.  They  cite  Norton 
on  Evidence,  pp.  71  and  187,  which  says : f  Secondly,  it  must 
be  a  final,  and  not  a  mere  interlocutory,  judgment/ 

u  The  defendants  further  argue  that  after  the  Principal 
Sadr  Arain  gave  a  decree  in  favour  of  the  plaintiff,  the  plain- 
tiff filed  another  action  in  the  Sadr  Amin's  Court;  and  it 
was  thrown  out,  on  the  ground  that  the  plaintiff  could  not 
sue,  as  ho  did,  upon  the  Principal  Sadr  Amin's  decree,  but 
that  he  must  have  sued  upon  the  contract  itself.  The 
plaintiff  had  produced  no  proof,  except  a  decree  of  the 
Principal  Sadr  Amin  in  his  favour,  in  the  Sadr  Amm's  Court. 

' 1  The  defendants  also  urge  that  the  cause  of  action,  though 
similar  in  nature,  is  different  in  time. 

"  In  reply,  the  plaintiff  states  that  the  Principal  Sadr 
Amines  decree,  though  appealable  or  appealed  against,  does 
not  require  confirmation  from  a  superior  court  to  give  it  the 
force  of  a  decree ;  and  that  it  should  be  considered  as  having 
full  force,  until  it  has  been  actually  reversed  by  a  higher  tri- 
bunal. And  in  support  of  this  position  the  plaintiff  cites 
Taylor  on  Evidence,  §  1531  :  '  It  is  not  equally  obvious, 
though  the  law  on  the  subject  is  now  settled,  that  the 


(a)  4Edn,p.  1429.  (6)   Ibid.,  p.  1434. 
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pendency  of  proceedings  in  error  or  on  appeal  will  not  prevent 

N atm  uk a  m  the  judgment  from  operating  as  a  bar.'  (c) 
v. 

Kmeimxu  "  Respecting  tho  fact  of  tho  plaintiff's  second  suit  being 
Association  dismissed  by  the  Sadr  Amin,  on  the  ground  that  the  plaint 
was  based  upon  the  Principal  Sadr  Arum's  decree,  and  not 
upon  the  contract ;  he  argues  that  that  decision  of  the  Sadr 
Amin  is  not  conclusive,  as  it  proceeded  only  on  a  technical 
point ;  and  cites  Taylor  on  Evidence,  §  1528,  where  it  is  said  : 
1  Further,  a  judgment  is  inconclusive,  if  it  appears  that  the 
decision  did  not  turn  upon  the  merits  ;  as,  for  instance,  if  the 
trial  went  off  on  a  technical  defect,  or  for  faults  in  the  decla- 
ration or  pleadings,  or  because  the  action  was  misconceived, 
or  because  the  debt  was  not  then  due,  or  because  of  a  tem- 
porary disability  of  the  plaintiff  to  sue,  or  because  the  plaintiff 
had  mistaken  his  character,  and  had  sued  as  executor  in- 
stead of  administrator,  or  the  like/  (d) 

"  The  question,  therefore,  is,  whether  a  decree  which  is 
appealed  against  should  be  received  as  conclusive  evidence 
on  points  determined  by  it. 

"  My  opinion  is  that  it  should  not  be  so  received." 

The  case  was  heard  before  Couch,  CJ.,  Newton  and 
Warden,  JJ. 

A'tmardm  Jaganndth,  for  the  plaintiff,  argued  that  the 
decree  of  the  Principal  Sadr  Amin  was  conclusive,  so  long  as 
it  was  not  reversed,  between  the  same  parties ;  and  that, 
therefore,  the  defendant  could  not  take  exception  to  it  and 
open  the  case  de  novo.  Ho  relied  upon  the  passages  from 
Taylor  on  Evidence  as  cited  for  the  plaintiff  in  the  court 
below. 

Nanabhai  Haridas,  for  the  defendant,  argued  that  the 
decree  was  not  conclusive ;  and  that,  if  it  were  held  to  be 
conclusive,  great  mischief  would  follow  in  case  it  were 
reversed :  for  the  Small  Cause  Court  would  have  had  to  rely 

(c)  4th  Edn.,  p.  1452 :  citing  Doe  v.  Wright,  10  A.  &  E.,  763 ; 
Munroe  v.  Pilkington,  31  Law  J.,  Q.  B.,  81.— Ed. 

(rf)   4th  Edn.,  p.  1450. 
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upon  a  decree  which  was  bad ;  and  also  because  the  plaintiff 

would  thereby  harass  the  defendant  by  a  multiplicity  of  suits,  nathura'm 

The  passage  cited  from  Taylor  was  doubtful.  Qdsikit 

Couch,  C  J.  :—The  passage  quoted  from  Taylor  on  Evi-  amoc\Ytio* 
dence  is  not,  I  am  afraid,  happily  expressed,  and  may  per-      *  al' 
haps  have  caused  some  doubt  in  the  mind  of  the  Judge. 
The  authorities  show,  as  Mr.  Taylor  says,  that  the  pendency 
of  proceedings  in  error  or  in  appeal  does  not  prevent  a 
decree  being  conclusive  at  the  time. 

Per  Curiam  : — The  Court  are  of  opinion  that  the  decree 
of  the  Principal  Sadr  Amin  is  conclusive  in  the  present  suit, 
notwithstanding  the  pendency  of  tho  appeal ;  but  if  the  Judge 
passes  a  decreo  for  the  plaintiff,  he  may,  upon  application 
made  to  him,  and  security  being  given,  stay  the  execution  of 
it,  until  the  appeal  is  decided ;  and  if  tho  decree  of  the  Prin- 
cipal Sadr  Amin  should  be  reversed,  may  entertain  an  appli- 
cation for  the  review  of  his  decision. 


Civil  Petition.  Jan.  7. 

Ex  parte  Chimna'ji  Ba'lkrisiina. 

Execution  of  Decree— Adjustment  out  of  Court— Act  VJ1L  ofl$59,  Sec.  206. 

Held,  that  Sec.  206  of  Act  VIII.  of  1859  does  not  apply  to  adjustments 
of  decrees  made  before  the  Act  came  into  operation. 

TN  the  case  of  a  decree  against  a  principal  and  a  surety, 
A  the  surety  paid  part  of  the  amount  before  the  Codo  of 
Civil  Procedure  came  into  oporation ;  but  the  District  Judge, 
on  an  application  to  executo  tho  decree,  refused  to  recognise 
such  payment,  as  it  had  not  been  made  through  the  court. 

Per  Curiam  (Couch,  C.  J.,  and  Newton,  J.) : — Sec.  206  of 
Act  VIII.  of  1859  does  not  apply  to  adjustments  made 
before  the  Act  came  into  operation. 

We,  therefore,  reverse  the  order  of  the  Judge;  and 
direct  him  to  re-hear  the  application  for  execution  of  the 
decree. 

Application  granted. 
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1867.  Civil  Petition. 

Jan.  24. 

■  » 

D.  A.  Dalyi,  a  minor,  by  his  mother  and 

guardian,  Niba'ba'i  Petitioner. 

Lakshtjman  Haei  Pa'ti'l   Opponent. 

Execution  of  Decree— Application  for— Bonk  fide  Proceeding  within 
preceding  three  years— Non-payment  ofBattd—Act  XIV.  of  1859,  Sec. 
xx. 

A  District  Judge  having  held  that  an  application  to  execute  a  decree 
did  not  prevent  the  operation  of  Sec.  xx.  of  Act  XIV.  of  1859,  it  having 
been  struck  off  because  the  applicant  did  not  pay  battd : — the  High  Court 
reversed  the  order,  and  directed  the  Judge  to  determine  whether  the  former 
application  to  execute  Che  decree  was  bond  fide,  notwithstanding  battd  was 
not  paid. 

A  DECREE  was  obtained  by  the  applicant  in  the  Court  of 
the  Munsif  of  Dahanu  on  the  15th  of  June  1860.  Pro- 
ceedings  were  taken  to  enforce  it  in  1862 ;  and  on  the  24th 
of  October  1865,  a  second  application  was  presented,  which 
was  rejected  by  the  Munsif,  on  the  ground  that  it  was  barred 
by  the  law  of  limitation. 

The  petitioner  then  appealed  to  R.  H.  Pinhey,  District 
Judge  of  the  Konkan,  who,  on  the  25th  of  July  1866, 
recorded  the  following  order : — 

"  I  reject  this  appeal.  It  is  admitted  that  the  applicant's 
darkhdst  is  time-expired,  and  barred  by  Sec.  xx.  of  Act 
XTV.  of  1859,  unless  the  darhhdst  of  the  appellant  can  operate 
to  save  the  limitation.  But  I  am  of  opinion  that  the  ap- 
pellant's former  darlchast  cannot  be  held  to  have  any  such 
force.  It  was  struck  off,  because  appellant  did  not  pay  hatta  ; 
and,  therefore,  the  Court  cannot  call  it  a  bona  fide  proceed- 
ing taken  to  enforce  a  judgment. 

Vishvandth  Narayan  Mandlih,  for  the  petitioner,  on  the 
3rd  of  December  1866,  obtained  a  Rule  Nisi  :  calling  upon 
the  opposite  party  to  show  cause  why  the  order  of  the  District 
Judge  should  not  be  reversed. 

The  case  was  resumed  this  day  before  Couch,  Ci  J.,  and 
Newton,  J. 
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Per  Curiam  : — We  reverse  the  order  of  the  District  Judge,  1867. 
and  remand  the  case  for  him  to  determine  whether  the  D'  A-  Dalvi 
former  application  to  execute  the  decree  was  bond  fide,  flJjfpJKX 
notwithstanding  batta  was  not  paid ;  and  wo  rofer  him  to  the 
judgment  of  Sir  B.  Peacock,  C.      in  Goordodass  Anchlolee 
v.  Modhoo  Koondoo.  (a) 


Civil  Petition.  1    )  -         Feb.  28. 


N  a'ba'yanbha'i  L a'lbha'i  Appellant. 

Ganga'keishna  Ba'lkrishna  and  another.  Opponents. 

Execution  of  Decree— Joint  Liability— Appeal— Revieto— Power  of 
High  Court  under  Reg.  It.  of  1827,  Sec.  v.,  CI.  2- Act  VIII.  of  1859, 
Sees.  378  to  380— Act  XXIII.  of  1861,  Sees.  1 1  and  38. 

The  High  Court  should  not,  in  the  exercise  of  its  extraordinary  powers, 
give  an  appeal  in  a  case  where  the  law  provides  none. 

Nor  should  the  Court,  in  the  exercise  of  those  powers,  interfere  when 
such  interference  would  have  the  effect  of  working  an  injustice. 

A  District  Judge  has  power  to  review  an  order  passed  by  him  on  appeal, 
in  an  application  in  the  execution  of  a  decree. 

"VTAHATAKBHA'I  sued  Gangakrishna  and  Ratankrishna 
on  a  bond  in  the  Court  of  the  Principal  Sadr  Amm  at 
Surat,  and  obtained  a  decree  against  them  in  1859  for  the 
sum  of  Rs.  26,221-6-8. 

On  appeal  by  Gangakrishna,  H.  Hebbert,  Judge  of  Surat, 
decided,  on  the  19th  of  February  1859,  that  it  was  not  com- 
petent to  the  plaintiff,  Narayanbhai,  to  sue  upon  the  bond, 
(looking  to  tho  value  of  the  stamp)  for  a  greater  amount  than 
Rs.  20,000;  concluding  his  judgment  thus  : — 4f  Under  this 
view  the  Court  amends  the  decree  of  the  Principal  Sadr 
Amm,  so  far  as  it  has  been  appealed  against,  and  directs 
that  Gangakrishna  pay  to  Narayanbhai  Rs.  20,000,  or  make 
over  the  half-village  of  Motha  Varchd  to  him  till  ho  has 
realised  that  amount ;  the  rest  of  Narayanbhai's  claim  is  re- 
jected." 

Narayanbhai  subsequently  applied  to  the  original  court 
to   execute  both  decrees,  one  against  Gangakrishna  for 

(a)    6  Calc.  W.  Rep.,  Mis.  R.,  98. 
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1867.      Rs.  20,000,  and  the  otter  against  Ratankrishna  for  the 
N  bha'i^    original  amount  decreed,  and  to  make  over,  in  the  event  of 
La'lbiia'i    default  of  payment,  the  half- village  to  him  until  satisfaction 
Gakga'khish.  of  the  decrees.   The  half-village  of  Motha  Varcha,  to  which 
Ba'lkkishna  Gang»krisnna  an^  Ratankrishna  were  jointly  entitled,  was 
et  aL      subsequently  given  into  tho  possession  of  Narayanbhai. 

Gangakrishna  then  petitioned  the  Court  of  the  Principal 
Sadr  Amin  to  restore  possession  of  the  half-village,  Narayan- 
bhai having  received  his  debt  in  full ;  but  the  Princi- 
pal Sadr  Amin  found  that  the  decree-holder  was  still 
entitled  to  receive  Rs.  3,889-12-10;  and  considered  that 
as  Mr.  Hebbert  only  altered  the  decree  of  the  lower  court 
with  respect  to  Gangakrishna ;  therefore,  as  against  Ratan- 
krishna, Narayanbhai  was  still  entitled  to  hold  the  half- 
village,  until  he  recovered  the  full  amount  of  Rs.  26,221-6-8, 
decreed  by  tho  original  court  against  both  the  parties.  Nara- 
yanbhai had  also  asked  that  interest  should  bo  allowed  him 
on  the  amount  of  the  original  decree,  and  likewise  the  costs 
awarded  to  him  in  the  original  and  appeal  suits ;  but  the 
Principal  Sadr  Amin  refused  the  application,  as  no  men- 
tion of  interest  was  made  in  the  decree,  and  as  Narayanbhai 
had  neglected  to  pray  for  execution  in  respect  of  the  amount 
of  costs  awarded. 

Against  this  decision  of  the  Principal  Sadr  Amm  both 
parties  appealed  to  C.  G.  Kemball,  Acting  Judge  of  the 
Surat  District,  who  held  that  Narayanbhai,  the  plaintiff, 
could  not  execute  his  decree  for  more  than  Rs.  20,000 
against  either  of  the  co-defendants  in  the  original  suit.  The 
following  is  an  extract  from  this  judgment  ; — 

"  Any  alteration  of  the  judgment  of  the  court  of  first  in- 
stance in  respect  of  one  of  the  joint  debtors  must,  from  the 
very  nature  of  the  case,  similarly  affect  that  judgment  as 
against  tho  other.  I,  therefore,  consider  that  tho  original 
decree,  notwithstanding  the  remark  of  the  Judge  '  so  far 
as  it  has  been  appealed  against/  whatever  those  words  may 
really  mean,  was  amended  by  the  judgment  of  the  appellate 
court  as  against  both  the  debtors. 
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"  Oil  the  second  question,  assuming  that  the  original  de-  1867. 

cree  continued  alive  against  Ratankrishna  by  the  fact  of  his  bha'*^^ma'i 
having:  failed  to  ioin  in  the  appeal,  it  appears  to  me  that  the  „ 

0  .  ,  Ganga'kris 

fact  of  the  judgment  against  one  of  the  judgment  debtors  Ba'lkwsh 

having  been  satisfied,  operated  necessarily  as  a  discharge  to 
the  other.    Application  was  made  for  the  execution  of  both 
decrees  against  the  respective  parties ;  and  if  it  was  right 
to  comply  with  this  application,  it  must  bo  taken  that  both 
decrees   wore   in  course   of  satisfaction  simultaneously. 
The   decree  for  tho  smaller  sum  must,   necessarily,  be 
satisfied  first ;  and,  consequently,  when  that  decree  was 
satisfied,  the  larger  decree  became  per  se   discharged.  I 
imagine  that  if,  on  tho  judgment  in  appeal,  Gangakrishn  a 
had  at  once  paid  up  the  Rs.  20,000,  proceedings  would 
have  immediately  been  stayed  against  Ratankrishna  on  his 
pleading  '  judgment  with  satisfaction  against  Gangakrishna/ 
The  judgment  in  full  having  been  satisfied  against  Ganga- 
krishna  in  respect  of  the  joint  debt,  I  conccivo  it  was  com- 
petent to  him  to  demand  re-delivery  of  the  security,  which 
was  also  joint. 

"  Tho  amount  of  the  rents  and  profits  of  the  half-village 
having;  been  ascertained  to  bo  Rs.  22,038-15-10,  I  find 
that  the  debt  due  to  Narayanblnii  has  been  satisfied,  and, 
therefore,  order  that  possession  of  the  half-villago  shall  bo 
delivered  to  the  debtor  Gangakrishna. 

"  Narayanbhai  has  no  title  to  interest,  and  I  do  not  see 
how  he  can  now  ask  possession  to  be  continued  until  his 
costs  be  recovered,  seeing  that  he  failed  to  enter  the  amount 
in  his  darkhast. 

Application  was  now  (Feb.  28)  made  to  tho  High  Court 
(Couch,  C.J.,  and  Newton,  J.)  to  set  aside  the  Judge's 
order  as  being  illegal. 

Shdntdram  Ndrdyan  for  tho  petitioner: — Ratankrishna, 
not  having  appealed  to  the  District  Court,  cannot  take  ad- 
vantage of  the  amendment  made  in  the  decreo  on  the  appeal 
of  the  other  co-defendant.  His  not  appealing  to  the  Dis- 
trict Court  was  tantamount  to  what  may  be  called  confessing 
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1867-       judgment.   The  decree  against  Ratankrishna  stands,  and 

bha^i  Im'lbha'i  no  court  can  say  that  the  plaintiff  shall  not  recover  on  it. 
?■         If  both  had  appealed,  it  would  have  been  a  different  thing. 

VJfANGA  KRISHNA 

B.v'lkhishna  rPlie  plaintiff  then  would  have  had  the  right  of  coming  to 
the  High  Court  on  special  appoal. 

Couch,  C.J. : — If  this  case  had  been  tried  under  Act  VIII. 
of  1859,  tho  District  Judge  would  certainly  have  amended 
the  decree  as  against  both  tho  defendants ;  for  evidently  the 
same  reason  that  led  him  to  amend  the  decree  as  against  one, 
would  have  led  him  to  do  so  as  against  the  other ;  and  tho  law 
would  have  authorised  his  doing  so.  It  was,  however,  tried 
under  tho  Regulations,  and  so  tho  decree  against  Gauga- 
krishna  remained  unaltered,  ho  not  having  appealed. 

But  the  liability  of  both  in  this  case  being  joint,  it  would 
be  inequitable  to  allow  the  plaintiff  to  execute  a  decree  for 
Rs.  20,000  against  one,  and  for  Rs.  26,000  against  the  other. 

This  is  not  a  case,  then,  in  which  we  should  exercise  the 
extraordinary  powers  of  the  court  to  help  the  plaintiff; 
besides  which,  our  interfering  with  the  order  of  the  lower 
appellate  court  would  be  equivalent  to  giving  an  appeal,  in 
a  case  where  the  law  has  provided  none.  It  may  be  that 
sometimes  the  Judge  may  bo  wrong,  and  yet  we  should  not 
interfere.  But  in  this  caso  we  certainly  should  not  inter- 
fere, as  the  effect  of  our  doing  so  would  be  to  work  an 
injustice 

Petition  rejected. 

March  7.  On  the  petition  of  Gangilkrishna,  tho  District  Judge  in 
this  case  reported  that,  a  mistake  having  been  committed,  it 
was  not  competent  for  him  to  add  to  his  order  on  the  subse- 
quent application  of  the  petitioner. 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — We  arc  of 
opinion  that,  under  Sees.  378  to  380  of  Act  VIII.  of  1850, 
and  Sec.  38  of  Act  XXIII.  of  1861,  the  Judge  has  power  to 
review  his  order.  It  was  an  order  passed  by  the  Judge  on 
appeal  in  au  application  in  the  execution  of  a  decree :  Sec. 
11,  Act  XXIII.  of  1861. 
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1867. 

Feb.  7. 


Ex  parte  DbVGIBOUBU'  SUMBHA'GIR. 

Pauper  Suit — Jt judication  from  Rejection  of  Petition  to  sue — Act  VIII 
of  1859,  Sees.  ;J01,;i02,  and  Sec.  M—Iieg.  II.  o/1827,  Sec.  v.,  CI.  2. 

Held,  that  Sec.  .101  ofArtVIIl.of  1859— requiring  the  petition  for 

permission  to  sue  infornui  pauperis  to  be  presented  by  the  petitioner  in 

person— i*  imperative  ;  and  must  be  held  to_control  the  provisions  of 

£cc.  17  oT'thesame  Act. 
?  

rpiIE  petitioner  bejug  in  custody  in  the  Puna  Jail,  under  a 
sentence  of  five  years'  rigorous  imprisonment,  petitioned 
the  Principal  Sadr  Anrin  for  permission  to  sue  in  forma 
pauperis. 

The  petition  was  rejected,  as  it  was  not  presented  by  tho 
petitioner  in  person,  in  accordance  with  the  provisions  of 
Chap.  v.  of  Act  VIII.  of  1850.  (a) 

This  decision  was  affirmed,  in  appeal,  by  the  District 
Judge. 

The  petitioner  now  applied  under  Reg.  II.  of  1827,  Sec. 
v.,  CI.  2. 

Per  Curiam  (Coucn,  C.J.,  and  Newton  J.) :— Sec.  301  of 
Act  VIII.  of  1859  is  imperative  ;  and  must  bo  held  to  con- 
trol Sec.  17  of  the  samo  Act,  which  provides  for  applications 
and  appearances  to  be  made  by  the  recognised  atrcnts  of 
parties. 

Petition  rejected. 

(a)  Sec.  301 :—"  Tho  petition  shall  be  presented  to  tho  Court  by  the  pe- 
titioner in  person ;  but  if  the  petitioner  Batisfy  tho  Court  that  he  is  prevented 
by  sickness  from  attending  the  court  in  person,  or  if  tho  petitioner  be  a  fe- 
male  who,  according  to  the  custom  and  manners  of  the  country,  ought  not  to 
bo  compelled  to  appear  in  public,  tho  petition  may  bo  presented  by  a  duly 
authorised  agent  who  may  be  ablo  to  answer  all  material  questions  relating 
to  tho  application,  and  who  may  be  ablo  to  be  examined  in  the  same  manner 
as  tho  party  represented  by  him  might  have  been  examined  had  such  party 
attended  in  person." 

Sec.  302  : — "  If  tho  petition  be  not  framed  or  presented  in  the  manner 
laid  down  in  the  last  two  preceding  sections,  the  Court  shall  reject  the 
petition." 
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Civil  Petition. 
*  Ex  parte  Ah'kha'n  U'makkha'n. 

Death  of  Pleader— Dismissal  of  Appeal— Re-admission— Keg.  II.  of 
1827,  Sec.  liv.,  CI  2— Act  VIII.  of  1859,  Sec.  347. 

The  time  allowed  by  Sec.  347  of  Act  VIII.  of  1859,  within  which  to 
apply  for  the  re-admission  of  an  appeal  dismissed  for  default  of  prosecu- 
tion, should  not,  where  the  appellant's  pleader  has  died  without  his  hear- 
ing of  it,  be  counted  as  commencing,  untU  the  appellant  has  an  opportunity 
of  coming  in  under  the  provision  of  Reg.  II.  of  1827,  Sec.  liv.,  CI.  2. 

A  N  appeal  made  by  the  petitioner  in  the  District  Court  of 
the  Konkan  at  Thana  was  dismissed  for  default  on  the 
20th  of  October  1866. 

The  appellant's  pleader  had  died  on  the  6th  of  September ; 
but  the  appellant  did  not  hear  of  it  until  after  the  appeal 
was  dismissed.  On  the  29th  of  August  the  case  had  come 
back  to  the  District  Court  by  remand  from  the  High  Court. 

After  more  than  thirty  days  from  the  date  of  the  dis- 
missal, the  petitioner  applied  to  the  District  Judge  to  have 
the  appeal  re-admitted  ;  but  his  application  was  refused. 

The  petitioner  then  (Jan.  14)  applied  to  the  High  Court, 
and  notice  was  ordered  to  bo  given  to  the  opposite  party. 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.) :— Reg.  II. 
of  1827,  Sec.  liv.,  CI.  2,  provides  that  in  case  of  the  resig- 
nation, dismissal,  or  death  of  a  pleader,  proceedings  in  the 
suit  shall  be  stayed  for  such  time  as  the  Court  deems  reason- 
able, to  enable  the  party  to  transfer  his  power  of  attorney 
to  another  pleader. 

The  time  allowed  by  Sec.  347  of  Act  VIII.  of  1859,  with- 
in which  to  apply  for  the  re-admission  of  the  appeal,  should 
not  be  counted  as  commencing,  until  after  the  appellant  had 
an  opportunity  of  coming  in  under  the  provision  of  the 
Regulation. 

The  District  Judge  is,  therefore,  ordered  to  re-admit  and 
hear  the  appeal. 

Ajiplication  granted. 


APPELLATE  CIVIL  JURISDICTION,  jy^' 

i  nk  7  " 

Referred  CW.  /  h       )  '  ™, 

i 

Greaves  and  others  v.  Bhagva'n  Tu'lsi. 

Municipal  Commissioner— Public  Servant— Acts  done  in  Public  capa- 
city—Jurisdiction—Reg. II.  of  1807,  Sec.  xliii^c*  XXVI.  </185(>. 

Held,  that  a  Municipal  Commissioner,  appointed  under  Act  XXVI.  of 
1850,  is  a  public  servant  within  the  meaning  of  Reg.  II.  of  1827,  Sec. 
xliii.  ;  and  that,  consequently,  a  Munsif  has  no  jurisdiction  to  try  a  suit 
brought  against  him  for  acts  done  in  his  public  capacity. 

Z^IASE  referred  for  the  decision  of  tho  High  Court,  under 
^  Sec.  28  of  Act  XXIII.  of  1861,  by  J.  R.  Naylor,  Senior 
Assistant  Judgo  of  the  Surat  District,  at  Broach. 

"  Bhagvan  Tiiisi  brought  a  suit  in  tho  Court  of  Munsif 
No.  1  of  Broach  against  the  President  and  certain  members 
of  the  Broach  Municipal  Commission,  and  against  Mr. 
Macarthy,  a  Municipal  servant,  to  compel  them  to  rebuild 
an  ota  or  verandah,  which  they  were  alleged  to  have  illegally 
caused  to  be  pulled  down,  in  front  of  the  plaintiffs  house  ; 
or,  in  tho  event  of  such  a  decree  not  being  passed,  the 
plaintiff  claimed  Rs.  150  as  damages. 

The  Munsif  heard  the  case,  and  awarded  Rs.  150  damages 
with  costs  against  certain  of  the  members,  and  against 
Mr.  Macarthy,  a  municipal  servant ;  and  directed  that  the 
costs  incurred  by  the  president  and  other  members  of  the 
municipality,  against  whom  tho  decree  was  given,  be  borne 
by  the  plaintiff. 

"  Against  this  decision,  tho  prosident,  Mr.  Macdonald, 
one  of  the  members,  Mr.  Greaves,  and  the  municipal  ser- 
vant, Mr.  Macarthy,  have  appealed  to  this  court :  urging  as 
a  preliminary  point  that  the  Munsif,  under  Sec.  43  of  Reg. 
II.  of  1827,  exceeded  his  jurisdiction  in  trying  the  case. 

"  My  own  opinion  upon  the  point  raised,  and  the  reasons 
for  this  reference,  will  be  gathered  from  the  following  ex- 
tract from  my  finding  on  the  2nd  issue  in  tho  case : — 

"  I  now  come  to  the  next  important  issue  of  all  in  this 
case,  namely,  whether  the  Munsif,  in  entertaining  this  suit, 
exceeded  his  jurisdiction.    The  question  turns  upon  the 
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point,  whether  the  defendants  are  public  servants,  and  whe- 
ther the  suit  is  brought  for  acts  done  by  them  in  their  public 
capacity,  within  tho  meaning  of  Sec.  43  of  Keg.  II.  of 
1827.  [a) 

"  In  considering  this  question  it  must  be  borne  in  mind 
that  the  suit  is  not  against  the  inuncipality  as  a  corporation 
or  a  company,  but  against  certain  members,  and  one  of  the 
servants  of  the  muncipality,  personally.  The  recovery  of 
damages  was  not  sought  by  the  plaintiff  from  the  municipal 
funds  j  but  from  tho  defendants  personally.  Tho  decree  also 
passed  by  tho  Munsif  is  against  certain  of  tho  defendants 
personally,  and  not  against  the  municipality  as  a  corporate 
body. 

"  Now,  does  Sec.  43  of  Reg.  II.  of  1827  except  municipal 
commissioners  and  their  servants  from  the  jurisdiction  of 
the  subordinate  Native  Judges  ? 

"  The  Municipal  Act  having  been  passed  in  the  year  1850, 
it  is  quite  clear  that  tho  Legislative  authorities  could  not 
have  had  municipal  commissioners  in  contemplation  when 
framing  the  Regulation  of  1827.  But,  in  framing  that  Regu- 
lation they  thought  proper  to  except  public  servants  gen- 
erally from  the  jurisdiction  of  tho  Nativo  commissioners, 
with  respect  to  acts  done  by  them  in  their  public  capacity ; 
and  in  order  to  ascertain,  whether  the  defendants  in  this 
case  can  claim  that  exception,  we  have  to  decide  whether 
they  are  public  servants  or  not. 

"  Who  is  a  public  servant  ?  Tho  Munsif  has  recorded  his 
own  opinion  that  public  servants  are  only  those  who  are 
employed  in  Government  Offices.    But  I  cannot  concur. 

(a)  Sec.  43 : — "  If  whilst  a  Buit  is  pending  it  shall  appear  that  either  of  tho 
parties  *  *  *  is  related  to  the  Commissioner  (b),  or  is  his  servant  or  dependant; 
that  the  Commissioner  is  personally  interested  in  the  suit ;  that  the  defendant 
is  a  public  servant,  and  that  tho  suit  is  brought  for  acts  done  by  him  in  his 
public  capacity,  *  *  *  he  shall  stay  farther  proceedings,  and  send  up  such 
suit  to  tho  Judge,  or  the  Judge  may  require  him  to  do  so,  and  in  either  case 
the  Judgo  may  try  the  suit  himself,  or  refer  it  to  any  competent  authority  for 
that  purpose." 

(J/) The  Nativu  CommiHsioners  or  Judges  were  divided  into  three  el&saei  hy  Keg.  XVIII.  of 
1831,  und  their  designations  were  altered,  by  Act  XXIV.  of  1836,  to  those  of  IVincipnl  Badr 
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Interpreting  the  Regulation,  it  must,  I  think,  be  interpreted  _ 
liberally.    The  words  used  must  be  read  with  their  ordinary 
and  full  meaning.    There  is  no  reason  to  suppose  that  in 
framing  the  above  Regulation,  the  framers  intended  to  give 
immediato  servants  of  Government  any  additional  privilege 
over  and  above  other  public  servants.    In  fact,  the  Munsif, 
in  his  interpretation  of  the  law,  has  substituted  the  words 
'*  Government  servant'  for  ' 2mblic  servant.1    It  is  true  that 
all  Government  servants  are  public  servants ;  but  all  public 
servants  noed  not  necessarily  bo  Government  servants.  A 
public  servant  is  simply  a  servant  of  the  public,  and  is  to  bo 
distinguished  from  all  other  servants  in  this,  that  whatever 
ho  does  in  his  capacity  of  public  servant,  he  does,  on 
account  of  the  public,  and  not  for  the  the  sake  of,  or  in  be- 
half of,  a  certain  ascertainable  master  or  masters.    A  private 
servant  works  for  the  interest  of  a  certain  person,  or  a  certain 
partnership  of  persons  ;  whereas  a  public  servant  performs 
his  duties  in  the  interest  of  everybody  residing  in  or  con- 
nected with  the  sphere  of  his  labours.  This  is,  as  I  under- 
stand it,  the  ordinary  and  full  meaning  attached  to  the 
words  "  public  servant and  without  doubt  municipal  com- 
missioners and  their  servants  (employes)  come  within  the 
meaning  of  the  term. 

u  There  is  a  definition  of  the  words  * 'public  servants'  given  in 
the  Indian  Penal  Code,  Sec.  21,  which,  of  course,  is  only 
binding  when  we  wish  to  ascertain  the  meaning  of  tho  term 
as  used  in  that  Code ;  but  that  definition  is,  nevertheless, 
useful,  as  showing  that  the  words  f  public  servants'  are  fairly 
applicable  to  a  municipal  commissioner,  without  in  any 
way  straining  the  meaning  of  the  words,  because  that  defi- 
nition by  no  means  includes  any  person  whom  one  would  not 
habitually  call  a  public  servant. 

"The  evidence  clearly  shows  that  the  acts  complained 
of  were  done  by  tho  defendants  in  their  capacity  of 
municipal  commissioners.  Mr.  Macarthy  is  a  servant  of 
the  municipality ;  and  what  he  did  was  done  in  his  capa- 
city as  servant.  I  have,  therefore,  no  hesitation  in 
saying  that  the  acts  done  by  the  defendants  for  which  the 
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suit  is  brought,  were  done  by  them  in  what  I  consider  to  be 
their  public  capacity. 

The  only  disputed  point  is  whether  the  defendants,  in 
their  capacity  of  commissioners,  and  of  a  sorvant  of  the 
municipality,  respectively,  are  public  servants.  For  the 
above  recorded  reasons,  I  consider  that  they  are,  and  that, 
therefore,  under  Sec.  43  of  Reg.  II.  of  1827,  the  Mun- 
sif  exceeded  his  jurisdiction  in  inquiring  into  and  deter- 
mining the  suit. 

"  In  the  event  of  my  decision  upon  this  point  being  as  it 
is,  the  vakils  for  the  respondents  applied  that  a  statement 
of  the  case  might  bo  drawn  up  and  submitted  for  the  deci- 
sion of  the  High  Court,  and  drew  my  attention  to  a  copy  of 
a  decision  in  a  special  .appeal  passed  by  the  court  on  the 
5th  of  April  1864,  from  which  it  is  clear  that  tho  suit  in 
that  case,  being  against  municipal  commissioners,  was  tried, 
by  the  Principal  Sadr  Amm  of  Surat ;  and  that  no  objection 
was  raised  to  his  jurisdiction.  If  tho  point  was  not  raised, 
it  may  well  bo  that  it  escapod  observation ;  but  the  fact 
that  no  exception  was  made,  leaves  some  doubt  in  my  mind. 
I  understand  also  that  there  are  other  similar  cases  pending 
in  the  lower  court,  the  proceedings  in  which  must  depend 
upon  the  issue  in  this  case.  I  think,  therefore,  there  is  rea- 
son for  acceding  to  the  vakil's  application. 

"  I  may  mention  that  several  of  the  defendants  in  tho 
original  case  were  ex-ojjicio  members  of  the  Commission,  in 
accordance  with  Bombay  Act  IX.  of  1862,  Sec.  2. 

The  case  was  heard  before  Couch,  C.J.,  and  Newton,  J. 

Ndndbhdi  Baridds,  for  the  plaintiff : — When  Reg.  II.  of 
1827  was  passed,  the  terms  "Government  servants31  &xid"public 
servants''  meant  the  same  thing.  This  appears  from  the 
Regulation  itself,  for  the  terms  "Government  servants," 
tc  public  officers,"  and  "public  servants"  are  used  in  it  with- 
out any  distinction.  Up  to  1850,  when  the  Municipal  Act 
was  passed,  there  were  no  other  public  servants  but  servants 
of  Government.  The  Municipal*  Act  does  not  say  that  persons 
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acting  in  pursuance  of  that  Act  shall  be  public  servants ; 
they  cannot  be  public  servants  under  Reg.  II.  of  1827.  In 
the  Penal  Code  a  municipal  commissioner  is  a  public  servant ; 
but  that  is  so  far  as  that  Code  goes,  and  no  further.  The 
definition  of  a  public  servant  in  that  Code  is  much  wider  than 
what  the  term  meant  before  1850.  Under  Reg.  II.  of  1827  no 
one  would  have  contended  that  a  member  of  a  panchayat  was 
a  public  servant.  It  is  not  correct  to  suppose,  as  the  Assist- 
ant Judge  seems  to  do,  that  he  who  serves  the  public  is  a 
public  servant.  Then  the  Nagarshet  and  Mahajan,  who  per- 
formed the  duties  of  municipal  commissioners  before  the 
Municipal  Act  XXVI.  of  1850  was  passed,  would  be  public 
servants. 

Couch,  C.J. : — When  we  look  at  the  nature  of  the  ap- 
pointment of  municipal  commissioners — that  they  are  ap- 
pointed by  Government,  and  can  be  removed  by  it — wo  think 
that  they  must  be  considered  to  be  public  servants. 

The  special  appeal  cited  before  the  Judge  is  no  authority, 
as  the  question  was  not  raised  in  the  case. 

We  shall,  therefore,  answer  the  reference  by  telling  the 
Judge  that  we  are  of  opinion  that  the  defendants  are  public 
servants  within  the  meaning  of  the  Regulation. 


IV.—  13  A  c 
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18C7.  Special  Appeal  No.  243  of  1866. 

April  16. 

Na'ranbha'i  Vrijbhu'kanda's   Appellants, 

Na'roshankar  Chandroshankar  and  an- 
other  Respondents, 

Examination  of  Witnesses  in  Court  of  First  Instance — Transfer  of 
Suits — Irregularity  "'not  affecting  the  merits  of  the  case" — Waiver — 
Wagering  Contract — Bona  fides — Burden  of  Proof— Error  in  Law — 
Special  Appeal— Act  VIII.  of  1859,  Sees.  6,  172,  183,  and  350. 

A  suit,  instituted  in  the  Court  of  the  Principal  Sadr  Amm,  was  trans- 
ferred, under  Sec.  6  of  Act  VIII.  of  1859,  to  the  Court  of  the  Munsif, 
who  took  further  evidence,  and  decreed  in  favour  of  the  plaintiff.  The 
defendant  appealed  to  the  District  Court,  on  the  ground  (amongst  others) 
that  part  of  the  evidence  had  hecn  taken  hy  the  Principal  Sadr  Amin;  and 
thtf  Distrrtt  Judge  reversed  the  MunsiFs  decree,  not  on  this  ground,  but 
on  the  merits.  The  plaintiff  then  appealed  to  the  High  Court,  objecting 
that  the  suit  had  been  illegally  decided  by  the  Munsif,  upon  evidence 
recorded  by  the  Principal  Sadr  Amm ;  and  that  the  onus  of  proving  the 
bona  fides  of  the  transaction  which  was  the  subject-matter  of  the  suit  was 
thrown,  by  the  District  Judge,  on  the  plaintiff,  instead  of  on  the  defend- 
ant, who  alleged  the  want  of  it : — 

Held  (1)  That  the  Munsif  s  having  used  the  evidence  recorded  by 
i  the  Principal  Sadr  Amin,  was  only  an  irregularity,  which  was  waived  by 
1  the  plaintiff's  not  requiring  the  witnesses  to  be  examined  again,  and  pro- 
ceeding with  the  suit,  and  producing  other  witnesses  to  be  examined 
in  support  of  his  claim }  and  as  this  irregularity  did  not  affect  the  merits 
of  the  ca&c — the  decree  of  the  Munsif  being  in  the  plaintiff's  favour— it  was 
not  a  ground  for  reversing  the  decree  on  special  appeal.  (2)  That  the 
onus  was  not  thrown  by  the  Judge  upon  the  plaintiff  in  its  proper  sense, 
and  so  as  to  be  an  error  in  law ;  as  the  Judge  did  not  hold  that  the 
defendant  was  entitled  to  succeed  without  giving  any  evidence,  unless 
the  plaintiff  disproved  the  allegation  of  want  of  bona  fides. 

\  The  meaning  of  Sec.  183,  taken  in  connection  [with  See.  1/2,  is  that 
the  judgment  is  to  be  given  upon  the  examination  of  the  witnesses  by  the 
Judge  himself  in  the  court  of  first  instance,  and  not  upon  a  perusal  of  de- 
positions, except  those  taken  under  Sec.  173  and  the  subsequent  sections, 
which  are  expressly  allowed  to  be  read  in  evidence  at  the  hearing ;  and 
care  should  be  taken,  in  the  transfer  of  suits  and  in  the  disposal  generally 
of  the  business  of  the  lower  courts,  to  prevent  the  necessity  of  re- 
summoning witnesses. 

rTHIS  was  a  special  appeal  from  the  decision  of  C.  G. 

Kemball,  Acting  Judge  of  the  Surat  District,  in  Appeal 
Suit  No.  215  of  1865,  reversing  the  decree  of  the  Munsif  of 
Surat. 
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The  original  suit  was  "brought  to  recover  Rs.  2,753-1-8,  1867. 


with  interest,  on  a  balance  of  account  arising  out  of  a  con-  vwwH?iili. 

tract  for  the  purchase  of  twenty-five  bundles  of  cotton  thread  D*'8 

by  the  defendant.  Na'roshankab 

Chandro- 

The  Munsif  decided  in  favour  of  the  plaintiff,  on  the  evi-  bhankab 
dence  before  him,  portion  of  which  had  been  taken  before  the 
Principal  Sadr  Amin,  from  whose  court  the  suit  was  trans- 
ferred, under  Sec.  6  of  Act  VIII.  of  1859. 

The  Acting  Judge  reversed  the  Munsif  s  decree,  on  the 
ground  that  the  contract  between  the  parties  was  in  the  na- 
ture of  a  wagering  contract,  and  not  a  bond  fide  transaction  > 
and  also  on  the  ground  that  the  evidence  adduced  by  the 
plaintiff  in  support  of  his  case  was  not  satisfactory. 

The  Special  Appeal  was  argued  before  Couch,  C.J.,  New- 
ton, Tucker,  Warden,  and  Gibbs,  JJ. 

Shdntdrdm  Ndrdyan,  for  the  appellant,  contended  (among 
other  things)  that  there  was  a  failure  of  justice,  inasmuch  as 
the  evidence  was  recorded  by  one  Judge  in  the  court  of 
first  instance,  and  weighed  by  another,  contrary  to  the  pro- 
visions of  Sees.  173  and  183  of  Act  VIII.  of  1859  ;  that  the 
lower  appellate  court  would  not  have  come  to  the  conclusion 
it  arrived  at,  had  this  irregularity  not  been  glossed  over  ; 
that  the  lower  court  was  wrong  in  casting  the  onus  of  the 
bona  fides  of  the  transaction  on  the  plaintiff,  instead  of  on 
the  defendant,  who  had  raised  the  defence. 

Ndndbhdi  HarUlds,  for  the  respondent,  contended  that  the 
plaintiff  had  waived  the  irregularity  of  the  evidence  being 
used,  by  not  requiring  the  witnesses  to  be  again  examined, 
and  by  producing  other  witnesses  to  be  examined  on  his 
own  behalf :  he  could  have  remedied  the  irregularity,  by  ob- 
jecting to  it  in  time  before  the  court  of  first  instance  ;  that 
the  plaintiff  was  not  injured  by  the  irregularity,  as  the  judg- 
ment of  the  Munsif  was  in  his  favour ;  and  that  the  lower 
appellate  court's  finding  as  to  the  bond  fides  of  the  transac- 
tion was  on  a  question  of  fact,  and  could  not  be  considered 
in  special  appeal. 

Cur,  adv.  vult. 
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1867-         Couch,  C.  J. : — In  this  suit,  which  was  brought  to  recorer 

VrubhVkan-  Rs.  2,753-1-8,  the  balance  of  an  account,  together  with  in- 

D^ 8       terest,  upon  a  contract  to  purchase  twenty-five  bundles  of 

Na'boshankah  thread  from  the  plaintiff,  evidence  had  been  taken  in  tho 
Chaxdbo- 

sbankab  Court  of  the  Principal  Sadr  Amin  at  Surat  j  and  the  suit 
was  transferred,  under  Sec.  6  of  Act  VIII.  of  1859,  to  the 
Court  of  the  Munsif,  who  took  further  evidence,  and  decreed 
in  favour  of  the  plaintiff  for  the  amount  of  his  claim.  Of 
eight  witnesses  who  were  examined  by  the  Principal  Sadr 
Amin,  seven  were  for  the  plaintiff ;  and  of  six  examined  by 
the  Munsif,  three  were  for  the  plaintiff. 

The  defendant  appealed  to  the  District  Court,  on  the 
ground  (amongst  others)  that  part  of  the  evidence  had  been 
taken  by  the  Principal  Sadr  A  mm ;  and  the  District  Court 
reversed  the  Munsif  s  decree  with  costs,  but  on  the  merits, 
and  not  on  this  ground. 

The  plaintiff  has  appealed  to  this  court :  stating,  as  one  of 
the  grounds,  that  the  suit  has  been  illegally  decided  by  a 
different  Judge,  upon  evidence  recorded  by  the  Principal 
Sadr  Amin. 

• 

Now  the  evidence  taken  by  the  Principal  Sadr  Amin,  even 
if  taken  in  a  former  suit  between  the  same  parties,  and  not, 
as  this  was,  in  the  same  suit,  would  have  been  admissible  as 
secondary  evidence,  if  the  witnesses  had  been  incapable  of 
being  called ;  and  the  use  of  it  by  the  Munsif  was,  in  my 
opinion,  only  an  irregularity,  which  was  waived  by  the  plain- 
tiff's not  requiring  the  witnesses  to  be  again  examined,  and 
proceeding  with  the  suit,  and  producing  other  witnesses  to 
be  examined  in  support  of  his  claim. 

The  plaintiff  now  asks  this  court  to  reverse  not  only  the 
decree  of  the  District  Court,  which  is  against  him,  but  also 
the  decree  of  the  Munsif,  which  was  in  his  favour,  and  was 
founded  on  the  evidence  which  he  now  contends  was  inad- 
missible.   I  think  he  is  not  entitled  to  this. 

Further,  by  Sec.  350  of  Act  VIII.  of  1859,  this  court 
ought  not  to  reverse  the  decree,  unless  the  irregularity  has 
affected  the  merits  of  the  case.    In  courts  where  the  pro- 
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ceedinga  are  conducted  strictly,  the  plaintiff,  having  allowed   ^  M87. 

this  evidence  to  be  used  by  the  Munsif  without  objection,  VKijmTu'KAN- 

would  not  be  at  liberty  afterwards  to  object  to  its  being  D*'a 

used,  or  obtain  a  new  trial  on  that  ground,  even  if  the  ori-  Na'roshankax 

Chandro- 

ginal  decree  had  been  against  him :   Taylor  on  Evidence,  shakk'ar 
Sec.  1681.    And  although  this  rule  cannot  be  applied  to 
such  courts  as  the  Munsifs,  it  is  only  just  and  equitable 
that,  before  effect  is  now  given  to  the  objection,  it  should 
appear  that  the  plaintiff  has  been  prejudiced. 

I  think  this  does  not  appear.  In  the  Munsifs  court 
the  plaintiff  cannot  have  been  prejudiced,  because  the  de- 
cree was  in  his  favour ;  and  the  only  mode  in  which  he  can 
have  been  prejudiced  in  the  District  Court,  is  by  the  Judge 
having  attached  less  importance  to  the  finding  of  the  Mun- 
sif upon  the  facts,  than  he  would  have  done  if  all  the 
evidence  had  been  taken  by  the  Munsif  himself.  There 
is  a  passage  in  the  judgment  of  the  District  Court  which 
raised  some  doubt  in  my  mind,  in  the  course  of  the  argu- 
ment, and  suggested  the  possibility  that,  if  the  Munsif  had 
himself  taken  all  the  evidence,  the  Judge  might  not  have 
felt  himself  justified  in  coming  to  an  opposite  conclusion  to 
his  upon  it ;  but  I  now  think  this  would  not  havo  mado  any 
difference  in  the  conclusion  tho  Judge  camo  to,  and  that 
the  plaintiff  has  not  been  prejudiced. 

I  think,  therefore,  that  the  special  appellant  is  not  enti- 
tled to  succeed  on  this  ground  of  appeal ;  but  as  the  question 
raised  is  of  considerable  importance,  as  regards  the  practice 
of  the  lowest  courts,  it  may  be  well  to  express  an  opinion 
upon  it,  independently  of  the  facts  in  this  case.  It  must  be 
determined  by  the  provisions  of  the  Code  of  Civil  Procedure, 
by  which  the  practice  of  those  courts  is  regulated  ;  there 
being  no  rule  of  jurisprudence  which  requires  that  the  evi- 
dence in  the  suit  shall  be  taken  by  the  Judge  who  pro-  / 
nounces  the  judgment,  and  the  practice  in  many  courts  j 
being,  as  is  well  known,  to  the  contrary. 

Now  Sec.  172  of  Act  VIII.  of  1859  directs  that :  "  On  the 
day  appointed  for  the  hearing  of  the  suit,  or  on  some  other 
day  to  which  the  hearing  may  be  adjourned,  the  evidence  of 
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the  witnesses  in  attendance  shall  be  taken  orally  in  open 
Vbijbhu'khIn-  court,  in  the  presence  and  hearing,  and  under  the  personal 
D* 3       direction  and  superintendence,  of  tho  Judge     and  in  cases 

NAChSndro  AR  *n  wmcn  an  aPPea^  lies *°  a  higher  tribunal,  it  prescribes  a 
shankab  mode  of  taking  the  evidence,  intended  to  give  as  much 
assistance  as  can  bo  given  to  a  court  which  has  to  decide 
upon  written  depositions.  In  cases  not  appealable  this  mode 
need  not  be  followed.  Then  Sec.  183  says  :  "  When  tho 
exhibits  have  been  perused,  tho  witnesses  examined,  and  tho 
parties  heard  in  person  or  by  their  respectivo  pleaders,  the 
Ganrt~shaU  pronounce  its  judgment  and  I  think  the 
meaning  of  this,  looking  at  it  in  connection  with  Sec.  1 72, 
is  that  the  judgment  js  to  be  given-upon  the  examination  of 
the  witnesses  by  the  Judge  himself,  and  not  upon  a  perusal 
of  depositions,  except  those  taken  under  Sec.  173  and  the 
subsequent  sections,  which  are  expressly  allowed  to  be  read 
in  evidence  at  the  hearing. 

Whenever  it  is  practicable,  the  witnesses  should  be  exam- 
ined before  the  Judge  who  is  to  pronounce  the  judgment ; 
and  care  should  be  taken,  in  the  transfer  of  suits,  and  in  tho 
disposal  generally  of  tho  business  of  tho  lower  courts,  to  pre- 
vent the  necessity  of  re-summoning  witnesses ;  but  where  a 
deposition  taken  by  another  Judge  is  read,  instead  of  the 
witness  being  examined,  I  think  it  is  only  an  irregularity, 
which  may  be  waived  by  the  partios,  and  which  would  not 
be  a  ground  for  reversing  the  decree  on  special  appeal; 
unless  it  appeared  that  the  appellant  had  been  prejudiced 
by  it. 

The  other  ground  of  appeal  taken  in  this  case,  that  the 
onus  was  thrown  upon  the  plaintiff  of  showing  that  the  con- 
tract was  not  a  time-bargain,  is  not,  I  think,  sustainable.  The 
onus  was  not  thrown  upon  the  plaintiff  in  its  proper  sense, 
and  so  as  to  be  an  error  in  law.  One  of  the  defendants 
having  alleged  that  the  contract  was  a  wagering  one,  both 
parties  gave  evidence.  The  Judge  did  not  hold  that  the  de- 
fendant was  entitled  to  succeed,  without  giving  any  evidence, 
unless  the  plaintiff  disproved  the  allegation ;  but  that  upon 
the  evidence  given,  he  was  not  satisfied  that  the  transaction 
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Was  a  bond  fide  one.    If  the  plaintiff,  having  attempted  to  1367. 
show  that  he  was  capable  of  performing  the  contract, — an  vrubhu'kan- 
issue  which  might  be  raised,  and  the  proof  of  which  would  DAi'8 
be  upon  him, — failed  in  showing  it,  as  the  Judge  appears  to  Na'boshankak 
have  thought  he  did,  very  little  evidence  on  the  part  of  the 
defendant  would  suffice  to  raise  the  presumption  that  the 
contract  was  a  wagering  one,  and  change  the  burden  of  proof. 
It  was  for  the  Judge  to  estimate  in  the  particular  case  the 
amount  of  evidence  required,  and  the  exact  force  of  the  pre- 
sumption that  the  contract  was  a  bond  fide  one  ;  and  if  he  has 
made  a  mistake  in  his  estimate,  it  is  not  a  ground  for  a 
Bpecial  appeal. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  District 
Court  should  be  affirmed. 

Newton,  Warden,  and  Gibbs,  JJ.,  concurred. 

Tucker,  J. : — I  concur  generally  in  the  decision  which  has 
been  arrived  at.  It  appears  to  me  that  one  of  the  main  un- 
derlying principles  of  the  Code  of  Civil  Procedure  is  that,  at 
an  original  trial,  tho  Judge  who  decides  the  causo  shall  have 
personally^heard  the  evidence  of  the  witnesses,  on  whose 
testimony  his  judgment~fs~  to  T)e  Trased,  except  in  certain 
specified  instances ;  and  I  cannot  find  that  it  is  anywhere 
contemplated  that  a  Judge  of  a  court  of  first  instance  should 
pronounce  judgment  on  evidence  taken  beforo  a  predecessor 
in  the  same  court,  or  before  a  Judge  of  any  co-ordinate  tri- 
bunal, from  which  a  part-heard  suit  may  have  been  removed. 

I  consider,  therefore,  that  when  a  Judge  of  a  court  of  ori- 
ginal jurisdiction,  whose  proceedings  are  regulated  by  the 
Code  of  Civil  Procedure,  dies,  or  is  removed  to  another 
appointment,  before  the  conclusion  of  a  trial,  or  when  a 
partially  tried  suit  is  removed  from  one  court  to  another, 
the  evidence  of  the  witnesses,  who  have  been  examined 
by  the  court  which  commenced  the  inquiry,  must  be  taken 
de  novo,  unless  the  parties  consent  that  the  depositions 
already  recorded  shall  be  read  at  the  hearing  before  the  Judge 
or  Court  on  whom  it  will  devolve  to  pass  judgment. 
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1867.  In  the  present  case  I  hold  that  the  plaintiff  must  be  con- 

Veubhu'kan-  siderod  to  have  assented  to  the  Munsifs  procedure,  as  he 
DA  S       took  no  exception  at  the  time,  and  acquiesced  in  the  decree 
Na'koshankar  which  was  made  in  his  favour,  on  the  evidence  to  the  admis- 
bhankab     sion  of  which  he  now  objects.    Under  these  circumstances,  I 
do  not  think  that  it  is  competent  to  him  to  make  this  objec- 
tion at  the  present  time ;  even  though  it  may  be  manifest 
that  he  has,  to  a  certain  extent,  been  prejudiced  by  this  pro- 
cedure. 

That  he  has  been  so  prejudiced  is,  I  think,  evident  from 
the  District  Judge's  remark:  "I  note  the  fact"  (i.e.,  that  the 
Munsif  had  decided  on  evidence  recorded  by  another  Judge) 
'*  here  as  a  reason  for  considering  that  I  am  in  as  good  a  posi- 
tion to  judge  of  the  merits  of  tho  recorded  depostions  as  the 
Munsif  who  decided  this  case,"  which  shows  that  the  District 
Judge  considered  that,  under  the  circumstances,  the  MunsiPs 
opinion  on  the  evidence  was  not  entitled  to  the  same  degree 
of  weight  which  it  would  have  carried  with  it,  if  the  Munsif 
had  been  personally  present  when  the  testimony  of  the  wit- 
nesses was  given. 

I  do  not,  however,  consider  that  the  plaintiff  is  entitled  to 
have  a  new  trial  on  this  account.  Looking  upon  him  as  hav- 
ing assented  to  the  MunsiFs  proceedings,  he  must  accept  the 
consequonce  of  his  act,  even  though  he  may  be  shown  to 
have  assented  to  a  course  of  procedure  which  eventually  oper- 
ated unfavourably  to  his  interest. 

Decree  affirmed. 


Digitized  by  Google 


APPELLATE  CIVIL  JURISDICTION.  '  /  '  /  I  ,  10^  | 

fecial  Appeal  JVo.  112  of  1867.  ■^2S- 

Bhagvatsakqji  Ja'lamsangi  Appellant.  £ 

Pakta'bsangji  A  jja'bha'i  and  another  ...Respondents.  C^^' 


Special  Appeal  No.  211  o/18G7. 

Ganpatra'm  Lakhmi'ra'm  and  others   Appellants. 

Jaichand  Talakchand  Respondent. 

District  Judge — Judgment — Reasons forDecision — Decree — Irregularity 
—Merits— Special  Appeal— Act  VIII.  of  1859,  Sees.  350,  359,  and  3/2— 
-Act  XXX1IL  of  1854,  Sec.  4. 

Held,  that  a  District  Judge  not  writing  a  judgment  containing  the 
reasons  for  his  decision,  until  after  the  decree  in  appeal  was  ]>assed,  did 
not  affect  the  decision  of  the  case  on  the  merits,  and  was  not  a  ground 
of  special  appeal. 

TN  S.  A.  No.  112  of  1867,  the  special  respondents,  Partab- 
sangji  Ajjabhai  and  Jayasangji  Ajjabhai,  instituted  the 
Original  Suit  (No.  122  of  1861)  in  the  Court  of  the  Munsif 
of  Gogo,  to  recover  from  the  defendant,  Bhagvatsangji  Ja- 
lamsangji,  two  shares  of  the  land  in  the  village  of  Kankhot, 
and  two  shares  of  the  income  of  the  said  village  for  the  Sam- 
vat  years  1914,  1915,  and  1916  (a.d.  1858,  1859,  and  1860). 

The  defendant  appeared,  and  contended  that  the  plaintiffs 
had  no  right,  title,  or  interest  in  the  said  village,  or  in  the 
income  thereof,  as  he,  being  the  only  son  of  the  plaintiffs' 
eldest  brother,  was,  by  the  custom  of  the  Latia  Garasias, 
entitled  to  the  whole  of  the  estate,  the  younger  brothers  being 
merely  entitled  to  fovai,  or  an  allowance  for  their  main- 
tenance. 

The  Munsif,  A'zam  Jamyatram  Himatram,  by  his  decree 
passed  on  the  1st  of  Decembor  1862,  ordered  that  the  plaintiff 
should  recover  possession  from  the  defendant  of  two  shares, 
being  57  out  of  100  docrds  of  the  said  village,  and  also  cer- 
tain sums  of  money  in  respect  of  the  income  thereof,  and 
for  mesne  profits  together  with  costs. 

Tho  defendant  then  appealed  to  C.  H.  Cameron,  Judge  of 
iv. — 14  a  c 
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1867.  the  District  of  Ahmedabad,  in  Appeal  Suit  No.  383  of  1862, 
'j'Aamsanuji1  on  *ne  ground  (among  others)  that  the  decision  of  the 

'"•         Munsif  was  contrary  to  the  custom  of  the  country  and  of  the 

Pabtabsangji  *  * 

Ajja'bha'i  caste.  To  that  appeal  the  plaintiffs  appeared,  and  the 
District  Judge,  on  the  5th  of  December  1863,  reversed  the 
decree  of  the  Munsif,  and  threw  out  the  plaintiffs'  claim 
with  costs,  on  the  ground  (which  was  not  taken  by  the 
defendant)  that  a  suit  for  a  talukdari  village  was  not 
cognisable  by  the  court ;  as  "  the  land  in  talukdari  villages 
belongs  to  Government,  as  shown  by  the  Bombay  Act  No. 
VI.  of  1862." 

The  plaintiffs  then  preferred  a  special  appeal  (No.  373  of 
1861)  to  the  High  Court,  which  came  on  for  hearing  on  the 
25th  of  July  1864,  before  Arnould,  Acting  C.J.,  Newton  and 
Jana'rdan  Va'sudevji,  JJ. 

Dhirajlal  Mathurddas  for  the  appellants. 

Ndndbhai  Haridds  for  the  respondent. 

Per  Curiam  :— The  Court,  holding  that  the  District  Judge 
has  -erred  in  considering  the  case  removed  from  his  cogni- 
sance by  the  Talukdari  Act,  reverse  his  decree,  and  remand 
the  case  to  him  for  a  judgment  on  the  merits. 

Case  remanded. 

The  aforesaid  Appeal  Suit,  No>.  383  of  1862,  was,  accord- 
ingly, re-heard  in  the  District  Court  of  Ahmedabad,  on  the 
17th  of  October  1864,  by  the  then  Judge,  E.  P.  Down, 
who  affirmed  the  aforesaid  decree  of  the  Munsif  of  Gogo, 
on  the  ground  solely  that  Colonel  Lang,  the  Political 
Agent  in  the  province  of  Kathevad,  had  decided  that  four 
other  villages  in  that  province  should  be  divided  between 
the  plaintiffs  and  the  defendant,  in  the  same  proportion  as 
the  said  Munsif  of  Gogo  had,  by  his  decree,  ordered  the 
said  village  of  Kankhot  to  be  divided. 

The  defendant  then  preferred  a  special  appeal  (No.  17  of 
1865)  to  the  High  Court,  which  came  on  for  hearing  on  the 
26th  of  July  1865,  before  Forbes  and  Newton,  JJ. 
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Reid  and  Kdmibhdi  Haridds  for  the  appellant.  1807. 

Bhaovatsanuji 

Howard  and  Dhirajlal  Mathuradds  for  tbo  respondent.  Jalamsansgji 

Patctv'bs  VXO.I 

Per  Curiam: — The  Court,  holding  that  the  District  Judge  Ajja'bha'i 
was  not  justified  in  deciding  the  case  solely  upon  the  opinion, 
expressed  by  Colonel  Lang,  without  exercising  his  own 
judgment  upon  tho  cvidenco  recorded  in  the  case,  reverse 
his  decision,  and  again  remand  tho  case  to  tho  District  Court 
for  a  decision  on  tho  merits.  And  tho  Judgo  is  directed  to 
decide  upon  tho  evidence  recorded,  and  upon  any  other  evi- 
dence which  he  may  see  fit  to  receive,  whether  the  plaintiff 
;s  entitled  to  any,  and  what,  share  in  tho  lands  claimed,  and 
to  pass  a  new  decree. 

Case  remanded. 

Tho  aforesaid  Appeal  Suit,  No.  383  of  1862,  accordingly, 
camo  on  for  hearing  a  third  time,  in  the  District  Court  of 
Ahmedabad,  before  the  then  Judgo,  A.  R.  Grant,  by  whom 
a  decree  was  passed,  on  the  7th  of  January  1867,  confirming 
the  aforesaid  decree  of  tho  Munsif  of  Gogo,  with  all  costs  on 
tho  defendant. 

The  defendant  then  preferred  another  special  appeal 
(No.  112  of  1867)  to  the  High  Court,  upon  the  following 
grounds  of  objection  to  tho  decree  appealed  against : — That 
it  was  contrary  to  law  in  that  :  (1)  It  was  pronounced  at  a  ^„ 
timo  when  the  judgment  was  not  written  out  by  the  Judge, 
and  was,  therefore,  not  capable  of  being  recorded;  (2)  The 
judgment  was  written  by  the  Judgo  nearly  a  year  after  the  \  , 
case  was  heard,  and  at  a  time  when  he  was  suspended  from 
his  office  of  Judge,  and  when  the  office  was  held  by  another 
individual ;  (3)  Tho  Judge  had  held  the  custom  ofLatia 
Garasids  to  differ,  according  as  tho  estates  in  dispute  were 
large  or  small,  and  that  in  the  absence  of  evidence  of  any 
difference  of  custom  ;  (  t)  The  Judge  had  decided  contrary 
to  the  custom  governing  largo  estates,  which  he  held  un- 
doniably  proved. 

The  case  was  heard  on  the  11th  of  July  1867,  before 
Coucn,  C.J.,  Newton  and  Warden,  JJ, 
iv. — 14  a  c 
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18fi7. 


b  i  I A  GVATBAJteJ  I 
J.V  LAMSAN'GJI 

V. 

Pabta'bsaitqji 
Ajja'bua'i 


Nanabhai  llaridas,  for  the  appellant : — Mr.  Grant  did  not 
hold  the  office  of  District  Judge  when  he  wrote  the  judg- 
ment in  this  case,  and  the  judgment  was  not  written  out 
when  he  stated  in  court  what  his  decision  was.  There  was 
I  no  Imdence  to  warrant  the  finding  of  the  J  udge  that  the 
custom  of  the  Latia  Garasias  differed,  according  as  the  es- 
tates in  dispute  were  large  or  small. 

No  one  appeared  for  the  respondent.    The  decree  of  the 
I  District  Court  in  Gujarati  was  produced,  dated  the  27th  of 
January  ..18G<>,  and  signed  by  the  Judge  and  indorsed l>y  the 
Sheristedar,  as  recorded  in  the  case  on  that  day. 


Cur.  adv.  wilt. 


Couch,  C.J.:— We  are  of  opinion  that  the  not  writing 
a  judgment,  containing  the  reasons  for  the  decision,  before 
the  decreo  was  passod,  has  not  affected  the  decision  of  this 
case  upon  the  merits,  and  is  not  a  ground  of  special  appeal. 

Act  XXXIII.  of  1 854,  Sec.  4,  expressly  provided  that 
no  appeal  should  lie  on  the  ground  of  non-compliance  with 
similar  provisions  to_those  of  JSec^  3.59  of  Act  VIII.  of  1850. 

The  Code  of  Civil  Procedure  has  not  exprcsssly  so  pro- 
vided ;  but  it  may  have  been  considered  by  the  Legislature 
that  the  provisions  of  Sees.  350  and  372  would  be  quite 
sufficient  to  show  that  the  point  under  consideration  was  not 
a  ground  of  appeal. 

In  this  view  of  the  Law,  even  if  we  entertained  any  doubt, 
which  wo  do  not,  we  are  supported  by  a  decision  of  tho 
Calcutta  High  Court,  where  Sir  Barnes  Peacock,  C.  J.,  and 
Lcvinge,  J.,  held  that  the  mere  circumstance  that  the  judg- 
ment was  delivered  out  of  court  was  not  a  ground  of  special 
appeal. 

As  to  the  other  point  taken,  the  finding  of  the  Judge  is  one 
of  fact  upon  the  evidence,  and  there  is  no  error  in  law  in  his 
decision,  which  we  affirm  with  costs. 

Decree  affirmed. 
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N  S.  A.  No.  211  of  1867,  the  original  suit  was  brought  by  1887. 


tlie  special  respondent  to  compel  the  defendants  (special  l^kumi  ka  m 
appellants)  to  close  certain  windows  overlooking  an  inclosure    ,  '"' 
attached  to  tho  plaintiffs  house,  and  thereby  encroaching  Taiakchamd 
on  his  privacy. 

The  Principal  Sadr  Arain  of  Ahmedabad  threw  out  the 
plaintiff's  claim ;  but  the  District  Judgo,  A.  E.  Grant,  in 
Appeal  Suit  No.  240  of  1804,  on  tho  27th  of  January  1SGG, 
reversed  his  decision,  and  passed  a  decreo  for  the  plaintiff, 
ordering  the  windows  to  be  closed. 

Against  this  decree  a  special  appeal  was  preferred,  which 
came  on  for* hearing  on  tho  11th  of  July  1867,  before  Couch, 
C.J.,  Newton  and  Warden,  J  J. 

Dhirajlal  Mathu/rad&s,  for  tho  appellant,  contended  that 
the  judgment  in  this  case  was  contrary  to  law,  as  it  was 
written  by  Mr.  Grant  after  he  had  ceased  to  hold  tho  office  I 
of  Judgo  ;  and  was  not  pronounced  by  him  in  open  court,  I 
with  the  reasons  for  the  decision,  as  directed  by  Sec.  359  | 
of  Act  VIII.  of  1809. 

Shdntaram  Nurdyan,  for  the  respondent,  contended  that 
that  point  could  not  be  raised,  as  there  was  nothing  to  show 
that  the  Judge  had  ceased  to  hold  office  on  the  day  the 
judgment  was  written.  After  the  hearing  of  the  appeal  on 
the  27th  of  January  1866,  tho  decree  was  signed  by  the 
Judge,  and  indorsed  by  the  Sheristedar,  as  recorded  in  the 
suit  on  that  day.  There  is  also,  on  the  petition  of  appeal,  a 
note  by  Mr.  Grant  of  his  decision. 

Cur.  adv.  vult. 

Couch,  C.J.  : — We  are  of  opinion  that  the  irregularity  ob- 
jected to  has  not  affected  the  merits  of  this  case ;  and  that 
thore  is  no  ground  of  special  appeal. 

Decree  affirmed. 

Note.— In  Special  Appeal  No.  213  of  1867,  decided  on  the  3rd  of  July, 
it  was  held  by  Newton  and  Warden,  J  J.,  that  the  not  giving  reasons, 
when  the  decree  of  the  lower  court  is  reversed,  is  not  a  ground  of  special 
appeal.    And  sec  1  Calc.  TV.  Rep.,  Civ.  R.,  244  j  2  CaTc.  W.  Rep.,  Civ. 
R.,  77  ;  5  Calc.  W.  Rep.,  Civ.  R.,  178.— Ed. 
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1867.  Special  Appeal  No.  273  of  1866. 

Sept.  In. 

Dullabh  Jogi  and  others   Appellants. 

Ka'ba'yan  LAKHu'and  others  Respondents. 

}  \  /  Act  VHL  of  1859,  Sees.  2,  31,  36—  Cause  of  Action  "  Heard  and  De- 

termined"—  Valuation  of  Claim — Rejection  of  Suit  after  Registration  of 
Plaint— Fresh  Plaint— Reg  II.  of  1827,  Sec.  XXI. 

A  suit  was  brought  in  the  Court  of  a  Munsif,  who  gave  judgment  for 
the  plaintiffs,  but  his  decree  was  reversed  by  the  District  Judge,  on  the 
ground  that  the  claim  was  improperly  valued.  A  second  suit,  on  the  same 
cause  of  action,  was  then  brought  in  the  Court  of  the  Munsif,  who  again 
decided  for  the  plaintiffs ;  but  his  decree  was  reversed  by  the  District 
Judge,  on  the  ground  that  the  suit  was  prohibited  by  lleg.  II.  of  182/, 
Sec.  xxi.  The  High  Court,  on  special  appeal,  reversed  that  decision, 
and  remanded  the  suit ;  and  the  District  Judge  then  threw  out  the  claim, 
under  Sec.  2  of  Act  VIII.  of  1859,  ou  the  ground  that  the  cause  of  action 
had  alreadv  been  heard  and  determined.  In  a  second  fcj>eeial  appeal 
against  this  decision  :— 

Held  that  the  plaintiffs  were  not  precluded  from  presenting  a  fresh 
plaint  in  respect  of  the  same  cause  of  action  ;  and  that  the  case  came  with- 
in the  spirit  of  Sec.  36  of  Act  VIII.  of  1859  ;  as,  there  being  no  express 
power  given  by  the  Code  to  reject  a  plaint  after  it  had  been  registered 
by  reason  of  the  claim  being  improperly  valued,  the  doing  so  ought  to 
have  only  the  same  effect  as  if  the  plaint  had  been  originally  rejected. 

fTHE  plaintiffs  (special  appellants)  brought  a  suit,  in  the 

Court  of  the  Munsif  at  Surat,  to  compel  tho  defendants 

(special  respondents),  to  allow  them  to  use  certain  cooking 

utensils  for  caste  purposes. 

The  Munsif  gavo  judgment  for  the  plaintiffs;  but  tho 
Judgo  in  appeal  reversed  his  decree,  and  rejected  the  suit, 
on  the  ground  that  the  claim  was  improperly  valued. 

Tho  plaintiffs  then  presented  a  fresh  plaint,  in  respect  of 
the  samo  cause  of  action,  which  was  admitted  and  registered 
by  the  Munsif,  who  again  decided  in  favour  of  the  plaintiffs. 

On  appeal,  tho  District  Judge,  C.  H.  Cameron,  again 

reversed  tho  MunsiPs  decree,  on  the  ground  that  the  suit 

was  barred  by  Reg.  II.  of  1827,  Sec.  xxi.  (a) 

(a)  Sec.  xxi.  : — "  The  jurisdiction  of  the  Civil  Court  shall  extend  to  the 
cognisance  of  all  original  suits  and  complaints  between  natives  and  others 
*  *  *  respecting  the  right  to  moveable  or  immoveable  property,  rents, 
Government  revenues,  debts,  contracts,  marriage,  succession,  damages  for 
injuries,  and  generally  of  all  suits  and  complaints  of  a  civil  nature,  it  bein^ 
understood  that  no  interference  on  the  part  of  the  Court  in  caste  questions 
is  hereby  warranted,  beyond  the  admission  and  trial  of  any  suit  instituted 
for  the  recovery  of  damages  on  account  of  an  alleged  injury  to  the  caste 
and  character  of  the  plaintiff,  arising  from  some  illegal  act  or  unjustifiable 
conduct  of  the  other  party."— Ed. 
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The  plaintiffs  then  presented  a  special  appeal  (No.  226  of  1867. 

1865)  to  the  High  Court,  which  was  heard,  on  the  5th  of  Du"a;hJ"01 
Docember  1865,  before  Warden  and  Jana'rdan  Va'sudevji,  J  J.  N/ea'tam 

Per  Curiam  The  Court  holds  that  Reg.  II.  of  1827,  Sec. 
xxi.,  CI.  1,  is  not  applicable  to  a  claim  of  this  nature,  namely, 
the  right  to  be  allowed  to  use  certain  cooking  utensils. 
The  Court,  therefore,  reverses  the  decree  of  the  lower  court, 
and  remands  the  case  for  re-trial  on  the  merits. 

Case  remanded. 

The  appeal  (No.  149  of  1864)  then  came  on  for  re-hearing, 
in  the  District  Court,  before  C.  G.  Kemball,  Acting  Judge 
of  Surat,  who  recorded  the  following  decision  : — 

"  The  issues  for  decision  are  : — (1)  Whether  this  action  is 
within  the  cognisance  of  the  civil  courts,  as  regards  Sec.  2 
of  Act  VIII.  of  1859  j  (2)  If  it  is,  whether  the  claim  urged 
by  the  plaintiffs  was  sufficiently  established  on  the  evidenco 
to  warrant  the  decree  passed  by  the  Munsif. 

u  On  the  first  point,  I  am  of  opinion  that  this  suit  cannot 
be  maintained,  the  same  cause  of  action  having  already  been 
heard  and  determined  in  a  suit  decided  on  the  8th  of  July 
1863.  It  is  true  that  the  said  suit  was  decided  on  a  preliminary 
point  respecting  the  amount  entered  in  the  plaint^  but  that 


)cs  not,  in  my  opinion,  affect  the  question  at  issue,  whether 
the  present  suit  is  within  the  cognisance  of  the  civil  courts. 

u  With  regard  to  the  second  point,  it  appears  unnecessary 
to  express  any  opinion  beyond  remarking  that,  after  reading 
over  the  evidence,  I  demur  to  the  Munsif  s  finding. 

M  On  the  first  point  the  decision  of  the  lower  court  is  re- 
versed, with  costs  on  the  respondents." 

The  plaintiffs  then  preferred  the  present  special  appeal, 
which  came  on  for  hearing  this  day  before  Couch,  C.J.,  and 
Newton,  J. 

Shdntdrdm  Narayan,  for  the  appellants  :— The  first  suit 
having  been  rejected  by  the  District  Court  in  appeal,  on  tho 
ground  that  the  claim  was  improperly  valued,  the  causo  of 
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1867.  action  could  not  be  said  to  "  have  been  heard  and  deter- 
Dull  abu  Jog.  mined  „  ^  meaning  0f  gec>  2  of  Act  VIII.  of  1859.  {b) 

Nl'Ekhu^  Ndnabhai  Haridas,  for  the  respondents  :t— The  plaintiff  is 
et  al.  only  entitled  to  present  a  fresh  plaint  in  respect  of  the  same 
cause  of  action,  under  Sec.  36  of  Act  VIII.  of  1859,  when 
the  former  plaint  has  been  rejected  "  on  any  of  the  grounds 
mentioned  in  Sees.  29  and  31 "  of  the  Act  But  in  this  case 
the  first  plaint  had  been  admitted  and  registered,  and  the 
Munsif  heard  the  suit,  pronounced  his  judgment,  and  made 
a  decree,  which  was  reversed  in  appeal  by  the  District 
Judge.  The  cause  of  action  in  the  first  suit  was,  therefore, 
"  heard  and  determined ; and  a  second  suit  between  the 
same  parties  on  tho  same  cause  of  action  was  prohibited  by 
y    Sec.  2  of  Act  VIII.  of  1859. 

Couch,  C.J. : — This  case  comes  within  the  spirit  of  Sec. 
_  36of  Act  VIII.  of  1859. 

There  is  no  express  power  given  by  the  Code  of  Civil 
Procedure  to  reject  a  plaint,  after  it  has  been  registered,  on 
the  ground  that  the  claim  had  been  improperly  valued. 
When  a  suit,  therefore,  is  rejected  at  any  subsequent  stage 
of  the  proceedings  on  that  account,  the  rejection  ought  to 
have  only  the  same  offect,  as  if  tho  plaint  had  been  originally 
rejected,  in  accordance  with  Sec.  31  of  the  Act,  when  it  was 
presented  for  registration. 

Independently  of  Sec.  36  of  the  Act,  we  should  have  held 
jjpon  principle  that  in  such  a  case  as  this,  the  action  was  not 
barred.  The  former  suit  was  not  heard  and  determined,  for 
it  failed  by  reason  only  of  an  informality  j  and  it  would  be 
contrary  to  all  principles  of  justice  that  the  parties  should 
be  held  to  be  conclusively  barred  thereby. 

We,  therefore,  reverse  the  decree  of  the  District  Judge, 
and  remand  tho  case  once  more ;  and  in  doing  so  we  express 
a  hope  that  it  may  now  at  last  be  decided  upon  the  merits. 
Tho  costs  to  follow  the  final  decision. 

Decree  reversed  and  suit  remanded. 

(b)  Sec.  2  : — "  The  Civil  Courts  shall  not  take  cognisance  of  any  suit 
brought  on  a  cause  of  action,  which  shall  ham  been  heard  and  determined 
by  a  Court  of  competent  jurisdiction,  in  a  former  suit  between  the  same 
parties,  or  between  parties  under  whom  they  claim."— Ed. 
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Special  Appeal  No.  38  4  of  18G6. 

Ma'deavra'v  Ra'ghavendka  Appellant. 

Ba'lkrishna  Ra'ghavendra  et  al  Respondents. 

Usage— Family  Custom— Hindu  Law. 

Evidence  of  the  acts  of  a  single  family  repugnant  or  antagonistic  to  the 
general  law  will  not  establish  a  valid  custom  or  usage  enforceable  in  a 
Court  of  Justice. 

Tarn  Chand  v.  Reeb  Ram  (3  Mad.  H.  C.  Rep.  50)  followed.: 

"THIS  was  a  Special  Appeal  against  tho  decision  of  W. 

Sandwith,  Joint  Judge  of  the  District  of  Dharwar,  in 
Appeal  Suit  No.  476  of  1 865,  confirming  the  docision  of  tho 
Munsif  of  Chikodi. 

The  plaintiff,  Mudhavrav,  brought  this  suit  to  obtain  pos- 
session of  a  portion  of  an  ancestral  house  in  tho  possession 
of  the  defendants,  alleging  that  by  tho  custom  of  thoir  family 
he  as  tho  eldest  brother  was  entitled  to  the  whole  of  it. 

The  defendants  denied  the  family  custom,  and  assorted 
that  the  case  was  governed  by  tho  general  principles  of 
Hindu*  law. 

Tho  Joint  Judge  considered  that  tho  Hindu  law  should 
take  precedence  of  the  custom  of  tho  country,  according  to 
Sec.  26  of  Reg.  IV.  of  1827,  and  under  this  view  confirmed 
the  MunsiFs  decree. 

Pee  Curiam  (Tucker  and  Gibbs,  JJ.) : — Tho  Court  are  of 
opinion  that  tho  Joint  Judge  has  ruled  incorrectly  in  de- 
claring that  under  Reg.  IV.  of  1827,  Sec.  26,  the  written 
Hindu  law  should  have  tho  effect  of  British  statute  law,  and 
take  precedenco  of  tho  usago  of  tho  country ;  but  in  tho 
present  case  no  usago  of  the  country  has  been  assorted. 

Tho  plea  urged  "By  tho  plaintiff  was  in  reality  that  thcro 
was  a  special  family  custom,  which  is  admittedly  opposed 
both  to  Hindu  law  and  the  ordinary  custom  among  persons 
bound  by  that  law,  of  which  he  sought  to  take  advantage. 
Wo  concur  in  tho  opinion  expressed  on  the  point  by  tho 
High  Court  of  Madras  in  Tara.  Chand  v.  Reeb  Ram  (a)i 

(a)    3  Mad.  II.  C.  Rep.  50. 

iv— la  A  c 
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jgjg      and  consider  that  no  evidence  of  the  acts  of  a  singlo  family 

Ra^haVeiJ  repugnant  or  antagonistic  to  tho  general  law,  will  establish 

D*A       a  valid  custom  or  usage  which  can  be  enforced  by  a  Court 

Ba^khishna  of  Justice,  and  we  hold  consequently  that  tho  court  of  first 
Ha  'gh  ave 

dra  instance  decided  correctly  in  refusing  to  inquire  into  tho 
oxistenco  of  such  special  family  custom.  We,  therefore, 
affirm  tho  decree  of  the  lower  courts :  costs  on  the  special 
appellants. 

Decrees  affirmed. 
1867.  Special  Appeal  No.  46  of  1867. 

March  21.  sr  rsr  j 


f 


Dhondu'  Mathura'da's  Na'ik  Appellant. 

Ra'mji  valad  Hanmanta'  Ka'kda'  Respondent 

Sale— Sheriff's  Sale  —  Immoveable  Property  —  Warranty  —  Caveat 

Emptor. 

In  a  sale  of  immoveable  property  made  by  a  Civil  Court  in  execution  of 
a  decree,  there  ia  nq^  implied  warranty  by  the  execution  creditor  of  the 
title  of  the  judgment  debtor — the  maxim  "  caveat  emptor"  applying. 

rpHIS  was  a  Special  Appeal  from  tho  decision  of  A.  Richard- 
A  son,  District  Judge  of  Ahmednagar,  in  Appeal  Suit  No. 
350  of  1866,  confirming  the  decree  of  the  Munsif  of  Sinnar. 

Tho  case  was  argued  beforo  Tucker  and  Gibds,  JJ. 

Shdntardm  Nardyan  and  Pandurang  Balihhadra  for  the 
special  appellant. 

Qanesh  Eari  Patvardkan  for  the  special  respondent. 

The  facts  of  the  case,  so  far  as  material,  appear  from  the 
following  judgments,  delivered  this  day : — 

GiBBSr  J.: — This  is  a  suit  brought  by  Ramji  against 
Dhondu  to  recover  damages  which,  he  alleged,  had  accrued 
by  Dhondu  having  attached,  and  the  Court  having  sold, 
certain  land  as  the  property  of  Dhondu's  judgment  debtor, 
Rama,  but  which  was  subsequently  decided  by  decree  of  the 
Court,  in  a  suit,  "  Rdmji  v.  R&ma"  not  to  belong  to  that 
person. 

The  Munsif  held  that  it  was  incumbent  on  Dhondu  to 
prove  that  the  land  belonged  to  his  judgment  debtor,  and 
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found  for  Rdmji  accordingly ;  but  the  District  Judge  re-  1667- 
versed  this  decree,  and  returned  the  caso  for  re-trial,  whereat    m  "na^k 
the  Munsif  again  found  in  favour  of  Ramji,  and  this  latter  Ra^ji 

decree  the  District  Judge  confirmed  on  appeal.  Ranmanta'. 

A  special  appeal  was  admitted  against  this  judgment  of 
the  District  Judge,  and,  on  tho  case  coming  on  for  hearing, 
the  pleader  for  the  special  respondent  took  the  objection 
that  it  was  a  Small  Cause  Court  case,  and  therefore  that  no 
special  appeal  would  lie. 

Wo  held  this  objection  to  bo  untenable,  as  on  perusing 
tho  proceedings  in  tho  lower  courts,  we  found  that  they  had 
decided  a  question  of  title  to  immoveable  property,  and  that 
in  consequence,  under  the. ruling  of  W.  D.  Dikshtt  v.  B.  V. 
D'tkslut  (a),  a  special  appeal  would  lie. 

Tho  pleader  for  the  special  respondent  objected  to  the 
decree  as  being  contrary  to  law,  because  there  was  no  war- 
ranty, either  expressed  or  implied,  and  that  to  such  sales  j 
the  maxim  caveat  emptor  applied.  It  was  attempted  to  bo 
shown  on  tho  other  side  that  the  maxim  did  not  apply,  and 
that  the  purchaser  at  a  Court's  sale  purchased,  at  all  ovents, 
under  an  implied  warranty. 

The  case  was  adjourned  for  examination  of  precedents, 
but  none  have  been  cited  save  Samhhuldl  v.  TJw  Collector  of 
Surat  (h),  in  which  the  application  of  the  maxim  caveat  emptor 
is  incidentally  mentioned  ;  but  upon  examining'the  report,  it 
appears  that  the  Judicial  Committee  of  the  Privy  Council  dis- 
posed of  tho  caso  on  an  entirely  different  point,  and  abstained 
from  expressing  any  opinion  as  to  the  applicability  of  the 
maxim.  It  therefore  becomes  necessary  to  look  elsewhere 
for  precedents  to  guide  the  Court  in  its  decision. 

Among  tho  leading  cases  in  England  are  Morhy  v.  Atom* 
borough  (c)  and  Chapman  v.  Spiller  (d).  The  latter  in  parti- 
cular meets  the  question  of  Sheriffs'  sales  and  tho  title  ac- 
quired thereat. 

A  review  of  theso  cases  shows  that  under  the  Roman  Law 
(Domat,  Vol.  I.,  Book  1,  Tit.  28  :  2  Strahaii's  Translation, 

(a)    2  Bom.  H.  C.  Rep.  4. 
(b)  8  Moor.  P.  C.  Rep.  22.       (e)  3  Ex.  500.       (d)   14  Q.  B.  621. 
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Vol.  I.,  p.  GO)  14  the  seller  ought  to  warrant,  that  is,  secure, 
m"S'    the  buyer  in  the  peaceful  possession  of  the  thing  sold;" 

Ra^mji  **ut  aga*nst  tnis  tnero  is  a  note  which  corresponds  with  Coko 
Hanmanta'.  Littleton  102  a:  "although,  by  the  civil  law,  every  man  is 
bound  to  warrant  the  thing  ho  sclleth  or  convoyeth,  albeit 
there  is  no  express  warranty ;  but  tho  Common  Law  bindeth 
him  not,  unless  there  be  a  warranty,  either  in  deed  or  in 
law,  for  caveat  emptor  f  and  this  is  the  rule  of  law  of 
English  Courts,  "  except  fraud  bo  proved  against  tho 
vondor,"  as  is  laid  down  by  Littledale,  J.,  in  Eardly  v. 
Garrett  (e)  :  "  the  scienter  or  fraud  is  tho  gist  of  the  action 
where  there  is  no  warranty/'  In  Morley  v.  Attenbormigh  it 
was  held  that  at  a  public  auction  of  unredeemed  pledges,  the 
purchaser  could  not  recover  against  the  vendor  when  the 
chattel  sold  subsequently  turned  out  to  belong  to  a  third 
party  who  recovered  it  from  the  purchaser,  as  in  such  a  case 
no  warranty  was  given. 

But  the  case  of  Chapman  v.  Spiller  more  particularly  ap- 
plies to  the  special  appeal  before  us,  as  in  that  tho  question 
was  whether  at  a  Sheriff's  sale  in  England  any  warranty  was 
given  or  implied;  and  the  Judges  of  the  Queen's  Bench 
held,  chiefly  on  the  authority  of  Morley  v.  Attenborough,  that 
\y'  there  was  none.    And  that  such  had  been  the  rule  for 

many  years  is  shown  by  the  following  observation  of  Parlce, 
B.,  quoted  in  that  case  (from  18  L.  J.,  N.  S.  Ex.,  150) :  "  I 
recollect  contending  before  Sir  James  Mansfield,  that  in 
a  sale  by  tho  Shoriff  a  warranty  of  title  was  implied,  and 
my  position  was  received  with  much  contempt  and  astonish- 
ment, and  I  was  asked  to  produce  an  authority  for  it." 

This  seems  decisive.  If  fraud  had  been  shown,  it  would, 
as  above  noticed,  have  alterecTtne  case  ;  but  in  the  present 
suit  fraud  is  not  asserted,  much  less  established,  although 
the  District  Judge,  by  a  method  of  reasoning  peculiar  to 
himself,  and  which  the  Court  cannot  follow,  holds  that  be- 
cause, in  a  suit  subsequently  brought,  tho  land  in  dispute  was 
held  not  to  belong  to  Rama,  "therefore  the  attaching  credi- 
ts   9  B.  &  C.  928. 
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tor,  Dhondti,  cheated  within  the  terms  of  the  Penal  Code  I8fl7.  f 

"  as,"  the  District  Judge  adds, "  ho  by  attaching  and  obtain-  m.'n/u'r 

ing  the  sale  intentionally  induced  some  person,  i.e.,  Rama,  hjl^ot 

the  original  plaintiff,  to  do  that  which  he  would  not  have  Hanmaxta'. 
done  if  he  wore  not  so  deceived — purchaso  at  auction  and 
pay  for  tho  field  which  had  not  been  delivered  to  him,  and 
for  which  Us.  151  were  made  over  to  the  judgment  creditor, 
Dhondd,  who  should  thercforo  be  held  liable  for  the  pecuniary 
injury  which  plaintiff  suffered." 

An  examination  of  tho  papers  shows  that,  so  far  from 
fraud  being  alleged  on  the  first  trial  in  appeal,  the  District 
Judge  found  the  land  belonged  to  the  family  of  Rama,  the 
person  in  whose  name  it  was  attached,  and  further  held  that 
there  was  no  evidonco  of  separation  between  Rama's  father 
and  uncle,  showing  at  all  events  a  prima  facie  title  therein. 

There  is  one  matter,  however,  which  needs  notice.  It  may 
be  said  that  Sheriffs'  salos  in  England  never  includo  immove- 
able property,  only  chattels ;  and  that  therefore  a  different 
rulo  should  be  applied  to  Courts'  sales  in  this  country  at 
which  immoveable  property  is  sold;  but  I  see  no  good 
reason  for  this.  The  Code  of  Civil  Procedure  contains 
clausos  by  which  every  person  may  defend  his  right  to  im- 
moveable property  improperly  attached,  while  what  is  sold  is 
merely  "  the  right,  title,  and  interest "  of  the  judgment 
debtor,  and  that  without  any  warranty  :  so  that  the  pur- 
chaser is  left  to  his  own  resources,  and,  with  the  registration 
records  at  hand,  he  cannot  be  permitted  to  sit  still  and  then 
plead  that  he  has  taken  nothing  by  his  bargain,  when  the 
right,  title,  and  interest  of  the  judgment  debtor  subse- 
quently prove  to  be  nothing  at  all. 

Although  no  precedents  have  been  produced,  I  cannot  help 
being  of  opinion  that  the  doctrine  of  the  English  courts,  as 
laid  down  in  Chapman  v.  Spiller,  must  be  the  practice  of 
the  courts  here,  as  otherwise  cases  would  certainly  have  arisen 
in  which  purchasers  would  have  sought  to  recover  against 
the  vendors,  as  in  the  present  case.  We  have  heard  of  none, 
although,  both  on  the  Original  side  of  this  court  and  also 
in  the  Mofussil,  such  sales  are  of  frequent  occurrence. 
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18C7-         I  am  of  opinion  that  we  must  reverse  the  decrees  of  the 
M.  Na'ik    Munsif  and  District  Judge,  and  throw  out  Ramji's  claim  with 
all  costs. 


V. 

Ra'mji 
Hanxakta". 


Tucker,  J. :— I  concur  in  the  conclusion  at  which  my  bro- 
ther Gibbs  has  arrived,  and  consider  that  in  sales  of  immove- 
able property  made  by  a  civil  court  in  execution  of  a  decree 
there  is  no  implied  warranty,  by  the  execution  creditor  who 
has  caused  the  sale,  of  the  title  of  the  judgment  debtor.  The 
proclamation  declares  that  the  sale  extends  only  to  the  right, 
title,  and  interest  of  the  judgment  debtor  in  the  property  put 
up  at  auction ;  and  a  purchaser  is  bound  to  satisfy  himself  of 
the  character  and  extent  of  this  interest  before  he  bids ;  and 
in  case  it  should  turn  out  that  the  judgment  debtor  has  no 
interest  whatever  in  the  land  or  other  real  estate  put  up  for 
sale,  the  purchaser  has  no  remedy  against  the  *  execution 
creditor,  unless  he  can  establish  fraud  or  wilful  misrepresent- 
ation on  the  part  of  that  person. 


It  has  been  held  in  S.  A.  No.  417  of  1861,  and  Cases  2 
and  3  of  1866,  that  a  person  whose  property  has  been  wrong- 
fully sold  in  execution  of  a  decree  passed  against  some  other 
person,  can  recover  damages  against  tho  execution  creditor 
for  any  loss  which  he  may  have  suffered  in  consequenco  of 
the  act  of  the  latter  in  attaching  and  selling  property  which 
did  not  belong  to  his  judgment  debtor  :  and  I  think  there 
can  bo  no  question  of  the  soundness  Of  these  decisions %  But 
tho  positions  of  the  purchaser  and  of  the  person  whose  pro- 
perty has  been  wrongfully  sold  are  different.  In  tho  latter 
case  the  injury  is  entirely  the  result  of  a  wrongful  act  by 
another  person,  while  in  the  former  it  is  mainly  attributable 
to  a  want  of  care  and  caution  on  the  part  of  the  injured 
individual  himself.  So  that  a  person  may  be  justly  entitled 
to  compensation  in  the  one  instance  when  he  would  not  bo 
in  the  other.  The  decrees  of  tho  District  Judge  and  Munsif 
must  bo  reversed,  and  the  plaintiff's  claim  rejected,  who  must 
bear  all  the  costs  in  all  courts. 

Decrees  reversed. 
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Civil  Petition. 

Ex  parte  Bhikaji  Vithal  A'mbekar. 

Surety— Execution—Appeal— Act  XXIII.  of  1861,  Sec.  11— Cte.  Proc. 
*~   Code,  Sec.  204. 

By  virtue  of  Sec.  11  of  Act  XXIII.  of  1861  and  the  provisions  of  Sec. 
204  of  the  Code  of  Civil  Procedure,  an  appeal  lies  from  an  order  passed  in 
a  matter  between  a  judgment  creditor  and  sureties  on  behalf  of  a  judg- 
ment debtor  for  the  performance  of  the  decree. 

BHIKA'JI  VITHAL  A'MBEKAR  sued  one  Trimbakrav 
Bhikaji,  and  obtained  an  order  for  tho  attachment  of 
his  property  before  judgment. 

Tho  property  was  accordingly  attached,  but,  in  conse- 
quence of  Raghunath  Dashrathshet  and  Shekh  Hdru  valad 
Kadar  becoming  sureties  for  the  fulfilment  of  any  decree 
that  might  be  passed  up  to  a  thousand  rupees,  it  was  ro- 
loasod  from  attachment. 

Bhikaji  having  obtained  a  decree  on  tho  30th  of  July 
1864  for  Rs.  671,  applied  for  execution  of  tho  same  against 
the  aforesaid  sureties  in  April  1866,  and  attached  their  re- 
spective properties. 

The  Sadr  Amin  of  Ratnagirf,  Rav  Saheb  Daji  Govind  Gupte, 
upon  the  application  of  Raghunath  alone,  ordered  the  attach- 
ment on  the  properties  of  both  the  sureties  to  be  removed. 

An  appeal  having  been  made  by  tho  petitioner  to  the 
Acting  Senior  Assistant  Judge  of  tho  Konkan  at  Ratnagiri, 
J.  R.  Naylor,  he,  without  going  into  the  merits,  laid  down 
a  preliminary  issue,  viz.,  whether  an  appeal  would  lie  in  tho 
case;  and  decided,  on  the  22nd  of  May  1867,  that  it  would 
not,  as  in  his  opinion  sureties  could  not  bo  considered  as 
parties  to  tho  suit.  Against  his  order  the  present  petition 
was  presented,  and  on  this  day  camo  on  for  hearing. 

BJiairavanath  Mangesk,  for  the  petitioner,  argued  that 
the  decision  of  the  court  below  was  contrary  to  the  provisions 
of  Sec.  204  of  Act  VIII.  of  1859,  and  Sec.  11  of  Act  XXIII. 
of  1861.    He  submitted  that  an  appeal  would  lie. 

Pee  Cubiam  (Couch,  C.J.,  Newton  and  "Warden,  JJ.):— 
Mr.  Naylor  is  to  be  informed  that  the  court  has  already  held, 
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Bhika'ji 

VlTHAt 

A's 


in  the  caso  of  the  transfer  of  a  decree,  that  by  the  provisions 
of  Sec.  208  of  the  Code  of  Civil  Procedure,  an  appeal  will 
lie,  under  Sec.  11  of  Act  XXIII.  of  1861,  on  a  question 
between  the  assignee  of  the  decree  and  the  judgment  debtor. 
Under  a  similar  provision  contained  in  Sec.  201,  the  Court 
considers  that  an  appeal  lies  in  a  matter  between  the  judgment 
creditor  and  the  surety  of  the  judgment  debtor.  The  order 
of  the  Acting  Senior  Assistant  Judge  is,  therefore,  revorsed. 
He  is  directed  to  hear  the  appeal  preforred  to  him. 

Acting  Senior  Assistant  Judge's  order  revei'scd. 


March  28. 


c  .fit 


Civil  Petition, 

Cha'ngo  valad  Dudha'  Maha'jan   Petitioner. 

Ka'lura'm  Na'ra'yanda's  Opponent. 


Adjustment  of  Decree  out  of  Court— Presumption— Civil  Proc.  Code, 
Sec.  206— Act  XXIII.  of  1861,  Sec.  11. 

K.,  an  execution  creditor  of  C,  applied  to  the  Court  by  which  the 
decree  was  passed,  and  caused  C.  to  be  imprisoned  under  it.  C.  then 
entered  into  a  compromise  upon  certain  terms  with  K.  for  the  adjust- 
ment of  the  decree,  and  K.  thereupon,  but  without  certifying  the  terms  of 
suck  adjustment  to  the  Court,  petitioned  for  the  release  of  C,  who  was 
accordingly  released. 

Subsequently  K.  again  applied  to  the  Court  to  compel  satisfaction  of  the 
whole  amount  of  the  decree  against  C. 

This  application  was  opposed  by  C,  on  the  ground  that  an  adjustment 
of  the  decree  had  taken  place  between  him  and  K.  The  Judge,  however, 
refused  to  enter  into  the  question  of  the  adjustment,  as  the  terms  of  it  had 
not  been  certified  to  the  Court,  under  Sec.  206  of  the  Civil  Proc.  Code. 

Held,  on  appeal,  that  the  Judge  was  in  error  ;  that  it  was  the  duty  of 
K.,  on  applying  for  the  release  of  C,  to  certify  the  adjustment  to  the  Court ; 
that  it  would  be  unjust  to  allow  him  to  take  advantage  of  his  own  omission 
to  do  so,  and  that,  not  having  done  so,  the  presumption  against  him  was 
that  the  decree  had  been  satisfied  in  full,  but  that,  under  the  circumstances, 
it  would  be  the  most  equitable  course  to  direct  the  Judge  to  inquire  into 
the  terms  of  the  adjustment. 

Case  remanded  for  that  purpose. 

riHATSfGO  presented  a  petition  (a)  to  tho  High  Court,  in 
which  he  stated  that  Kaluram  Narayandas,  by  his 
agent,  Govind  Kamchandra  Garud,  obtained  a  decree  against 

(a)  See  Yeshvantrdv  Amritrdv  Jamin  v,  Ismail  Ali  Khun,  2  Bom.  JL  C. 
Kep.  99. 
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hiin  for  Rs.  0,250,  and  caused  him  to  be  imprisoned  in  the 
civil  gaol  in  execution  thereof ;  that  thereupon  he  (tho  peti-  w.BJL 
tioncr)  requested  one  Sambhaji  Ranoji  Ndik  to  undertake  to  xk'Uvka.'h 
pay  Rs.  8,000  to  the  plaintiff,  who,  in  consideration  of  this  Na'ra'yan- 
proinise,  allowed  the  petitioner  to  be  discharged  from  tho 
gaol ;  that  subsequently  the  petitioner  caused  ono  Shivram 
Ratanchand  to  pay  Rs.  5,000  to  the  aforesaid  Sambhaji  Ri'inoji 
Naik,  and  also  passed  a  bond  for  Rs.  3,000,  in  consideration 
of  his  having  undertaken  to  pay  Rs.  8,000  to  the  plaintiff; 
that  notwithstanding  this  compromise,  Krishm'iji,  another 
agent  of  the  plaintiff,  presented  a  petition  to  the  Civil  Court 
at  Dhulia,  for  the  execution  of  the  aforesaid  decree  and  for  tho 
recovery  of  the  whole  amount ;  that,  in  opposing  that  appli- 
cation, tho  petitioner  presented  a  petition  embodying  tho 
allegations  stated  above,  which  was  rejected,  the  following 
order  having  been  made  by  the  Honourable  G.  A.  Hobart, 
Judge  at  Dhulia  :— 

u  You  do  not  state  in  the  petition  that  the  said  adjustment 
was  made  through  the  Court,  or  that  it  was  certified  to  tho 
Court,  nor  do  you  show  that  such  was  the  case.  On  consi- 
dering Sec.  200  of  Act  VIII.  of  1859,  and  Sec.  11  of  Act 
XXI II.  of  1801,  there  does  not  appear  to  mo  to  bo  any 
ground  for  upholding  tho  argument  of  the  defendant. 
Your  petition  of  objection  is  therefore  rejected,  and  an  order 
is  issued  for  enforcing  the  plaintiff's  application  for  execu- 
tion of  the  decree." 


Chango's  petition  against  this  order  came  on  for  hearing 
this  day,  before  Coucu,  C.J.,  and  Warden,  J. 

A  Dhirajldl  Mathuradas,  for  the  petitioner: — Sec.  11  of  Act 
XXIII.  of  18G1  provides  that  "  all  questions  relating  to  sums 
alleged  to  have  been  paid  in  discharge  or  satisfaction  of  tho 
decree  or  tho  like,  and  any  other  questions  arising  between 
the  parties  to  the  suit  in  which  the  decree  was  passed,  and 
relating  to  the  execution  of  the  decree,  shall  be  determined 
by  order  of  the  court  executing  tho  decree,  and  not  by 
a  separate  suit."  Under  this  provision  the  District  Judge 
ought  to  have  inquired  as  to  the  payment  made  by  the 
petitioner.  It  is  quite  inequitable  to  call  upon  the  petitioner 
iv  — 16  a  c 
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1867.     |  to  pay  twice  over ;  and  it  would  bo  but  justico  to  him  to 


Ka'lura'm 
Na'ra'yan- 
da's. 


Maha  jan  I  allow  kis  allegations  to  be  inquired  into,  as  the  petition 
presented  by  the  opponent,  praying  for  the  discharge  of 
the  petitioner  from  arrest,  shows  clearly  that  the  decree  was 
adjusted.  In  a  case  similar  in  every  respect  to  the  one  now 
before  the  Court,  it  was  decided,  in  March  1863,  that  an 
inquiry  ought  to  have  been  made,  and  it  was  accordingly 
remitted  to  the  District  Judge  at  Puna  for  proof  and  de- 
cision as  to  tho  allegation  of  the  petitioner. 

Ganpatrdv  Bhuslmr,  for  tho  opponent,  argued  that  tho 
words  of  Sec.  206  were  imperative ;  and  the  District  Court 
could  not  recognise  any  adjustment  made  out  of  court ; 
and  that  it  was  so  held  in  several  cases  reported  in  the  Cal- 
cutta^WceklyL Reporter  > (?<) ;  and  that  there  had  been  no 
adjustment. 


Couch,  C.J.  :— Sec.  206  of  Act  VIII.  of  1859  provides  that 
u  all  moneys  payable  under  a  decree  shall  bo  paid  into  tho 
Court,  whose  duty  it  is  to  execute  tho  decree,  unless  such 
Court,  or  the  Court  which  passed  the  decree,  shall  otherwise 
direct.  No  adjustment  of  a  decree,  in  part  or  in  whole,  shall 
be  recognised  by  the  Court,  unless  such  adjustment  be  made 
through  the  Court,  or  be  certified  to  the  Court,  by  the  person 
in  whoso  favour  the  decree  has  been  made,  or  to  whom  it 
has  been  transferred  "  and  this,  being  unrepealed,  still  re- 
mains as  law,  notwithstanding  the  provisions  of  Act  XXIII. 
of  1861,  Sec.  11.  Both  these  sections  must  be  read  together, 
and  viewed  as  reconcilable  with  one  another  j  and  it  has 
been  so  held  by  the  Calcutta  High  Court  in  several  cases. 
In  addition  to  the  cases  cited  I  may  mention  a  recent  one, 
Bhya  Bhoopndth  Sahce  v.  Kunwan  and  others  (c),  where  Mr. 
Justico  Macpherson  held  that  "  Sec.  11  of  Act  XXIII.  of 
1861  must  be  read  along  with  Sec.  206  of  Act  VIII.  of  1859, 
which  expressly  enacts  that  no  adjustment  of  a  decree,  in 
part  or  in  whole,  shall  bo  recognised  by  tho  Court,  unless 
such  adjustment  be  made  through  the  Court,  or  be  notified 
to  the  Court  by  the  person  in  whose  favour  the  decree  has  been 

(b)   4  Calc.  W.  R.,  Mis.  A,  11,  21 ;  2  Calc  W.  R.,  Mis.  App.  43. 
(c)    7  Calc.  W.  R.,  Civ.  R.  134. 
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made,  or  to  whom  it  has  been  transferred.    Horc  the  adjust-  1867. 

ment  now  pleaded  was  not  made  through  tho  Court,  or  mIha'jan 
notified,  in  the  manner  provided  :  therefore,  it  cannot  be  ro-    „   *  , 

Ka  lura  m 

cognised  by  the  Court  (J).  The  lower  court  says  of  Sec.  206  Na'ua'yas- 
of  Act  VIII.  of  1859,  that,  Rowing  to  the  extreme  ignor- 
ance ofthe  bulkjof  the  people  of  the  district,  this  law  has 
never  been  rigidly  enforced,  and  it  has  been  the  custom  of 
our  courts  to  entertain  objections  of  this  nature,  and  to  re- 
cognise payments  not  made  through  or  notified  to  the  court  ^ 
in  the  prescribed  manner.*  Wo  have  only  to  remark  that 
the  provisions  of  the  Code  of  Civil  Procedure  are  impera- 
tive on  tho  point,  and  that  any  Court  which,  from  motives 
of  expediency,  advisedly  adopts  and  recognises  a^rbcetlure 
which  is  forbidden  by  the  Code,  is  guilty  of  a  serious  breach 
of  duty.  It  is  tho  business  of  Courts  to  administer  justice 
according  to  the  law  such  as  it  is,  not  according  to  the 
Judge's  idea  of  what  tho  law  ought  to  be." 

I  entirely  concur  with  Mr.  Justice  Macpherson.  My  brother 
Judge  Warden  and  the  other  Judges  of  tins  court  agree 
with  me.  But  we  have  been  referred  to  a  case  decided 
by  this  Court  on  tho  13th  of  March  1863.  The  facts 
of  that  case,  as  far  as  tliey  can  be  collected  from  the 
defendant's  petition  to  the  High  Court,  are,  that  Bhaichand 
obtained  a  decree  against  the  defendant's  muniin  in  tho  late 
Supreme*  Court,  and  applied  to  the  Puna.  District  Judge 
to  havo  tho .  defendant's  property  in  Puna  placed  under 
attachment  in  execution  of  that  decree.  After  the  property 
was  thus  attached,  the  defendant  entered  into  a  compro- 
mise with  the  plaintiff,  and  paid  him  Rs.  4,000  in  cash,  and 
arranged  to  pay  the  remainder  by  instalments.  The  attach- 
ment was  then  removed  on  the  application  of  the  plaintiff; 
and  the  defendant  thereupon  paid  the  first  instalment. 
Before  the  second  instalment  was  due,  the  plaintiff  again  ^  / 
applied  to  the  District  Judge  to  have  the  property  attached 
again;  and,  though  the  defendant  pleaded  the  abovementioned 
compromise,  the  District  Judge  refused  to  recognise  the  ad- 
justment as  it  was  made  out  of  court,  and  was  not  certified 

[d)    1  Calf.  W.  It.,  Mis.  R.  11. 
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 18(j7-  to  the  Court  by  tho  person  in  whose  favour  the  decree 

Maha'jam  had  been  made.    This  order  was  reversed  by  Sausse,  C.J., 

Ka'ujra'm    Forbes  an<*  Newton,  JJ. 

Na'ka'yan- 

da's.  I  think  this  decision  may  be  supported  upon  the  ground 

that  when  a  party  who  causes  a  person  to  be  taken  in  execu- 
tion of  a  decree  or  attaches  his  property,  after  the  attach- 
ment is  laid  or  the  person  is  sent  to  gaol,  applies  to  have 
the  attachment  set  aside,  or  the  debtor  set  at  large,  without 
stating  why  ho  docs  so,  ho  must  be  taken  to  have  had  his 
\f  decree  satisfied  ;  and  in  cases  where  the  decree  is  partly 
satisfied,  ho  must  so  state  to  tho  court,  and  show  what  the 
adjustment  really  was ;  and  if  he  neglects  to  do  so,  and  keeps 
back  that  information,  he  must  be  held  to  have  received 
satisfaction  in  full.  However,  the  decision  of  tho  13th  of 
March  18G3  does  not  appear  to  have  gone  to  that  extent. 

In  the  present  case  the  defendant's  property  was  not  un- 
der attachment,  but  his  person  was.  The  defendant  is  put 
into  gaol,  and  then  the  plaintiff  potitions  to  have  his  ap- 
plication cancelled  and  the  defendant  discharged;  but  ho 
does  not  admit  that  any  adjustment  was  made  at  the  time  : 
and  yet  I  cannot  conceive  that  the  plaintiff  did  all  this  for 
nothing.  Itjvill b£L  xathex  a  favour  to  him  that  we  do  not 
put  tho  strictest  construction  upon  his  act,  but  give  him  an 
opportunity  of  proving  how  far  the  decree  was  satisfied. 

I  think  the  justice  of  the  case  will  be  met  by  directing 
the  Judge  to  inquire  what  arrangements  or  adjustments 
were  made,  so  that  the  plaintiff  may  not  take  advantage  of 
his  own  omission  to  do  what  he  ought  to  havo  done. 

Warden,  J. : — I  concur. 

Per  Curiam  : — Tho  Judge  is  ordered  to  inquire  what  was 
tho  arrangement  or  adjustment  upon  which  the  plaintiff  peti- 
tioned for  tho  release  of  the  defendant  from  imprisonment, 
and  the  cancelling  of  his  application  for  the  attachment,  and 
to  give  effect  to  whatever  arrangement  or  adjustment  ho  may 
find  to  havo  been  so  made.  Costs  of  this  application  to 
follow  the  result  of  the  inquiry. 
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Special  Appeal  No.  G42  of  18GG. 

Nasarva'nji  Hormasji  ct  al  Appellants, 

Na'ra'yan  Trimbak  Pa'ti'l  ct  al.  ...Respondents. 

Ina'mda'r— "  SutC  tenure -Sdlset— Agent. 

An  Ina'mda'r  to  whom  a  village  has  been  granted  by  Government, 
though  bound  to  respect  all  existing  tenant  rights,  is  under  no  obligation 
to  grant  unoccupied  lands  in  "  Suti"  or  other  permanent  tenure,  or  to  re- 
grant  on  the  same  tenure  lapsed  suti  lands  ;  nor  does  the  mere  taking  up 
of  lands  in  such  a  village  constitute  the  occupiers  suti  tenants. 

An  inamdar's  agent  cannot,  without  express  authority  from  his  prin- 
cipal, grant  lands  on  suti  or  other  permanent  tenure. 

rTHIS  was  a  special  appeal  from  the  decision  of  R.  H.  Pin- 
A  hey,  Judgo  of  tlie  Konkan  District,  reversing,  in  Appeal 
Suit  No.  71  of  18GG,  the  decree  of  tho  Principal  Sadr  Amin 
at  Thana. 

The  caso  was  argued  beforo  Tucker  and  Gibbs,  J  J. 

Dhirajldl  Mathurddus  for  the  appellant. 

Yishvanath  Narayan  Mandlik  for  tho  respondent. 

The  facts  of  tho  case,  so  far  as  material,  appear  from 
the  judgment  of  the  Court,  which  was  delivered  this  day  by 

Tucker,  J. : — This  suit  was  instituted  by  tho  plaintiffs  as 
imimdars  of  the  villages  of  Valvai  and  Vadvan,  Taluka 
Salset,  District  Konkan,  against  their  agent,  tho  defendant 
Narayan  Trimbak  Pa  til,  to  recover  from  him — 1st,  certain 
sums  which,  it  was  alleged,  he  had  embezzled  during  his 
management ;  2ndly,  damages  for  loss  occasioned  by  his  not 
having  accounted  for  certain  sums  which  had  passed  through 
his  hands ;  3rdly,  certain  account  books,  which  ho  had  im- 
properly detained ;  4thly,  to  recover  from  him  and  tho  other 
defendants,  Parbhudas  Bhavanidas  and  Lakhmidas  Ambai- 
das,  certain  lands  in  each  of  the  villages  above  named, 
which,  it  was  alleged,  he  had  fraudulently  appropriated,  or 
had  fraudulently  alienated  to  the  other  defendants. 


126 


BOMBAY  HIGH  COURT  REPORTS. 


18g7-         The  principal  defendant,  Narayan,  admittod  that  he  had 
^Uokxau"  t>een  tne  plaintiffs  agent  in  the  management  of  the  said 
etai.      villages  from  A.D.  1846  to  a.d.  1862 ;  but  denied  that  ho  had 

Na'ra'yak  committed  any  embezzlement,  or  occasioned  any  loss,  by 
Tkimovk 

ft  ai.  neglect  or  otherwise,  or  that  he  had  kept  back  any  books,  or 
taken  up  lands  for  himself,  or  alienated  lands  to  any  other 
persons,  in  any  illegitimate  manner.  Ho  also  pleaded  that 
the  claim  with  respect  to  several  of  the  items  was  barred  by 
the  law  of  limitation. 

The  defendants  Nos.  2  and  3  pleaded  that  the  lands  which 
the  plaintiffs  sought  to  recover  from  them  had  been  assigned 
to  them  by  the  defendant  No.  1,  who  had  a  good  title ;  and 
that  the  plaintiffs  were  aware  of  the  assignment,  and  could 
not  now  demand  to  have  it  set  aside. 

The  Principal  Sadr  Amin  of  Thana,  who  tried  the  ori- 
ginal  suit,  gave  a  decree  in  the  plaintiffs  favour,  on  the  first 
three  branches  of  the  claim,  and  also  ordered  the  restoration 
of  all  the  land  sued  for,  with  the  exception  of  10  much,  10£ 
phare,  and  3$  pbyalid  in  Vadvan,  as  he  held  it  established 
that  the  defendant  No.  1  had  committed  the  fraudulent 
acts  alleged,  and  had  improperly  appropriated  and  alienated 
the  lands  in  dispute. 

On  appeal,  the  District  Judge  of  Thana  reversed  the 
above  decree,  and  rejected  the  entire  claim  of  the  plaintiffs 
with  costs  :  as  he  held  that  no  fraudulent  acts  on  the  part  of 
the  defendant  Narayan  had  been  established ;  and  tliat  it  was 
compotcnt  to  him  to  take  up  lands  on  the  suti  tenure,  and 
to  assign  them  to  the  other  defendants. 

In  special  appeal,  it  has  been  contended  that  the  District 
Judge  has  misconstrued  the  Commissioner's  Report,  on  which 
the  Principal  Sadr  Amin's  judgment  was  based,  which  clearly 
held  fraud  on  the  agent's  part  to  havo  been  established  . 
that  he  has  also  misinterpreted  the  plaintiffs  rights  under  the 
grant  of  the  villages  made  to  him  by  Government,  and  has 
committed  an  error  in  law  in  holding  that  appropriation  of 
lands  by  tho  defendant  No.  1,  or  alienation  to  the  other  de- 
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fondants,  to  the  detriment  of  his  employers,  would  bo  binding  lf®7. 

upon  them  under  any  circumstances.  NHormasji  ' 

et  al. 

We  arc  of  opinion  that  tho  objections  takon  to  the  Dis-  NA^'yiN 
trict  Judge's  finding  with  respect  to  the  first  three  items  of  Trimbak 
the  claim,  i.e.,  the  demand  on  account  of  money  embezzled, 
loss  occasioned  by  neglect,  and  the  alleged  rotontion  of 
account  books,  have  not  been  mado  out ;  but  wo  consider 
that  the  District  Judge  has  ruled  erroneously  in  holding  that 
the  defendant  Narayan  could,  without  tho  express  assent  of 
his  employers,  take  up  lands  himself  on  tho  suti  tenure,  or 
re-grant  on  tho  suti  tenure  to  other  persons  lands  which  had 
been  relinquished  by  tho  sutidars  to  the  inamdurs  or  their 
agents.  On  examining  tho  sanad  or  deed  under  which 
the  villages  were  granted  by  Government  to  tho  plaintiffs, 
it  would  seem  that  all  tho  rights  of  Government  in  tho 
lands,  which  were  waste  or  unoccupied  at  tho  time  of  tho 
grant,  were  conveyed  to  tho  plaintiffs  :  that  is  to  say,  that 
tho  plaintiffs  became  absolute  proprietors  of  the  said  lands, 
and  that  they  were  under  no  obligation  to  let  tho  said  lands 
to  tenants  on  the  suti  or  other  permanent  tenure,  though 
they  were  bound  to  respect  all  existing  tenant-rights.  It 
follows,  then,  that  the  defendant  Narayan,  as  agent  of  the 
plaintiffs,  could  not,  without  their  express  authority, 
create  any  new  tenancies  of  a  permanent  character,  nor, 
in  tho  case  of  lands  held  on  the  suti  tenure  at  tho  timo 
of  the  grant  which  might  have  intermediately  lapsed, 
owing  to  the  default  or  surrender  of  the  holders,  had  ho 
any  power  to  re-grant  the  said  lands  on  any  tenure  which 
would  bo  detrimental  to  the  proprietary  rights  of  the  inam- 
dars.  Government,  in  the  neighbouring  villages,  may  havo 
granted  a  perpetual  tenant-right  to  the  occupants  of  land 
under  them  ;  but  no  inamdar  is  bound  to  follow  the  practice 
of  Government  in  this  respect,  nor  can  it  be  held  that  tho 
mere  taking  up  of  lands  in  an  inam  village  confers  such 
rights,  without  an  express  grant  or  concession  from  tho 
inamdars.  It  is  clear,  then,  that  the  new  tenants,  who  may 
have  been  admitted  by  tho  defendant  Narayan,  hold  only  as 
tenants  from  year  to  year,  and  that  they  may  be  ejected  by  the 
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,    1867-      superior  landlord,  i.e.,  the  plaintiffs,  after  six  months'  notice. 
N  Uokmasji1  In  the  present  case  the  institution  of  the  present  suit,  which 
et  has  lasted  for  more  than  two  years,  may  bo  held  to  bo  suffi- 

Na'ra'yan  cient  notice ;  and  as  it  is  not  alleged  that  any  of  the  present 
et  aiL  occupants  hold  under  grants  made  by  the  plaintins  person- 
ally, or  by  their  express  authority,  the  plaintiffs  will  bo 
entitled  to  recover  any  of  the  lands  mentioned  in  the  plaint, 
which  may  be  in  tho  possession  of  any  of  the  defendants  : 
unless  tho  defendants  can  establish  that  any  of  these  lands 
were  held  by  them  on  tho  suti  tenure  prior  to  the  grant  of 
the  villages  to  the  plaintiffs ;  or  that  they  (tho  defendants) 
have  acquired,  in  some  legitimate  manner,  the  rights  of 
the  ancient  sutidars,  prior  to  any  lapse  or  surrender  of  tho 
estates  of  the  said  ancient  sutidars  to  the  inamdars. 

We  must,  therefore,  reverse  the  decree  of  the  District 
Judge  with  respect  to  the  lands,  and  remand  the  suit  to  tho 
lower  appellate  court,  that  tho  rights  of  tho  defendants  in 
each  parcel  of  land  specified  in  the  plaint  may  be  inquired 
into,  and  that  a  decree  may  be  passed  in  favour  of  tho 
plaintiffs  for  all  such  pieces  of  land  which  the  defendants 
may  not  be  able  to  show  to  have  been  held  by  them  on  tho 
suti  tenure  prior  to  the  grant  of  the  villages  of  Valvai  and 
Vadvan  to  the  plaintiffs,  or  to  have  been  acquired  by  them 
(the  defendants)  in  some  legitimate  manner  from  the  ancient 
sutidars  prior  to  any  lapse  or  surrender  of  the  said  suti 
estates  to  the  inamdars. 

Decree  reversed  and  suit  remanded. 
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Regular  Appeal  No.  4  of  1866. 


1807. 

June  20. 


Lakshmi  ba'i,  widow  of  Ma'diiaveav  Govind. Appellant. 
Ganesh  Antvji  et  al  Respondents. 


Certificate  of  Administration — Minor — Collector — Act  XX. 

o/1864,  Sec.  11. 


Held  that  where  the  Court,  under  Sec.  11  of  Act  XX.  of  1864  (Minors' 
Act),  directs  a  certificate  of  administration  to  the  estate  of  a  minor  to  he 
granted  to  the  Collector  of  a  district,  such  certificate  must  extend  to 
the  moveahle  as  well  as  the  immoveable  estate  of  the  minor. 


HIS  was  an  appeal  from  an  order  made  by  the  Honorable 


G.  A.  Hobart,  District  Judge  of  Khandesh,  under  Sec. 
11  of  Act  XX.  of  1864. 

The  facts  of  the  case  were  these  : — 

Madhavrav  Govind  died  possessed  of  both  moveable  and 
immoveable  property,  leaving  a  widow  named  Lakshmibai,  the 
prosent  appellant,  a  son  named  Narayanrav,  and  Ramabai,  the 
wife  of  the  latter.  Narayanrav  died  shortly  after  his  father,  and 
his  widow  Ramabai  succeeded  to  his  estate. 

Ramabai,  being  a  minor,  her  father,  Antaji,  applied  for  a 
certificate  of  administration  to  her  estate,  and  to  be  appointed 
her  guardian.  Lakshmibai,  the  mother-in-law  of  the  minor, 
opposed  the  application. 

The  District  Judge  ordered  a  certificate  of  administration 
to  the  immoveable  property  to  be  granted  to  the  Collector 
of  Khandesh,  a  certificate  of  administration  to  the  moveable 
property  to  be  granted  to  the  Nazar  of  the  Khandesh  Ada- 
lat,  and  Bayabai,  the  wife  of  Antaji,  and  mother  of  the 
minor,  to  be  appointed  her  guardian.  Against  this  order 
Lakshmibai  appealed. 

The  case  was  heard  before  Tucker  and  Gibbs,  JJ. 

Skantaram  Ndrdyan,  for  the  appellant,  contended  that 
the  order  of  the  Judge  directing  a  certificate  of  administra- 
tion to  the  immoveable  property  to  be  granted  to  the  Col- 
lector, and  a  certificate  of  administration  to  the  moveable 
property  to  be  granted  to  the  Nazar,  was  illegal,  under  Sec. 
iv.— 17  a  c 
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18Q7.  11  of  Act  XX.  of  1864  (a),  the  word  "estate"  in  the  closing 
part  of  the  section  meaning  the  entire  estate  of  the  minor 
He  also  contended  that  his  client,  the  appellant,  was  entitled 
to  be  granted  a  certificate  of  administration. 

Vwlivanath  Nardyan  Mandlik,  for  the  Nazar,  argued  that 
the  order  was  correct,  the  intention  of  the  Legislature  being 
that  the  Collector  should  be  appointed  to  take  charge  of  the 
immoveable  property  only. 

Dhirajlal  Mathuradas  appeared  for  the  Collector. 
Per  Curiam  : — "  The  Court  see  no  reason  to  interfere  with 
the  order  of  the  District  Judge,  so  far  as  it  refused  to  give  a 
certificate  of  administration  to  the  estate  of  the  deceased 
Narayanrav  Madhav  to  Lakshmibdi,  the  present  appellant ; 
but  the  Court  are  of  opinion  that  Sec.  11  of  Act  XX.  of  1864 
requires  that,  if  the  case  is  a  fit  one  for  the  appointment  of 
the  Collector  as  administrator,  he  should  be  given  a  certifi- 
cate of  administration  to  the  entire  estate.  The  Court  there- 
fore directs  that  the  Judge  do  amend  his  order  dated  21st 
June  1806  by  appointing  the  Collector  to  administer  to  the 
entire  estate,  and  granting  to  him  the  necessary  certificate 
of  administration.  This  order  will  in  no  way  affect  the  ap- 
pointment of  a  guardian  to  the  person  of  the  minor  Rama- 
bai  made  by  the  Judge,  or  the  order  made  for  the  mainte- 
nance of  the  said  minor,  which  appointment  and  order  have 
not  been  appealed  against. 

(a)  Sec.  11  of  Act  XX.  o/1864  :— If  the  estate  of  the  minor  consists,  in 
whole  or  in  part,  of  land  or  any  interest  in  land,  the  Court  may  direct 
the  Collector  of  the  district  in  which  the  larger  part  of  the  same  may  he 
situated  to  take  charge  of  the  estate. 

July  9.  Special  Appeal  No.  4  of  1867. 

Ganpatra'v  Vieeshvar  et  al  Appellants. 

Vithoba''  Khanda'ppa'  et  al  Respondents. 

Hindu  Law — Adoption — Sister's  Son. 

It  is  now  well-settled  law  that  the  adoption  of  a  sister's  son  hy  a  Hindd 
of  the  Vaishya  caste  is  valid. 

fJlHIS  was  a  special  appeal  from  the  decision  of  R.  H.  Pinhey, 
District  Judge  of  the  Konkan,  confirming,  in  Appeal  Suit 
No.  256  of  1864,  the  decree  of  the  Munsif  of  Panvel. 
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The  special  appellants,  the  plaintiffs  in  the  original  suit,  1867- 
brought  this  action  for  the  recovery  of  the  possession  of  a  Vuwmt' 
house,  "now  occupied  by  the  defendant  Vithoba  Khandappa  et*1 
Gulve,  and  a  year's  rent  thereof,  alleging  that  Mhalsabai  Vithoba' 
(deceased),  the  widow,  and  A'ppa,  the  son,  of  Khandappa  gtdL 
Gulve,   deceased,   having  borrowed  a    certain   sum  of 
money  from  them,  had  executed  a  deed  stipulating  that  if 
the  money  advanced  was  not  paid  within  one  year,  the  house 
now  sued  for  was  to  be  considered  as  sold  to  the  plaintiffs. 
After  the  period  agreed  upon  had  elapsed,  the  plaintiffs 
alleged  that  the  houso  in  question  was  leased  to  the  grantors 
of  the  deed,  namely,  Mhalsabai  and  A'ppa. 

The  defendant  Bhagu,  the  widow  of  A'ppa,  did  not  dispute 
the  genuineness  of  the  deed  sued  on,  but  stated  that  she  was 
not  liable  for  the  year's  rent,  as  she  had  not  taken  the  estate 
of  the  deceased  Mhalsabdi  and  A'pp6. 

The  defence  of  Vithoba  Khandappa  was  that  the  house 
was  his  and  in  his  possession  ;  that  neither  Mhalsabai,  his 
mother,  nor  A'ppa,  was  competent  either  to  mortgage  or  sell 
it,  and  that  Mhalsabai  got  money  from  him  for  her  mainte- 
nance when  required. 

Vithoba  Khandappa  was  Khandappa  Gulvc's  sister's  only 
son,  whom  he  (Khandappa)  had  adopted  during  his  lifetime, 
and  A'ppa  was  a  son  whom  Mhalsabai  had  adopted  after  the 
death  of  Khandappa.  The  parties  were  Lingayats  by  caste. 
The  Munsif  held  that  the  house  in  question  was  in  the  pos- 
session of  Vithoba,  and  that  neither  Mhalsabai  nor  A'ppa 
was  competent  to  mortgage  or  sell  it. 

On  appeal,  the  District  Judge  affirmed  the  Munsifs 
decree,  on  the  ground  that  the  right  of  Vithoba  had  already 
been  determined  in  appeal :  Mhalsabai  v.  Vithoba  (10th  Sep- 
tember 1862). 

Against  this  decision  a  Special  Appeal  (No.  830  of  1864) 
was  preferred  on  the  ground,  amongst  others,  that  the  Dis- 
trict Judge  was  in  error  in  considering  the  order  of  the 
High  Court  passed  in  a  Miscellaneous  Petition  regarding  the 
grant  of  a  certificate  as  binding  upon  the  parties  to  this 
suit. 
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 1867.         After  two  remands,  the  District  Court  found  that  Vithoba 

GV«ksThVaI  was  the  legally  adopted  son  of  Khandappa,  and  that  the 
etal.      adoption  of  A  ppa  by  Mhdlsabdi  was  invalid  ;  and  recorded 

Vithoba'    the  following  judgment : — 
Khaxda'ppa' 


et  al. 


"  I  am  of  opinion  that  the  witnesses  most  fully  prove  the 
adoption  of  Vithoba  by  Khandappa  in  the  most  formal  and 
public  way,  before  the  Mamlatdar  and  leading  inhabitants  of 
Panvel,  with  the  consent  of  Mhalsabai,  Khandappa's  wife, 
and  with  the  consent  of  Vithobu's  mother.  An  objection  is 
raised  against  the  validity  of  the  adoption,  because  Vithobu's 
mother  was  Khandappa's  sister  ;  but  this  objection  does  not 
apply  to  a  Shudra  like  Vithoba  (Strauge's  Manual,  Chap. 
III.  on  Adoption,  Sec.  80).  Moreover,  although  Vithoba  is 
the  only  son  of  Khandappa's  sister,  and  although  for  argu- 
ment's sake  it  may  be  allowed  he  ought  not  to  have  been 
given  in  adoption  to  Khandappa,  still,  as  he  was  adopted  by 
Khandappa,  the  adoption,  although  it  ought  not  to  havo  been 
made,  cannot  be  set  aside.       *  *         *    The  whole 

of  the  chapter  in  Strange  shows  that  as  Khandappa  has 
adopted  Vithoba,  no  necessity  existed  for  the  adoption  of  a 
second  son  by  Mhalsabai,  and  that  she  was  therefore  in- 
competent to  make  any  such  adoption." 

The  case  came  on  for  hearing  before  Couch,  C.J.,  Newton 
and  Warden,  J  J. 

DhirajUd  Matharadas,  for  the  appellants,  argued  that 
Vithoba,  being  a  Lingayat,  was  not  a  Shudra,  but  a  Vaishya  ; 
and  therefore  his  adoption  by  Khandappa,  his  mother's  bro- 
ther, was  invalid,  and  ought  to  be  set  aside,  and  A'ppii's 
adoption  upheld. 

Vishvanath  N.Mandlik,  for  the  respondent,  contended  that 
Lingayats  were  Vritti  Vaishyas,  and  cited  Steele,  Summary, 
p.  105,  that  adoption  by  a  childless  Hindu  of  the  Vaishya 
caste  of  his  sister's  son  was  valid  :  Eamalinga  Filial  v.  Sv- 
dasiva  Pillai  (a)  ;  that,  according  to  Hindu  law,  a  second 
adoption  of  a  son,  the  first  adopted  son  being  alive  and 

(a)  9  Moor.  Ind.  App.  506\ 
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retaining  the  character  of  a  son,  was  illegal  and  void  :  Run-  1867. 

Of  A  N  PATRA'V 

gama  v.  Atchama  and  others  (b).  Virkshvah 

at  al. 

Couch,  C.  J.  : — It  appears  to  me  that  the  law,  as  stated  in  Vm 


etal. 


Strange's  Manual  and  the  cases  before  the  Privy  Council,  K^*HD0A*pPA< 
permits  the  adoption  of  a  sister's  son,  and  that,  when  it  is 
once  done,  it  cannot  bo  set  aside.    We  must  confirm  the. 
decree  of  the  lower  court  with  costs. 

(b)  4  Moor.  fad.  App.  I. 


Special  Appeal  No.  334  of  18G7. 

Arju'na  valad  Bhiva'  Appellant. 

Bhava'n  valad  Nimba'ji'  el  al  Respondents. 

Mirusd&r— Mzindmu— Limitation— Act  XIV.  of  1859,  Sec.  I.,  CI.  12. 

In  a  brought  by  a  mirdsddr  to  recover  possession  of  mire's  land, 
which  his  ancestor  bail  resigned  to  Government,  against  a  holder  to  whom 
Government  had  subsequently  granted  it,  it  was  held  that  the  statute  of 
limitations  commenced  to  run  against  the  miru'sdur  and  his  heirs,  from  the 
time  the  mirusi  was  resigned,  and  not  from  the  date  of  the  subsequent 
.  grant  of  it  by  Government. 

To  the  validity  of  a  resignation  of  miiasland  by  a  mirasdar  to  Govern- 
ment the  consent  of  his  heirs  is  not  requisite. 

THIS  was   a  Special  Appeal  from  the  decision  of  R.  H. 

Hunter,  Acting  Senior  Assistant  Judge  of  Puna,  in 
Appeal  Suit  No.  215  of  1 865,  reversing  the  decree  of  the 
Munsif  of  Biirsi. 

The  plaintiffs  sued  to  recover  possession  of  their  ancestral 
minis  field  (Survey  No.  30),  together  with  the  well  and  trees 
thereon  in  the  village  of  Arjicngad,  in  the  Solapur  division 
of  the  Puna  District.  They  alleged  that  they  enjoyed  the 
field  till  1 810,  when,  in  consequence  of  their  inability  to  cul- 
tivate it,  they  allowed  it  to  remain  waste,  and  the  defendant 
took  it  up  in  1853. 

The  defendant  answered  that  the  field  was  not  the  miras 
of  the  plaintiffs,  but  that  of  one  Rami  Mali;  that  plaintiff 
No.  2  held  it  as  his  tenant  for  some  time  and  then  threw 
it  up;  that  one  Mhatiira,  grandfather  of  plaintiff  No.  1,  suc- 


Aug.  23. 
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18fi7-  ceeded,  but  that  he  resigned  it  in  1847,  and  that  the  land 
Bhiva'  continued  to  be  waste  till  1 853,  when  he,  the  defendant,  took 
Bhava'n    *fc  UP  ^rom  ^overnmenfci  an<i  na<i  amce  keen  m  possession. 

flXBA'JI 

etal.  The  Munsif  held  that  though  the  land  in  dispute  had  been 

the  miras  of  the  plaintiffs,  yet  Mhatara,  the  grandfather  of 
plaintiff  No.  1,  resigned  it  in  1847,  and  that  the  plaintiffs 
having  had  no  possession  for  a  period  of  more  than  twelve 
years,  their  suit  was  barred  by  Sec.  i.,  CI.  12,  of  the  Limita- 
tion Act. 

The  Acting  Senior  Assistant  Judge  was  of  opinion  that 
the  field  was  originally  the  miras  of  Rami  Mali ;  that  in  a 
division  of  family  property  it  went  to  the  plaintiffs'  share  ; 
that  Mhatara  resigned  it  in  1847,  but  without  any  authority 
to  do  so,  because  the  plaintiffs,  one  of  whom  is  his  grandson, 
and  the  other  his  brother,  had  not  consented  to  his  act,  such 
consent  being  in  his  opinion  necessary  for  the  alienation  of 
ancestral  property  ;  that  as  long  as  Mhatara  was  alive  there 
was  no  adverse  possession,  nor  indeed  till  1853,  when  the 
defencUfnt  first  took  it  up,  and  that,  therefore,  the  cause  of 
action  arose  in  that  year.  He,  therefore,  reversed  the  Mun- 
sif s  decree,  and  awarded  the  plaintiffs'  claim. 

The  case  was  heard  before  Warden  and  Gibbs,  JJ. 
Shant&rdm  Ndrdyan  for  the  appellant. 
Dhimjldl  Mathurddds  for  the  respondents. 

Warden,  J. : — We  consider  that  the  court  below  was  in 
error  in  considering  that  a  mirasdar  cannot  give  in  a  razi- 
nama  and  resign  land  without  the  consent  of  his  heirs ;  such 
has  never  been  held  to  be  law  by  this  Court. 

With  regard  to  the  point  of  limitation,  we  are  of  opinion 
that  the  lower  appellate  court  was  also  in  error  in  holding 
that  the  cause  of  action  did  not  arise  until  the  defendant 
took  up  the  land.  It  has  been  ruled  in  Special  Appeal  No.  680 
of  1865,  decided  by  Mr.  Justice  Newton  and  Mr.  Justice 
Gibbs  on  the  25th  of  April  1866,  that  where  a  mirasdar  gives 
up  his  miras  land  the  cause  of  action  for  its  recovery  dates 
from  the  day  of  his  giving  it  up.   In  this  case  the  mirasdar 
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gave  in  his  razinama  in  1847,  and  counting  twelve  years 
from  that  time  the  present  snit  is  barred.  We,  therefore,  re- 
verse the  decree  of  the  Acting  Senior  Assistant  Judge,  and 
confirm  that  of  the  Munsif. 

Gibbs,  J.,  concurred. 

Acting  Senior  Assistant  Judge's  decree  reversed, 
and  the  Munsif  s  confirmed. 


1867. 


Arju'na 
Bhiva' 

V. 

Bhava'n 
Nimba'ji 
rial. 


-o- 


Special  Appeal  No.  307  of  1867.  2y- 

Vallabhra'm  Shiyna'ba'yan   Appellant. 

Ba'i  Hariganca',  by  her  guardian,  Daya'- 
shankar  Krishna' ji   Respondent. 

Hindu  L  aw — Inheritance— Dumbness — Disqualification — Hindu  Widow. 

t 

Dumbness,  if  from  birth,  is  a  cause  of  disherison  in  females  as  well  as  in 
males. 

A  Hindu  widow  born  dumb  is,  according  to  the  law  prevailing  on  this 
side  of  India,  incapable  of  inheriting  from  her  husband. 

Such  widow  is,  however,  entitled  to  her  s  truth  an,  and  to  maintenance 
out  of  the  property  of  her  deceased  husband. 

Case  remanded  to  have  the  widow  made  a  party  to  the  suit,  that  it  might 
be  determined  whether  she  was  born  dumb,  and  if  so,  that  the  amount  of 
her  stridhan  and  of  her  maintenance  might  be  ascertained. 


fFHIS  was  a  Special  Appeal  from  the  decision  of  C.  G. 

Kemball,  District  Judge  of  Surat,  confirming,  in  Appeal 
Suit  No.  236  of  1866,  the  decision  of  the  Munsif  of  Surat. 

The  Special  Appeal  was  heard  before  Gibbs  and  Warden, 
JJ. 

Ndndbhdi  Earidds  for  the  appellant. 

Shdntdrdm  Ndrdyan  for  the  respondent. 

The  facts  of  the  case  appear  from  the  judgment  of  the 
Court,  delivered  by 

Gibbs,  J. : — In  this  case  the  guardian  of  a  female  child 
sued  to  recover  from  the  defendant  certain  jewels  and  other 
property,  moveable  and  immoveable,  which  had  come  into 
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1867.  his  possession  at  the  time  her  father,  who  was  the  defend* 
^J}?1  ant's  uncle,  died  in  the  defendant's  house. 

TAN  ■  • 

v>  The  defence  was  that  the  guardian  had  no  claim ;  that 

Ba  i  Ham-  ^e  jowe]s  were  not  with  the  defendant  :  that  the  property 
was  not  properly  valued  ;  and  the  defendant  further  set  up 
a  claim  for  Rs.  300,  which  he  had  expended  for  funeral  cere- 
monies of  the  deceased. 

The  Munsif  awarded  all  the  claim  save  1  ]  bighds  of  land ; 
and  disallowed  the  set-off  for  funeral  expenses. 

In  appeal  this  judgment  was  confirmed. 

In  special  appeal  it  has  been  urged  that  Hariganga,  being 
only  a  daughter,  could  not  sue,  as  her  mother  is  still  living ; 
and  this  has  led  to  a  very  interesting  and  learned  argument 
on  a  point  of  Hindu  law,  namely,  whether  the  mother,  who 
is  stated  to  be  dumb,  is  not  thereby  prevented  from  in- 
heriting. 

It  is  necessary  here  to  observe  that  the  claim  includes  the 
stridhan  of  the  widow,  as  well  as  the  family  property,  as  it 
will  affect  our  final  order. 

Mr.  Shantaram  has  argued,  for  the  respondent,  that  the 
Hindii  law  clearly  lays  down  that  dumbness  is  a  ground 
for  disinheritance,  and  has  quoted  the  following  authorities  : 
Manii,  Sir  W.  Jones,  Trans,  ch.  ix.,  v.  201  ;  1  Bor.  453 ; 
2  Bor.  713;  1  Strange  164;  Strange's  Manual,  p.  57,  rule 
225  j  Stokes'  Mitak.,  p.  457.  He  urges  that  although  the 
adjectives  in  Manu,  chap,  ix.,  v.  201,  are  in  the  masculine, 
still  they  are  not  used  so  restrict!  vely,  as  the  commentator 
on  the  Mitdkshdrd  observes,  and  as  also  does  Mr.  Borrodaile, 
in  his  note  on  the  case  quoted  by  him,  1  Bor.  454.  Hence 
the  present  suit  is  properly  brought. 

Mr.  Nanabhai,  on  the  other  hand,  urges  that  Sir  T. 
Strange,  and  also  Mr.  Justice  Strange  in  his  Manual,  both 
depend  on  the  Mitdkshara,  annotator.  In  the  original  text 
of  Yadnyavalkya  the  word  "  dumb"  is  not  included  ;  and  in 
the  text  in  Manu  all  the  adjectives  used  are  masculine.  It  is 
the  commentator  on  the  Mitdkshara  who  says  Man6  did 
not  restrict  it  to  males ;  and  Sir  W.  Jones  in  his  translation 
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of  Maim  is  incorrect,  for  he  has  put  in  tho  word  u  persons,"  1867. 

the  original  running  thus  :  "  those  born  blind,"  &c. ;  and  Shivna  ra'- 

tho  commentator  on  Manu,  Kullukbhat,  does  not  say  that  YAN 

v.  201  applies  to  females.    The  best  commentator  on  Manu  is  Ba'i  Hari- 
Manu  or  his  commentators,  and  they  are  silent ;  hence  1  Bor. 
453  is  founded  solely  on  the  Mitdkshara,  and  not  binding. 

Sir  T.  Strange  (Vol.  I.,  p.  213)  says  the  disqualification  is 
owing  to  the  blind,  dumb,  &c.  not  being  able  to  perform  tho 
shrculhSf  as  all  wealth  is  for  enjoyment  here  and  spiritual 
benefit  hereafter;  and  sons,  who  perform  shmdhn  for  the 
benefit  of  their  deceased  parents,  inherit  wealth.  But  there  is 
no  cause  shown  why  a  dumb  woman  should  be  prohibited  from 
inheriting  on  account  of  her  non-performance  of  spiritual  acts 
for  the  benefit  of  her  deceased  husband,  as  any  male  relative, 
however  distant,  performs  the  slirddhs  in  preference  to  the 
widow,  although  her  sex  is  iu  itself  no  disqualification  to  her 
actually  performing  the  ceremony.  But  there  is  another 
point.  If  dumbness  disqualifies,  it  is  in  the  same  cate- 
gory as  blindness,  lameness,  &c,  and  it  must  be  from  birth 
(1  Strange  21 1).  But  in  truth  it  is  not  the  dumbness  or  the 
blindness  &c.  which  prevents  ^person  performing  the  shradh. 
According  to  the  Hindu  lawyers,  such  and  other  infirmities 
are  the  signs  of  original  sin,  and  it  is  tho  sin  which  is  tho 
cause  of  disinheritance ;  and  this  is  used  as  a  ground  for 
bringing  men  to  repentance.  The  slridhan,  however,  would 
not  be  affected  by  this  ;  the  widow,  though  dumb,  may  re- 
cover this  portion  of  the  property ;  the  daughter  cannot. 
The  District  Judge  must  try  whether  tho  dumbness  is  from 
birth,  and  the  amount  of  the  stridhan, 

Mr.  Shantaram,  in  reply,  admits  that  the  original  sin  is 
tho  cause — I.  <?.,  sin  committed  in  a  former  state.  But  this 
case  must  be  settled  according  to  the  Mttukshard,  which  is 
tho  authority  on  this  sido  of  India,  and  not  Yddnyavalhja ; 
and  if  there  is  a  rule  in  tho  former  which  makes  dumbness  a 
ground  for  disinheritance,  nothing  but  a  legislative  enact- 
ment can  remove  it.  It  is  true  that  different  lawyers  differ 
in  the  reasons  they  give  for  disinheritance ;  and  we  can  only 
arrive  at  a  satisfactory  conclusion  from  collating  them  (see 
iv.— 18  a  c 
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1867.      Colebrooke's  Digest,  chap,  v.,  bk.  5,  s.  1,  title  Inheritance). 
VShwS"ba'*  As>  therefore,  from  this  we  find  original  sin  is  the  cause,  it 
*AN       equally  affects  females  as  well  as  males.    The  arguments 
Ba'iHari-  regarding  the  use  of  the  masculine  gender   are  not  of 
8AHQA'.     momen^  having  been  disposod  of  by  Vidnyanoshvar,  as  ex- 
plained by  Borradaile  and  others.    There  is  no  law,  how- 
ever, which  prevents  a  dumb  widow  having  her  own 
airidhan. 

This  case  has  been  most  carefully  argued,  and  the  Court 
is  much  indebted  to  the  pleaders  for  having  brought  before 
it  the  array  of  authorities  quoted  by  both  sides.  In  the 
words  of  Sir  Thomas  Strange,  it  did  appear  to  us  "  harsh  to 
divest  of  their  heritable  rights  not  only  idiots  and  madmen, 
but  the  deaf,  the  dumb,  and  the  blind and  finding  that 
the  latest  authority  for  a  decision  in  a  similar  case,  where 
blindness  was  the  objection  raised,  dated  as  far  back  as  1817, 
and  was  passod  in  the  Provincial  Court  of  Appeal  in  Gujarat, 
we  considered  that  the  matter  should  not  be  decided  until 
it  had  been  argued  afresh,  and  had  received  the  fullest  con- 
sideration. Now  after  carefully  weighing  the  arguments 
on  both  sides,  and  examining  $e  authorities  quoted,  I  reluc- 
tantly come  to  the  conclusion  that  dumbness  is,  under  the 
Hindu*  law,  a  bar  to  inheritance 

» 

The  Mitdkshard  is  the  book  of  greatest  authority  on  this 
side  of  India,  and  although  it  is  true  that  the  original  text 
of  Tddnyavalkya  does  not  contain  the  word  "  dumb,"  whilo  it 
does  "  blind,"  yet  it  also  adds  "as  well  as  others  similarly 
disqualified,"  and  the  commentator  Vidnyaneshvar  explains 
this  as  including  "a  person  deaf,  dumb,  or  wanting  any 
organ,"  and  supports  his  comment  by  quoting  Manu,  who 
clearly  includes  the  "  dumb." 

In  considering  tho  causes  for  what  to  European  minds  ap- 
pears a  harsh  law,  there  appears  no  doubt  but  that  the 
principle  on  which  it  is  based  is  that  such  infirmities  as 
dumbness,  deafness,  or  the  like,  are  considered  by  persons 
of  the  Hindu  persuasion  as  signs  of  sin  committed  in  a 
former  state  of  existence,  and  hence  as  proving  a  state 
of  impurity  in  the  unhappy  victim,  which  would,  if  a  man, 
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render  him  incompetent  to.  perform  those  religious  core-  jggy. 
monies  for  tho  dead  on  which  their  future  happiness  is  gS^l 
considered  to  depend.  Now  wore  the  dumb  person  in  *AN 
this  case  a  male,  I  should  have  no  doubt,  the  Hindu  law  Ba  i  Hari- 
authorities  being,  I  think,  clear  on  the  point ;  but  a  doubt 
has  arisen  from  tho  fact  of  the  party  being  a  fomale ;  and 
the  question  arises,  arc  fomalcs  likewiso  debarrod  from 
inheriting.  Tho  argument  that  all  tho  adjectives  in  tho  pas- 
sage in  Manu  aro  in  the  masculino  gender  would,  at  first 
sight,  raise  a  doubt  as  to  whether  they  could  bo  applied  to 
females  ;  but  Vidnyancshvar,  in  his  day,  laid  down  that  Mauri 
did  not  use  tho  masculino  gender  rcstrictivoly  in  speaking 
of  tho  persons  so  afflicted,  but  that  wives,  daughters, 
mothers,  or  other  female  relatives  were  equally  affected  as 
males ;  and  there  is  no  doubt  that,  although  any  male  rela- 
tive is  preferable,  still  a  woman  is  not  by  her  sex  prevented 
from  performing  the  ceremonies  for  her  dead,  and  should, 
in  consequence,  be  in  a  position  to  be  able  to  do  so.  I  must, 
therefore,  decide  that  if  this  widow  has  been  dumb  from  her 
birth,  she  is  debarred  from  inheriting,  and  that  under  such 
circumstances  the  daughter  is,  by  her  guardian,  the  proper 
person  to  sue.  But  there  is  no  findiug  on  tho  point  when 
dumbness  commenced,  and  thcro  aro  other  matters  which 
arise  and  on  which  this  court  cannot  decide — e.  it  is  admit- 
ted by  the  plaintiff"  that  a  portion  of  the  jewels  claimed  is 
the  widow's  stridlian;  and  as  she  was  not  prohibited  from 
marriage,  neither  should  she,  though  found  to  have  been 
dumb  from  birth,  be  incapable  of  possessing  the  marriage 
gifts.  What,  therefore,  the  amount  of  the  strulhan  is  must 
be  determined.  Again,  the  entire  property  of  the  deceased 
is  involved  in  this  suit,  and  the  Hindu  law,  while  it  clearly 
bars  tho  dumb  widow  from  inheriting,  also  as  clearly  lays 
down  that  she  should  bo  entitled  to  maintenance ;  and  in  tho 
event  of  dumbness  from  birth  being  established,  and  in  con- 
sequence her  inability  to  inherit,  the  amount  of  this  should 
be  settled.  The  decree  of  the  District  Judge  must  be  re- 
versed, tho  suit  roturned  for  re -trial,  aud,  as  I  think  that 
justice  requires  that  the  whole  matter  should  be  determined 
at  once,  it  would  be  better  to  reverse  both  the  decree  of  the 
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1867.  District  Court  and  the  decree  of  the  Munsif,  and  remand  the 

Shivna'ra'-  case  t°  the  court  of  first  instance,  in  order  that  the  widow 

YAN  may  be  made  a  party  (for  she  is  not,  like  an  idiot  or  lunatic, 

Ba'i  Hari-  incapable  of  asserting  her  rights),  and  the  following  issues 

oanoa'.       ,  .  _ 

determined : — 

1.  Has  the  widow  been  dumb  from  birth.  If  this  is 
found  in  the  negative,  she  is  capable  of  inheritance,  and 
must  recover  before  her  daughter ;  but  if  it  be  found  in  the 
affirmative,  then — 

2.  What  portion  of  the  property  in  dispute  should  be 
awarded  tho  widow,  as  being  her  stridhan. 

3.  What  amount  of  maintenance  should  be  awarded  to  the 
widow,  and  on  what  property  should  it  bo  secured. 

And  let  the  court  raise  any  other  issues  which  it  may 
deem  necessary  for  tho  proper  disposal  of  the  suit,  and  let 
fresh  evidence,  if  needed,  be  received  on  the  new  issues. 

Costs  hitherto  to  be  borno  by  the  special  appellant,  who 
has  failed  entirely  in  his  defence.  Future  costs  to  be  deter- 
mined in  the  new  decree. 

Decrees  of  both  the  lower  courts  reversed,  and  the 
suit  remanded  for  re-trial. 


4 

\  . 


Nov.  22.  Special  Appeal  No.  528  of  18G7. 

Bhagva'n  Jayara'm  Appellant. 

Vithoba'  Govind  Respondent. 

Registration— Act  XVI.  of  1864,  Sees.  15  and  29. 

Held  in  a  suit  to  compel  registration  under  Act  XVI.  of  1861,  Sec.  15, 
that  where  Courts  found  that  the  requirements  of  Sec.  29  of  the  Act  had 
not  been  complied  with  before  the  Registrar  of  Assurances,  he  was  jus- 
tified in  refusing  to  register  the  deed. 

fpiIIS  was  a  Special  Appeal  from  the  decision  of  the  Hon- 
orablo  G.  A.  Hobart,  District  Judge  of  Khandesh,  in 
Appeal  Suit  No.  178  of  186G. 

The  plaintiff  sued  to  obtain  an  order  that  the  Deputy  Re- 
gistrar of  Assurances  at  Ja  tuner  should  register  an  instru- 
ment purporting  to  bo  a  deed  of  sale  of  a  field,  dated  the 
1  lth  of  December  186'5,  which  the  Deputy  Registrar  refused 
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to  register,  on  the  ground  of  tho  defendant's  non-appearance  1867. 

before  him  to  admit  its  execution.  jataka'm 

The  defendant  pleaded  that  tho  full  amount  of  the  consi-  viTH'oba' 

deration  had  not  been  paid  to  him.  Govim 

Both  the  lower  courts  were  of  opinion  that,  under  Act 
XVI.  of  1864,  no  registration  of  an  instrument  could  take 
place  without  the  admission  of  tho  executing  party  or  his 
representative  before  the  Deputy  Registrar  of  its  execution 
by  him.  No  proof  of  the  execution  of  tho  instrument,  if 
given  otherwise  than  by  such  admission  before  the  Regis- 
trar, would  bo  an  equivalent.  Such  admission  made  in  such 
a  manner  was,  under  the  Act  (a),  a  sine  qua  non, 

Tho  Special  Appeal  was  argued  before  Warden  and  Gibbs, 
JJ. 

Pdndurang  Balibhadrd  for  tho  appellant. 

Ndndbhdi  Haridds  for  the  respondent. 

Per  Curiam  : — We  agree  in  thinking  that  the  ruling  in 

(a)  Act  XVI.  of  18G4,  Sec.  15  :— "  If  a  District  Registrar  or  Deputy  Re- 
gistrar shall  refuse  to  register  an  instrument  falling  within  the  provisions 
of  Sec.  \3,  it  shall  he  lawful  for  any  person  interested  to  institute  a  regular 
suit  in  order  to  establish  his  right  to  have  such  instrument  registered,  and 
the  instrument  shall  be  admissible  in  evidence  for  the  purpose  of  such  suit. 
The  District  Registrar  or  Deputy  Registrar  who  refused  to  register  such 
instrument  shall  not  be  made  a  party  to  any  such  suit,  but  the  Court  may, 
if  it  shall  think  proper,  order  such  District  Registrar  or  Deputy  Registrar 
to  register  the  instrument,  and  he  shall  be  bound  to  comply  with  the 
order.  The  petition  of  plaint  in  any  suit  instituted  under  this  section  shall 
be  written  on  paper  bearing  a  stamp  of  the  value  of  eight  annas." 

Sec.  29  : — "  On  the  parties  to  any  instrument,  their  heirs,  administrators, 
or  assigns,  or  the  agents  of  such  parties  authorised  as  hereinbefore  pro- 
vided, appearing  before  the  District  Registrar  or  Deputy  Registrar  for  the 
purpose  of  obtaining  the  registration  of  such  instrument,  he  shall  proceed 
to  inquire  whether  such  instrument  was  executed  or  not  by  all  the  parties 
thereto  by  whom  it  purports  to  have  been  executed,  and  to  satisfy  himself 
of  the  right  of  any  person  to  appear  as  the  heir,  administrator,  or  assign 
of  any  party  whom  he  shall  claim  to  represent,  or,  if  any  party  shall  appear 
by  agent,  of  the  authority  of  such  agent.  If  all  the  parties  executing  the 
instrument  appear  personally  before  the  District  Registrar  or  Deputy 
Registrar  and  are  personally  known  to  him,  or,  in  case  they  are  not  per- 
sonally known  to  him,  if  they  satisfy  him  that  they  are  the  parties  they  re- 
present themselves  to  be,  and  if  they  all  admit  the  execution  of  the 
instrument,  or  in  the  .case  of  any  party  appearing  by  authorised  agent,  if 
such  agent  shall  admit  the  execution  of  the  instrument,  the  District 
Registrar  or  Deputy  Registrar  shall  register  the  same." 
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1867. 

Bhagva'n 
Jayaua'm 

V. 

VlTHOBA ' 
GOVIND. 


Sajanji  valad  Godaji  v.  Anuji  valad  Ldkshman  and  others 
(R.  A.  No.  3  of  1866)  (6)  must  be  followed  in  this  case.  The 
Registrar  could  only  register  a  document  of  this  nature, 
under  Act  XVI.  of  1864,  when  all  the  requirements  of  Sec. 
29  had  been  carried  out.  And  as  these  have  not  been  com- 
plied with  in  this  case,  wo  hold  the  view  taken  by  the  lower 
courts  to  be  correct. 

Decree  affirmed. 


(b)  The  following  decision  in  the  above  case  was  given  by  Tucker  and 
Gibbs,  JJ.,  3lst  August  1866  :— 

"  This  is  a  suit  instituted  by  plaintiff  in  the  Court  of  the  District  Judge 
of  Ahmednagar  to  try  his  right  to  register  an  instrument  which  purported 
to  have  been  executed  by  the  three  defendants  on  13th  March  1860,  and 
to  have  conveyed  an  eighth-share  in  the  P&tClki  watan  of  Datoli  and  the 
lands  appurtenant  thereto.  The  deed  was  presented  to  the  Deputy  Regis- 
trar of  Sinar  within  one  year  of  the  passing  of  Act  XVI.  of  1864,  under 
Sec.  17  of  that  Act,  and  registration  was  refused  on  the  ground  that 
the  grantors  did  not  acknowledge  execution,  and  that  execution  had  not 
been  satisfactorily  proved.  It  is  not  shown  whether  any  appeal  from  this 
order  was  made  to  the  District  Registrar  or  not.  Two  of  the  defendants, 
before  the  District  Judge,  denied  execution,  and  the  District  Judge  held 
that  it  was  not  established  that  on  the  13th  March  i860,  or  on  any  subse- 
quent date,  all  the  defendants  had  executed  the  deed,  and  that  therefore 
the  refusal  to  register  the  deed  was  proper. 

"  The  points  taken  in  appeal  are :  that  the  decree  is  contrary  to  evidence  ; 
and  that  plaintiff  has  additional  evidence  to  show  that  the  third  defendant, 
Ycshu,  executed  the  deed. 

"  We  are  of  opinion  that  the  only  point  which  the  Judge  had  to  decide 
was  whether  the  plaintiff,  under  the  circumstances  described,  was  entitled 
to  register  under  Act  XVI.  of  1864 ;  and  we  consider  that  as  none 
of  the  parties  who  were  alleged  to  have  executed  the  deed  admitted  execu- 
tion before  the  Deputy  Registrar,  as  required  by  Sec.  29  of  the  said 
Act,  the  refusal  of  that  officer  was  correct. 

"  We  abstain  from  giving  any  opinion  whether  a  person  in  the  position 
of  this  plaintiff,  on  whom  registration  was  not  compulsory,  and  who,  as 
the  deed  was  executed  before  Act  XVI.  of  1864  came  into  operation,  was 
not  prevented  from  producing  it  in  evidence  in  a  court  of  justice,  under  the 
provision  of  Sec.  13  of  the  said  Act,  was  competent  to  bring  an  action 
under  Sec.  15  without  entering  upon  this  point;  and  for  the  reasons 
above  given  we  affirm  the  lower  court's  decree.    All  costs  on  appellant." 

Note. — The  result  of  this  case  seems  to  be  that  in  a  suit  to  eompel 
registration  under  Sec  15,  the  Court  will  only  inquire  whether  the  Register 
is  justified  in  refusing  to  register  a  deed  under  Sec.  29. 

Sed  qucere,  Ought  not  the  Court  also,  under  Sec.  15,  to  adjudicate  on  the 
right  of  the  plaintiff  as  against  the  defendant  to  have  the  document 
registered  ?  and  in  that  view  should  not  the  fact  of  execution,  and  cir- 
cumstances of  the  case,  as  well  as  the  occurrences  before  the 
be  considered  ? — Ed. 
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Special  Appeal  No.  194  of  1866. 


1867. 
Dec.  10. 


U'ma'ji  valad  Ma'na'ji  Pa'ti'l  D\Mk'i&...  Appellant. 


H.  and  U.  were  mortgagee*  of  one  V.  U.'s  mortgage  was  prior  in  point 
of  time  and  registered.  H.  and  U.  obtained  each  a  decree  against  V.  U.'s 
decree  was  prior  ;  but  H.,  having  applied  for  execution  sooner,  was  put 
into  possession.  U.  subsequently  applied  for  execution  and  dispossessed  H. 

Held,  in  a  suit  by  H.  against  U.  to  recover  possession  of  the  mort- 
gaged premises,  that  registration  made  U.'s  mortgage  complete,  though  he 
did  not  obtain  possession  of  the  mortgaged  property  at  the  time  when  the 
deed  to  him  was  executed,  and  that  any  subsequent  disposition  of  the 
equity  of  redemption  by  the  mortgagor  would  be  subject  to.  his  mortgage. 

* 

THIS  was  a  Special  Appeal  against  the  decision  of  A.  St. 

John  Richardson,  Judge  of  the  district  of  Ahmednagar, 
reversing  the  decree  of  tho  Munsif  of  Rahuri. 

The  facts  sufficiently  appear  in  the  judgment  of 

Tucker,  J.: — Tho  plaintiff,  Hari  Ramchandra,  brought 
this  action  to  recover  possession  of  a  field  of  which  ho  as- 
serted that  he  had  been  wrongfully  dispossessed  by  the 
defendant,  U'maji. 

The  field  was  originally  the  property  of  one  Vithu,  who 
mortgaged  it  on  the  10th  of  December  1860  to  the  defendant, 
U'maji,  for  Rs.  99-11-0,  which  deed  was  registered  on  the 
14th  of  December  1860.  Ho  (Vithu)  then  mortgaged  the 
same  field  to  Hari  on  the  19th  of  Octobor  1861  for  Rs.  13. 
This  deed  has  not  been  recorded,  and  it  is  not  alleged  to 
have  been  registered.  Tho  defendant,  U'maji,  brought  a 
suit  against  tho  mortgagor,  and  obtained  a  decree  on  tho 
27th  of  January  1863  for  the  possession  of  the  property, 
which  he  took  no  immediate  steps  to  execute ;  and  the  plain- 
tiff, Hari,  obtained  a  similar  decrco  against  the  mortgagor 
on  the  10th  of  February  1863,  which  ho  executed  on  the 
29th  of  February  1863,  on  which  date  the  field  was  deliv- 
ered into  his  possession  by  the  civil  court.  Afterwards,  in 
May  1864,  the  defendant,  U'maji,  applied  for  execution  of 
his  prior  decree,  and  in  execution  of  that  decroe  Hari  was 
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1867.      dispossessed  on  the  17th  of  May  1864,  which  caused  hiin  to 

UM.Ap!     institute  the  present  suit. 
Duma'le 

v.  ThoMunsif  of  Rahuriheld  that  the  defendant,  U'muji,  had 

Kuuujin'.  r^Su^y  been  put  in  possession  of  the  field  in  dispute  under  his 
docree  against  Vithu,  as  Hari  was  only  in  possession  under 
Vithd  ;  and  he  therefore  threw  out  the  plaintiffs  claim. 

The  District  Judge  reversed  this  decision,  and  awarded  tho 
field  to  the  plaintiff,  Hari,  as  he  held  that  Hari  having  obtained 
a  decree  declaring  his  right  to  the  field,  and  having  been  put 
in  possession  by  the  Civil  Court,  he  could  not  properly  bo 
dispossessed  by  the  defendant,  U'maji,  notwithstanding  that 
the  latter  had  a  prior  decree  against  the  same  property. 

We  are  of  opinion  that  the  decision  of  the  Munsif  was  cor- 
rect, while  that  of  the  District  Judge  was  erroneous.  Both 
parties  were  only  mortgagees,  and  tho  defendant  U'maji's 
mortgage  being  prior  in  point  of  timo  and  registered,  ho 
was  entitled  to  have  possession  of  the  mortgaged  property 
till  his  claim  should  be  satisfiod ;  and  in  execution  of  his 
decree,  which  was  also  prior  in  point  of  time  to  tho  decree  of 
the  plaintiff,  he  would  be  entitled  to  dispossess  the  plaintiff, 
Hari,  who  had  got  in  possession  under  a  subsequent  unregis- 
tered mortgage ;  and  it  appears  to  us  immaterial  whether 
the  plaintiff  had  obtained  his  possession  through  a  decree  of 
a  Civil  Court,  or  in  any  other  manner.  Tho  first  mortgagee 
being  thus  in  possession,  tho  puisno  mortgagee  could  not 
bring  an  action  to  recover  the  field  without  paying  off  the 
prior  incumbrance ;  and  as  there  is  no  offer  to  redeem  in  his 
present  plaint,  the  plaintiffs  claim  must  be  rejected.  Regis- 
tration made  the  defendant's  mortgage  complete,  though 
he  did  not  obtain  possession  of  tho  property  mortgaged  at 
tho  time  the  deed  to  him  was  executed,  aud  any  subsequent 
disposition  of  tho  equity  of  redemption  by  tho  mortgagor 
would  bo  subject  to  the  first  mortgagee's  lien.  Wo  therefore 
reverso  tho  decree  of  tho  District  Judge,  and  affirm  the  de- 
cree of  tho  Munsif.    All  costs  on  the  special  respondent. 

Gibbs,  J.,  concurred. 
District  Judge's  decree  reversed I,  and  the  Munsif  s 
confirmed. 
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Civil  Petition*  1867. 

July  26. 

tlx  parte  Desa'i  Kalya'nra'i  Hakumatra'i  et  al 

Stamp— Petitions  of  Appeal— Special  Appeal — Act  XXVI.  of  1867, 

C/.  11  of  Schedule  B. 

Petitions  of  special  appeal  to  the  High  Court  at  Bombay  on  its  Appel- 
late  Side  must  be  stamped  according  to  the  scale  contained  in  CI.  1 1  of 
Schedule  B  of  Act  XXVI.  of  1867 

rpHE  petitioner  in  this  case  presented  a  petition  of  special 
appeal  to  the  Registrar  of  the  Appellate  Side  of  the 
High.  Court.    This  petition  the  Registrar  refused  to  receive 
and  file,  on  the  ground  of  its  being  insufficiently  stamped. 

The  petitioner  objected  that  under  the  new  Stamp  Act 
(XXVI.  of  1867)  such  petitions  do  not  require  any  stamp. 
The  matter  was  then  referred  to  the  Court,  and  was  argued 
on  behalf  of  the  petitioners  before  Tucker  and  Gibbs,  J  J. 
Several  other  cases  depended  on  the  decision  in  this  one. 

Ndnabhai  Haridds  for  the  petitioner. 

Tucker,  J : — We  are  called  upon  to  pass  orders  on  a  series 
of  applications  for  special  appeal,  which  tho  Registrar  has 
declined  to  receive,  as  not  being  sufficiently  stamped  in 
accordance  with  the  requirements  of  the  new  Stamp  Act 
passed  in  the  present  year. 

The  contention  is  the  same  in  all  these  applications, 
namely,  that  under  the  wording  of  the  new  Stamp  Act,  no 
stamp  is  required  in  petitions  of  appeal  to  the  High  Court 
of  Judicature  of  Bombay  in  the  exercise  of  its  appellato 
jurisdiction  under  Sec.  16  of  the  New  Letters  Patent.  The 
part  of  the  Act  relied  upon  is  Sec.  11  of  Schfljj^efc'H,  which 
is  as  follows : —  ^j^f^fe 

"  Plaint  or  appeal,  Petition  of,  in  suits  and  appeals  not 
otherwise  provided  for,  instituted  in  any  Civil  or  Revenuo 
Court,  outside  the  local  limits  of  tho  ordinary  Original  Civil 
jurisdiction  of  the  Courts  established  by  Royal  Charter,  for 
the  recovery  of  any  sum  of  money,  or  to  obtain  possession 
of  any  interest,  matter,  or  thing.,J 
iv.— 19  a  c 
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1867.  It  lias  been  argued  with  considerable  ingenuity  that 

DmK**    as  tne  Appellato  branch  of  the  High  Court  cannot  be  said 

mlfuitATHA'i  *°  ^e  a  courfe  outsl(^€  ^e  local  limits  of  the  ordinary  Original 
et  al.  Civil  jurisdiction  of  the  courts  established  by  Royal  Charter, 
the  provisions  regarding  stamps  on  appeals  contained  in  this 
section  do  not  apply  to  appeals  instituted  on  the  Appellato 
side  of  the  High  Court,  and,  as  there  is  no  other  enactment 
with  respect  to  such  appeals,  that  no  stamp  for  such  petitions 
of  appeal  in  any  case  is  now  required  by  law. 

Now,  it  may  be  observed  that  the  words  in  Sec.  11  of 
Schedule  B  to  the  Act  of  18G7  are  almost  identical  with  the 
words  used  in  the  corresponding  section  of  Schodulo  15  to 
Act  X.  of  1862.  Tho  only  difference  is  that  the  phraso 
"  not  within"  is  used  instead  of "  outside,"  and  that  the 
words  "  or  Rovcnuo"  have  been  introduced  between  tho 
words  «  any  Civil"  and  "  Court."  At  the  time  tho  Act  of 
18G2  was  passed  no  High  Court  was  in  existence  at  any  of 
the  Presidencies,  and  on  the  creation  of  the  High  Court  at 
Fort  William  in  Bengal  an  Act  (No.  XX.  of  1862)  was  passed 
with  the  view  of  regulating  what  fees  and  stamp  duties 
should  be  levied  in  the  said  court,  and  in  CI.  2  of  this  Act 
it  was  enacted — 

"  No  instrument  or  writing  of  any  of  the  kinds  specified 
as  requiring  a  stamp  in  tho  Schedule  B  annexed  to  the  said 
Act  X.  of  18G2,  shall  bo  filed,  exhibited,  or  recorded  in, 
or  shall  be  received  or  furnished  by,  tho  said  High  Court  of 
Judicature  in  any  caso  coming  before  such  court  in  tho  exer- 
cise of  its  Appellato  jurisdiction  under  Sec.  15  of  the  said 
Letters  Patent,  or  in  the  exercise  of  its  extraordinary 
Original  jurisdiction  under  Sees.  13  and  23  of  the  said  Letters 
Patent,  or  as  a  court  of  appeal,  roference,  or  revision  under 
Sees.  26  and  27  of  the  said  Letters  Patont,  unless  such  in- 
strument or  writing  be  upon  a  stamp  of  a  value  not  loss  than 
that  indicated  by  the  Schedule  B  annoxed  to  the  said  Act  X. 
of  1 862  as  the  proper  stamps  for  similar  instruments  and 
writings  in  the  said  Sadr  Court,  anything  in  Sec.  30  of 
the  said  Act  to  the  contrary  notwithstanding,  but  subject  to 
the  proviso  therein  contained ;"  and  it  was  further  enacted 
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by  Sec.  10  of  the  said  Act,  "this  Act  shall  apply  mutatis  1867. 
imUandis  to  the  High  Courts  of  Judicature  which  may  bo     E*  parte 

"  Dksa  i 

established  at  Madras  and  Bombay  under  Act  24  and  25  Kalta'nra  i 
Vict.,  Chap.  104,  for  those  Presidencies  respectively  when-  etai. 
•  ever  such  Courts  shall  be  established.  Provided  that  the 
powers  vested  by  this  Act  in  the  Governor  General  in  Coun- 
cil shall  be  exercised  in  the  Presidencies  of  Madras  and 
Bombay  by  the  Governors  in  Council  of  those  Presidencies 
respectively." 

This  Act  continued  in  force  till  the  1st  of  January  1863, 
and  its  duration  was  further  prolonged  by  Acts  XXIV.  of 
1802  and  XXXII.  of  1803,  and  it  is  now  in  operation. 

Sec.  30  of  Act  X.  of  1802  is  as  follows 

"  Except  in  any  Court  of  Justice  established  by  Royal 
Charter,  or  in  any  Court  of  Small  Causes,  established  with- 
in the  local  limits  of  tho  jurisdiction  of  any  such  Court, 
no  instrument  or  writing  of  any  of  tho  kinds  specified  as 
requiring  stamps  in  the  Schcdulo  B  annexed  to  this  Act 
shall  be  filed,  exhibited,  or  recorded  in  any  Court  of  Jus- 
tice or  Government  Office,  or  shall  bo  recoived  or  furnished 
by  any  public  officer,  unless  such  instrument  or  writing 
bo  upon  a  stamp  of  a  value  not  less  than  that  indicated  to 
be  proper  for  it  by  the  said  Schedule  B.  Provided  that 
nothing  in  this  Act  shall  be  held  to  repeal  any  special  pro- 
vision in  the  Code  of  Civil  rroceduro  or  in  any  other  Act  or 
Regulation  for  the  use  of  plain  or  unstamped  paper  in  any 
judicial  proceeding,  unless  such  provision  shall  be  expressly 
repealed  by  this  Act."  From  this  section  it  is  clear  that  tho 
Legislature  contemplated  that  tho  stamps  prescribed  by 
Sec.  1 1  of  Schedule  B  to  that  Act  should  be  levied  in  the 
Sadr  Court  ;  and  from  Act  XX.  of  1802  it  is  also  manifest 
that  it  was  the  intention  of  the  Legislature  that  the  stamps 
prescribed  for  appeals  to  tho  Sadr  Court  should  continue  to 
be  levied  on  the  Appellate  Side  of  the  High  Court,  which 
had  taken  the  place  of  the  Sadr  Court.  This  last  Act  is 
still  in  force,  and  the  only  effect  of  Act  XXVI.  of  1807  is  to 
substitute  the  Schedule  B  annexed  to  that  Act  for  the 
schedule  which  was  originally  annexed  to  Act  X.  of  1802. 
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1S67.     This  second  or  substituted  schedule  must  bo  read  with  the 
frnrt     %ht  thrown  upon  it  by  Act  XX.  of  1862,  from  which  it  is 

•Hakum  vtka'i  Patcnfc  tnat  tne  meaiung  an<i  intent  of  the  Legislature  was 
et  al  that  the  stamps  prescribed  in  Sec.  11  of  the  said  schedule 
were  to  be  levied  in  tho  case  of  appeals  to  the  High  Court 
on  the  Appellate  Side ;  and  although  the  imperfect  and  very 
peculiar  form  of  expression  used  in  tho  section  has  given 
some  foundation  for  the  prosent  arguments,  yet  we  can,  with 
tho  light  thrown  upon  the  section  by  Act  XX.  of  1862, 
entertain  no  doubt  of  tho  intent  of  the  Legislature  in  tho 
matter. 

We  therefore  hold  that  petitions  of  special  appeal  to  this 
court  must  bo  governed  by  tho  section  in  the  schedule  to 
the  new  Act  which  tho  Registrar  has  appliod,  and  it  remains 
for  us  to  determine  in  each  case  whether  his  objections  to 
the  valuation  of  the  claims  which  have  been  made  in  several 
of  the  petitions  can  be  sustained.  The  present  petition  on 
a  stamp  of  two  rupees  must  be  rejected. 

Gibbs,  J.,  concurred. 

Petition  rejected. 


Dec.  18.  Civil  Petition, 

Ex  parte  Vithal  alias  Gopa'l  Ganesh  Bivalkar. 

Stamp— Khoti  estate— Act  XXVI.  of  1867. 


Held,  that  a  Khoti  estate  was  an  estate  paying  revenue  to  Government 
upon  which  an  assessment  is  temporarily  settled,  and  that  a  suit  for  its 
recovery  should  he  assessed  at  eight  times  the  annual  assessment,  under 
Act  XXVI.  of  1867,  Schedule  B,  Art.  11,  note  (a),  Sp.  Rule  1  for  the 
Bombay  Presidency. 

THIS  was  an  application  for  the  admission  of  a  special 
appeal.  The  suit  in  the  court  of  first  instance  was  to 
recover  tho  moiety  of  a  khoti  village  in  tho  Konkan  District. 
The  claim  both  iu  the  original  suit  and  the  appeal  was  valued, 
under  Act  X.  of  1862,  at  Rs.  639-7-4,  this  amount  being 
equal  to  the  annual  assessment  on  the  said  moiety.  Iu 
special  appeal  the  claim  was  valued  at  Rs.  1,500,  the  alleged 
value  of  the  estate  sought  to  be  recovered. 
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The  Registrar  of  the  High  Court,  to  whom  this  applica-  l867- 

tion  for  special  appeal  was  presented  to  be  filed  after  Act  vithal 

XXVI.  of  1867  had  come  into  operation,  made  the  following  (£j£h 

remark : —  Gankbh 

Hi  VALK.AR. 

"  It  appears  to  me  that  '  khoti*  land  comes  within  tho 
terms  of  the  first  Special  Rule  for  the  Bombay  Presidency, 
Art.  11  of  Schedule  B  of  Act  XXVI.  of  1807.  In  this  view 
the  claim  should  have  boon  valued  at  eight  timos  tho  annual 
assessment  of  land  revenue  payatyo  to  Government.  As  tho 
claim  in  this  caso  is  in  my  opinion  undervalued,  the  petition 
should  be  brought  on  in  court  if  tho  special  appellant  ob- 
jects to  tho  view  I  have  taken." 

Tho  special  appellant  having  objected,  the  petition  was 
brought  on  in  court. 

Per  Curiam  (Tucker  and  Gibbs),  JJ.: — A  khoti  estate  is 
an  estate  paying  revenue  to  Government  upon  which  an 
assessment  is  temporarily  settled,  and  a  suit  for  its  recovery 
should,  theroforo,  be  assessed  at  eight  times  tho  annual 
assessment,  under  Act  XXVT.  of  1867,  Schedulo  B,  Art.  11, 
note  (a),  Sp.  Rulo  1  for  the  Bombay  Presidency.  This 
application  must,  therefore,  bo  returned  to  the  applicant, 
who  will  bo  at  liberty  to  present  it  again  on  tho  proper 
stamp,  for  which  purpose  a  month  from  the  present  date  is 
allowed  to  him. 

Totition  rejected. 
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1867. 
March  28. 


Miscellaneous  Petition. 


L.  R.  Ashbtjrner,  District  Magistrate  of 

Khandesh   

Keshav  valad  Tuku'  Pa'ti'l  et  al  


Petitioner. 
Opponents. 


Judicial  Proceeding — Magistrate — Illegal  Order — Act  XXV.  of  1861, 
Sees.  308—310  and  404— Reg.  XII.  of  1827,  Sec.  19,  CI.  7. 

An  order  made  by  a  Magistrate  under  Sec.  308  of  Act  XXV.  of  1861 
(Criminal  Procedure  Code)  is  not  a  judicial  proceeding  within  the  meaning 
of  Sec.  404  of  that  Act. 

A  Magistrate  who  makes  an  illegal  order,  which  purports  to  be  made 
under  Sec.  308  of  Act  XXV.  of  1861,  but  is  not  made  in  accordance  with 
the  provisions  of  that  section,  is  liable  to  be  sued  in  the  Civil  Court  in  re- 
spect of  such  order,  and  to  be  restrained  by  injunction  from  carrying  it 
into  effect. 


R.  ASHBTJRNER,  Magistrate  of  the  District  of  Khan- 


desh,  on  the  10th  of  July  18GG,  issued  an  order  to 
Keshav  valad  Tuku  Patil,  Bhika  valad  Bhula  Patfl,  and 
Dayal  valad  Tupi  Pa  til,  of  which  the  following  is  a  transla- 
tion : — "  Know  that  there  is  a  certain  site  situated  at  the 
aforesaid  town,  which  is  part  of  a  public  thoroughfare,  and 
which  you  usurped  possession  of  without  authority  ;  and  you 
have  enclosed  tho  site  (by  building  walls  around  it)  for  the 
purpose  of  collecting  manure  (uhirdd)  there.  You  are  here- 
by directed  to  remove  the  walls  and  to  clear  the  site  within 
two  days  from  the  date  of  this  notice,  which  is  given  to  you 
under  Sec.  308  of  the  Code  of  Criminal  Procedure.  Disobe- 
dience of  this  order  will  be  punished  as  provided  in  Sec.  188 
of  the  said  Code." 

On  the  21st  of  August  1866,  Keshav  and  Bhika  filed  a  suit 
against  tho  Magistrate,  and  presented  a  plaint  for  registra- 
tion to  the  Honorable  G.  A.  Hobart,  District  Judge  of  Khan- 
desh :  and,after  stating  that  the  abovementioned  order  reached 
them  on  or  about  the  1 1th  of  August,  and  that  the  site  in  ques- 
tion was  their  own  ancestral  property,  applied  for  an  injunc- 
tion to  prevent  the  Magistrate  from  removing  the  walls  of  the 
building  standing  thereon. 
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et  al. 


The  District  Judge  having  granted  the  injunction,  the  de-  1867. 

fendant  applied  to  hira  to  have  it  set  aside,  on  the  ground  o^Sdesk 

that  his  order  to  the  plaintiffs  for  the  removal  of  the  building  »■ 

was  an  order  to  remove  a  nuisance,  and  tliat  the  injunction  Pa'ti'l 
was  in  contravention  of  tho  defendant's  power  as  Magis- 
trate.   An  order  was  thereupon  passed  by  the  District 
Judge,  of  which  the  following  is  a  translation  : — 

"  There  is  now  an  objection  to  admit  such  an  application : 
as  a  notice  had  been  issued  by  this  court  to  stay  the  execu- 
tion of  the  order  (issued  by  the  Magistrate).  No  order,  there- 
fore, can  bo  issued  upon  such  an  application.  You  are  at 
liberty  to  proceed  according  to  law." 

Tho  Magistrate  then  petitioned  tho  High  Court  to  havo 
tho  order  of  the  District  Judge  set  aside,  by  tho  exercise  of 
its  extraordinary  powers,  on  the  grounds  (1)  that  the  District 
Judge  had  not  jurisdiction  to  issue  tho  order  for  an  injunc- 
tion; (2)  that  tho  Judgo  was  wrong  in  supposing  that  thore 
was  any  objection  to  his  setting  aside  that  order,  inasmuch 
as  Act  VIII.  of  1859,  Sec.  93,  distinctly  provides  for  such 
a  procedure  ;  and  (3)  that  tho  District  Judgo's  order  was 
illegal,  as  well  as  inequitable,  sinco  tho  Magistrate  had 
issued  the  order  complained  of  for  the  removal  of  a  nuisance 
in  pursuance  of  Sec.  308  of  Act  XXV.  of  1861  (Code  of 
Criminal  Proceduro),  which  order  was  final,  inasmuch  as  the 
plaintiff  did  not  take  any  steps  as  required  by  Chap.  xx.  of 
that  Act. 

Dhirajlul  Mathurddds  (Government  Pleader)  for  tho  peti- 
tioner. 

Per  Curiam: — The  Judgo  to  report  on  tho  course  he 
adopted,  especially  with  reference  to  the  proviso  at  the 
end  of  Sec.  93  of  Act  VIII.  of  1859.  Notice  to  bo  given 
to  tho  opposite  party. 

The  District  Judge,  in  his  report,  stated  that  ho  registered 
the  plaint,  because  it  was  specially  provided  in  Reg.  XII. 
of  1827,  Sec.  19,  CI.  7,  that  "  any  individual  deeming  himself 
possessed  of  a  private  right,  which  cannot  equitably  bo 
interfered  with/'  may  "  file  a  suit  in  the  Civil  Court  against 


Digitized  by  Google 


152 


BOMBAY  HIGH  COURT  REPORTS. 


cf  al. 


1867.      the  Magistrate  to  support  his  claim ;  and  that  the  reason  of 
o^KuVndesh  ^  refusing  to  interfere  with  the  order  of  injunction  was, 
v.       that  the  grounds  of  expediency  on  which  the  injunction 

Keshw 

Pa'ti'l  was  granted  continued  to  exist ;  and  he  further  observed 
that  the  Magistrate's  order,  though  stated  to  be  given  under 
Sec.  308  of  Act  XXV.  of  1861,  was  a  peremptory  one,  and 
so  not  in  terms  such  as  Sec.  308  of  tho  Act  requires. 

Coram  Couch,  C.J.,  and  Warden,  J. 

Dhirajldl  Mathurddas  (Government  Pleader),  for  the  peti- 
tioner, argued  that  he  came  to  this  court  in  appeal  under  the 
provisions  of  Act  VIII.  of  1859,  Sec.  94.  The  order  of  the 
Magistrate  was  in  accordance  with  the  provisions  of  Sec.  308 
of  the  Criminal  Procedure  Code  ;  and  the  plaintiffs  ought  to 
have  availed  themselves  of  the  remedy  prescribed  in  Sec. 
310  of  the  same,  and  ought  not  to  have  gone  to  the  Civil 
Court. 

Vishvanath  Nardydn  Mandlik,  for  the  opponents,  cited 
7  Calc.  W.  Rep.  Civ.  R.  95,  and  contended  that  the  order  of 
the  Magistrate  was  not  an  order  under  Sec.  308,  nor  was  it 
in  accordance  with  any  law ;  and  that  the  court,  exercising 
its  powers  of  extraordinary  jurisdiction,  might  quash  the 
order. 

Cur.  adv.  vult. 

28th  March  1867.  Couch,  C.J. :— The  Magistrate's  order 
in  this  case  is  not  a  judicial  proceeding,  and  we  cannot  send 
for  it  and  cancel  it  at  this  stage.  If  the  Magistrate  finds 
he  has  made  an  illegal  order,  he  can  set  himself  right  by 
not  following  it  up.  Besides,  having  made  one  illegal  order, 
he  need  not  go  on  and  make  another.  It  was  in  the  discre- 
tion of  the  Judge  to  grant  an  order  of  injunction,  as  he  has 
done  j  and  no  cause  has  been  shown  for  our  interfering  with 
that  order.  If  a  Magistrate  makes  an  illegal  order  he  is 
liable  to  bo  sued  for  it. 

Per  Curiam  : — Tho  petition  rejected  with  costs. 
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Miscellaneous  Petition. 


1867. 
April  25. 


Ba'puji  Jagji'van   

The  Magistrate  of  Kiieda' 


Petitioner. 
.  Opponent, 


Judicial  Proceedings— Magistrate's  Order — Crim.  Proc.  Code,  Sec.  318. 

7/eMthat  proceedings  under  Sec.  318  of  the  Crim.  Proc.  Code  (Act 
XXV.  of  1861)  are  judicial  proceedings  within  the  meaning  of  Sec.  404  of 
that  Act,  and  that  therefore  the  High  Court  has  power  to  interfere  with 
an  order  passed  hy  a  Magistrate  under  such  section. 

Under  Sec.  318,  a  Magistrate  is  hound  to  inquire  who  is  in  actual  posses- 
sion, without  regard  to  the  question  of  who  is  legally  entitled  to  pos- 
session, of  the  premises  in  dispute. 

THE  possession  of  a  piece  of  land  situated  at  Nariad  was 
A  disputed  between  tho  petitioner  and  Biii  Jethi,  who 
commenced  to  build  upon  it.  Bai  Jethi,  on  an  application 
made  by  the  petitioner,  was  forbidden  to  do  so,  by  an  order 
of  the  Municipality,  until  the  fact  of  possession  should  have 
been  determined  by  the  Magistrate,  to  whom,  as  a  breach  of 
tho  peace  seemed  likely  to  ensue,  tho  matter  was  referred. 

A.  C.  Trevor,  Subordinate  Magistrate  of  Nariad,  gave 
possession  to  Bai  Jethi,  and  forbade  the  petitioner  to  inter- 
fere with  her  building  until  ho  established  his  right  to  do  so 
in  the  Civil  Court. 

The  petitioner  prayed  for  a  roversal  of  tho  order,  on  tho 
following  among  other  grounds  : — That  tho  Magistrate, 
without  taking  any  evidence,  not  even  a  written  statement  of 
tho  case,  as  provided  for  in  Sec.  318  of  the  Criminal  Procedure 
Code,  ordered  that  Bai  Jethi  might  proceod  with  the  work  ; 
and  that  the  Magistrate,  instead  of  determining  tho  fact  of 
possession,  went  into  tho  question  of  titlo  to  the  land  in 
dispute. 

The  petition  came  on  for  hearing  before  Newton  and 
Warden,  JJ. 

The  records  and  proceedings  in  the  case  having  boon  sent 

up,  and  it  appearing  therefrom  that  tho  Magistrate  had 

clearly  attempted  to  determine  who  was  legally  entitled  to 
iv.— 20  a  c 
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possession,  instead  of  determining  who  was  in  actual  posses- 


Magistrate  Dhirajlal  Mathurddds  was  called  on  to  support  the  order 
or  Kheda  .   o£  ^  ]yf agigfcrate. 

He  argued  that  the  order  was  final,  and  could  not  be  re- 
vised by  this  court.  In  fact,  as  ruled  by  tho  court  in  respect 
to  Magistrates'  orders  nnder  Sees.  62  and  131  of  the  Code  of 
Criminal  Procedure,  this  court  had  no  jurisdiction  to  inter- 
fere with  orders  under  Sec.  318,  as  such  orders  were  not  a 
judicial  proceeding  within  the  meaning  of  Sec.  404. 

Shdntdrdm  Nbrdyan,  in  reply,  urged  that  proceedings 
under  Sec.  318  were  clearly  judicial  proceedings,  inasmuch 
as  although  the  Magistrate  had  a  limited  jurisdiction,  still 
he,  as  Judge,  received  evidence,  and  decided  who  was  in 
possession,  in  the  same  way  as  Revenue  Courts  used  to  do. 

Newton,  J. : — Mr.  Dhirajlal  has  shown  no  precedent  in 
favour  of  the  position  ho  assumes.  It  has  been  repeatedly 
held  by  this  court  that  orders  under  Secs\  62  and  131  aro 
not  judicial  proceedings,  and  therefore  thoy  are  final.  But 
proceedings  under  Sec.  318  are  judicial  lyrocecdingn  ;  and  it 
is  a  fallacy  to  say  that  because  the  jurisdiction  of  a  court  is 
limited  to  certain  points,  therefore  it  is  not  a  judicial  pro- 
ceeding. A  Revenue  Court,  for  instance,  can  decide  ques- 
tions of  rent,  but  not  of  title,  and  it  would  be  incorrect  to 
say  that  the  proceedings  in  such  a  case  were  not  judicial 
proceedings.  The  Magistrate,  under  Sec*  318,  was  bound 
to  inquire  which  party  was  in  actual  possession,  and  ho 
had  nothing  to  do  with  the  question  of  legal  possession. 
We  reverse  his  decision  and  pass  the  following  order  : — 

Per  Curiam  : — The  Court  reverse  the  order  of  the  F.  P. 
Magistrate,  inasmuch  as  he  determined  not  the  actual  posses- 
sion, but  the  title  to  possession ;  and  he  is  ordered,  after 
receiving  a  written  statement,  and  otherwise  conducting  tho 
inquiry  according  to  the  provisions  of  Chap.  xxn.  of  the 
Code  of  Criminal  Procedure,  to  decide  which  of  the  parties 
is  actually  in  possession,  and  entitled  to  retain  such  posses- 
sion until  ousted  by  due  course  of  law. 


Digitized  by  Google 


* 


APPELLATE  CIVIL  JURISDICTION.  155 

Special  Appeal  No.  96  of  1866. 

Ra'dha'ba'i,  widow  of  Ra'mchandra  ...Appellant. 
Sha'ma',  widow  of  Sundae  llespondent. 

Act  XIV.  of  1859,  Sec.  [.,  CI.  12  a«rfl5—  Limitation— Immoveable  Pro- 
perty— Bailment — Depositary —  Tenancy-at -Will— Adverse  Possession — 
English  Law. 

About  twenty-five  years  before  suit  brought,  R.  being  possessed  of  a 
house,  allowed  K.  to  occupy  it  without  paying  rent,  on  condition  that  K. 
would  keep  it  in  repair,  and  restore  it  to  It.  on  demand. 

Nine  years  afterwards,  and  without  any  demand  having  been  made  by 
R.,  K.  died,  and  his  heirs  continued  to  occupy  the  house,  apparently  on 
the  same  terms  as  K.  had  done. 

In  a  suit  brought  by  R.  against  the  heirs  of  K.  to  recover  possession  of 
the  house,  it  was  held  that  K.  could  not  be  deemed  to  have  been  a 
depositary  of  the  house  4Rthin  the  meaning  of  Sec.  i.,  CI.  15,  of  Act  XIV. 
of  1859,  and  the  case  was  therefore  governed  by  Sec.  I.,  CI.  12,  of  that 
Act. 

Held  also  that  K.  occupied  the  house  as  tenant-at-will  of  R.;  that  such 
tenancy  was  not  on  the  death  of  K.,  as  of  course,  converted  into  an  adverse 
occupation,  by  the  heirs  of  K.,  in  the  absence  of  proof  of  the  intention  of 
the  parties  to  that  effect,  and  in  the  absence  of  anything  to  show  that 
R.  did  not  assent  to  the  heirs  of  K.  continuing  to  hold  on  the  same  terms 
as  K.  had  done. 

rpHIS  was  a  Special  Appeal  from  the  decision  of  W.  M. 

Coghlan,  Acting  Judgo  at  Dhulia,  in  Appeal  Suit  No. 
39  of  18G5,  reversing  the  decree  of  the  Munsif  of  Nandur- 
bar,  in  Original  Suit  No.  585  of  18G4. 

The  facts  of  the  case,  and  the  grounds  of  the  District 
Judge's  decision,  appear  from  the  following  extract  from  the 
judgment  recorded  by  him  : — 

"  This  action  was  instituted  by  Radhabai,  relict  of  Rarn- 
chandra,  against  the  appellant  Shama,  and  two  other  persons, , 
Dagdu  and  Zagdu,  who  have  not  appealed,  to  recover  posses- 
sion of  a  houso  at  Prakasha,  on  the  grounds  that  the  house 
is  her  property,  and  that  she  had  lent  it  to  one  Karsandas, 
now  deceased,  for  his  residence,  on  the  condition  that  he  kept 
it  in  repair,  and  would  restore  it  on  demand. 

"  Radhabai  stated  that  she  demanded  restoration  of  the 
house  some  ten  or  eleven  years  ago,  from  Karsandas,  and 
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1867.      after  Lis  death  from  his  son  Sundar,  who  is  also  dead  :  and 
a  dua  ba  i  tkafc        promised  to  give  up  tho  house,  but  did  not  do  so  ; 
Sha'ma'.    an(i  that  she  (Radhabai)  had,  three  years  ago,  demanded  the 
house  from  Shama,  Dagdu,  and  Zagdu ;  but  that  they,  al- 
though heirs  of  Karsandas  and  Sundar,  refused  to  vacate 
the  houso. 

"Radhabai  stated  that  the  house  was  given  by  her  to 
Karsandas  as  a  deposit,  and  that  Sec.  i.,  CI.  15,  of  Act  XIV. 
of  1859  was  the  provision  of  the  Limitation  Act  governing 
the  suit. 

"  Shama's  defence  was  that  the  house  was  not  Radhabai's 
property,  and  had  not  been  given  by  her  to  Karsandas, 
deceased,  as  a  deposit,  but  had  been  self-acquired  by  Kar- 
sandas fifty  years  ago,  and  had  been  in  his  family  since  then. 
Shama  urged  that  Radhabai's  statement,  that  the  house  was 
in  Karsandas*  hands  as  a  doposit,  had  only  been  set  forth  to 
bring  the  claim  within  tho  Limitation  Act. 

"  Dagdu  and  Zagdu  denied  that  thoy  had  anything  to  do 
with  the  house  sued  for,  partition  having  taken  place  between 
them  and  their  father  during  their  father's  lifetime. 

"The  Munsif  gavo  judgment  for  Radhabai,  against  Shama 
only,  for  tho  houso  sued  for,  with  costs,  on  the  grounds  that 
the  suit  was  within  the  period  of  legal  limitation,  which  he 
held  to  bo  sixty  years,  under  Act  XIV.  of  1859,  Sec.  i., 
CI.  15 ;  and  that  Karsandas,  Sundar,  and  Shama  are  shown 
to  havo  held  the  house  as  tenants  during  Radbabai's  pleasuro. 

"  The  Munsif  threw  out  tho  claim  as  against  Dagdu  and 
Zagdu,  on  the  ground  that  they  were  not  in  possession,  and 
had  nothing  to  do  with  tho  house. 

"  The  issues  for  decision  are  : — (1)  By  which  section  and 
clause  of  Act  XIV.  of  1859  is  the  suit  governed;  (2)  did 
Radhabai  prove  that  Shama,  and  those  from  whom  Shama 
holds,  held  the  house  as  her  tenant ;  (3)  when  did  Radha- 
bai' s  cause  of  action  arise.  No  other  issue  is  sought  by 
either  party. 

"  My  decision 'on  the  issues  is :— (1)  The  suit  is  governed  by 
Act  XIV.  of  1859,  Sec.  i.,  CI.  12 ;  (2)  Radhabai  proved  that 


Digitized  by  Google 


APPELLATE  CIVIL  JURISDICTION. 


157 


Karsandas,  tlio  father  of  Sundar,  tlio  husband  of  Shama,  held  1867 
the  house  as  her  tenant  j  (3)  Radhabai's  cause  of  action 


v. 


arose  at  Sundar's  death,  which  occurred  more  than  twelvo  SuA'MA'« 
years  ago. 

"It  was  pleaded  by  the  plaintiff  below  that  she  had  placed 
tho  house  in  deposit  with  Karsandas,  in  such  a  manner 
as  to  bring  it  under  CI.  15  of  Sec.  i.  of  Act  XIV.  of  1859, 
which  fixes  sixty  years  as  the  period  of  limitation  within 
which  a  suit  for  immoveable  property  may  be  brought 
against  '  a  depositary  pawnee,  or  mortgagee/    Tho  Munsif 
hold  that  tho  suit  fell  within  that  section,  being  possibly 
misled  by  tho  very  insufficient  rendering  of  the  words 
'  depositary  pawnee/  in  tho  Marathi  translation  of  the  Act,  by 
tho  words  i  ajJTRcT  ^°HTr/  which  words  merely  signify  taker 
of  a  doposit,   and    convey  no   rendering  of  the  word 
'pawnee/    I  must  admit  that  I  have  some  difficulty  in 
understanding  tho  forco  of  tho  words  '  depositary  pawnee' 
in  tho  Act,  sinco  it  seems  that  the  word  f  pawnee*  only  would 
answer  tho  samo  purpose.    In  Lord  Holt's  famous  judgment 
yi  Cogr/s  v.  Bernard  (a),  he  divided  bailments  into  six  classes, 
tho  1st  being  '  depom&um}  or  a  naked  bailment,  and  the 
4th  'vadium/  or  pawn.    It  seems  not  unlikely  that  tho 
framers  of  Act  XIV.  of  1859  may  havo  had  this  classification 
in  view  whon  they  framed  tho  Act.  I,  therefore,  tako  property 
in  the  possession  of  a  'depositary  pawnee '  to  bo  property 
held  as  security  for  a  debt,  of  which  the  depositary  pawnee 
has  the  right  of  sale,  but  has  only  the  right  of  appropriating 
to  himself  a  sum,  out  of  the  proceeds  of  the  sale,  equal  to 
the  sum  for  which  the   property  was    security ;  and  I 
understand  the  position  of  a  depositary  pawnee  to  differ 
from  a  mortgagee  in  regard  only  to  the  right  of  appropriating 
a  part  only,  or  the  whole,  of  the  proceeds  of  the  property 
pledged.    There  is  no  evidonco  in  this  suit  to  show  that 
thero  was  any  element  either  of  pawn  or  mortgage  in  tho 
arrangements  under  which  Karsandas  came  into  occupation 
of  the  house.    I  have,  therefore,  found  that  CI.  15  of  Sec.  i. 
does  not  apply,  and  that  tho  suit  is  governed  by  Sec.  I., 

(a)    2  Ld.  Raym.  009. 
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CI.  12,  which  assigns  a  limit  of  twelve  years  to  suits  for 
recovery  of  immoveable  property. 

H I  concur  with  the  Munsif  in  finding  that  the  parol  evidence 
of  the  witnesses  Nos.  15,  16,  17,  18,  19,  20,  21,  28,  31,  &c, 
is  sufficiently  strong  to  warrant  the  finding  that  Karsandas, 
some  twenty-five  years  or  more  ago,  entered  into  occupation 
of  the  house  by  permission  of  Radhabdi.  The  most  difficult 
question  in  this  case,  and  one  which  I  feel  no  assurance  of 
having  solved  correctly,  is,  when  did  Radhabai's  cause  of 
action  ariso,  that  is  to  say,  when  did  the  possession  of  the 
house  by  the  defendants  become  an  adverse  possession. 

"  The  English  Statute  of  limitation  is  veiy  much  more 
minute  in  expression  than  Act  XIV.  of  1850  ;  and  the  7th 
section  of  the  English  statute  (the  Limitation  Act  of  1833, 
3  and  4  William  IV.,  c.  27,  sec.  7)  lays  down  that  in  the  case 
of  a  tenant-at-will,  the  tenancy,  if  not  determined  sooner, 
determines  at  the  expiration  of  a  year.  The  Indian  Act  is 
silent  on  the  subject.  I  have  been  in  doubt  as  to  whether  I 
might  take  the  ono-yearrule  of  the  English  statute  as  being  a 
reasonable  time,  and  apply  it  here ;  or  whether,  in  the  absence 
of  any  period  fixed  by  law,  I  should  consider  the  occupation 
permissive  during  the  lifetime  of  the  tenant,  and  only  ad- 
verse after  his  death.  I  have  adopted  the  latter  course,  but 
not  without  serious  doubt.  I  am  aware  of  no  Indian  prece. 
dent  to  guide  me.  It  is  consolatory  to  remember  that  tho 
English  statute,  precise  as  it  is,  gave  rise  to  an  immense 
body  of  argument  in  the  case  of  Nepean  v.  Doc  (b),  and 
elicited  a  great  number  of  contradictory  opinions  from 
eminent  men  on  nearly  every  section. 

"  My  doubt  is  not,  whether  I  ought  to  hold  the  occupancy 
permissive  after  Karsandas's  death  (that  is,  during  Sundays 
and  Shama's  occupancy),  for  it  is  very  probable  that  reasons 
of  a  personal  nature  might  cause  a  proprietor  to  acquiesce 
in  the  occupancy  of  one  tenant,  which  would  not  operate  in 
favour  of  the  tenant's  heir ;  nor  does  the  parol  agreement, 
which  has  been  held  established,  point  to  a  continuance  of 
occupation  to  heirs.    My  doubt  is  whether,  on  the  contrary, 

(6)  2  M.  and  W.  894. 
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I  ought  not  to  consider  the  occupation  adverse  from  tho 
date  of  the  commencement  of  KarsandaVs  tenancy,  or  from 
some  reasonable  time,  say  a  year,  afterwards. 

"  As  it  is  shown  that  Karsandas  died  some  sixteen  years 
ago,  the  effect  of  my  finding  that  possession  since  that  event 
has  been  adverse  possession,  is  to  place  tho  suit  without  tho 
period  of  twelve  years,  laid  down  as  the  term  within  which 
a  suit  for  immoveable  property  must  bo  brought,  by  CI.  12, 
Sec.  i.  of  Act  XIV.  of  1859. 

"  For  tho  above  reasons,  I  reverse  the  decree  of  the  Munsif, 
and  throw  out  the  claim  with  all  costs  on  the  respondent. 

" Posfscrijrfum. — On  thinking  over  this  case,  I  arrived  at 
the  conclusion  that  there  must  bo  a  misprint  in  the  Act 
XIV.  of  1859,  in  omitting  a  comma  between  '  depositary  3 
and  '  pawnee/  and  I  now  find,  on  reference  to  another  edition 
of  tho  Act,  that  such  is  the  case,  and  that  Sec.  I.,  CI.  15,  pro- 
perly runs  thus  :  1  To  suits  against  a  depositary,  pawnee,  or 
mortgagee  ; 9  this  reading  is  clear  and  comprohensiblc,  which 
tho  othor  was  not.  The  section  is  clearly  applicable  to  a 
naked  bailment  of  goods,  to  pawn,  and  to  mortgage. 

u  The  section  does  not  apply  to  the  delivery  of  the  house 
to  Karsandas  by  Eadhabai :  since  the  transaction,  as  set  forth 
in  the  plaint,  was  neither  a  naked  bailment  of  property  to  bo 
kept  for  the  use  of  the  bailor,  nor  pawn,  nor  mortgage,  but 
a  letting  of  tho  house,  repairs  to  be  made  in  lieu  of  rent." 

Tho  special  appeal  came  on  for  hearing  this  day,  before 
Couch,  C.J.,  and  Newton,  J. 

Ndndbhdi  Harulds,  for  the  appellant,  argued  that  CI.  15, 
Sec.  i.  of  Act  XIV.  of  1859  applied  to  this  case;  and  not 
CI.  12,  Sec.  i.,  as  held  by  the  Judge;  that  the  respondent's 
possession,  being  permissive,  never  became  adverse 

Bhairavanath  Mangesh,  for  tho  respondent,  contended  that 
CI.  15,  Sec.  i.  of  Act  XIV.  of  1859  did  not  apply  to  this  case. 
The  depositary  in  that  clause  meant  tho  depositary  of  move- 
able property.  The  term  was  not  intended  to  apply  to  im- 
moveable property.    There  is  a  clear  finding  that  Karsandas 
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186?-     was  a  tcnant-at-will.    His  agreement  to  occupy  the  houso 

Ka'diia'ba'i  ' 

v.  in  consideration  of  his  making  repairs  constituted  him  such. 
Sua  ma.  That  tenancy  expired  at  his  death,  if  not  before.  His  son 
(Sundar)  then  became  tenant  by  sufferance,  and  the  law  of 
limitation  commenced  to  run  against  the  special  appellant  : 
Addison  on  Contracts,  p.  429.  CI.  12,  Sec.  i.  of  Act  XIV. 
of  1830  was  applicable  to  this  case.  The  lower  court  having 
distinctly  held  that  since  KarsandaV  death,  defendant's  and 
Sundays  possession  for  sixteen  years  was  adverse,  the  claim 
was  barred. 

Our.  adv.  milt. 

Couch,  C.J. : — This  was  a  suit  by  the  plaintiff  to  recover 
possession  of  a  house  which  came  to  be  her  property,  and 
which  she  alleged  sho  lent  to  Karsandas  sixteen  years  ago,  on 
condition  of  his  keeping  it  in  proper  repairs,  and  delivering 
it  back  to  her  on  demand.  The  defendant  denied  the  plain- 
tiff's claim ;  and  answered  that  the  land  was  the  self-acquired 
property  of  Karsandas,  and  pleaded  the  law  of  limitation. 

The  District  Judge,  in  his  judgment,  adopts  the  statement 
about  the  manner  in  which  the  house  was  given  over  to 
Karsandas  by  the  plaintiff,  and  the  way  in  which  he  was  to 
re-deliver  it.  It  may,  therefore,  be  assumed  that  that  was  a 
true  statement  of  the  transaction  between  the  parties.  Tho 
question  then  arises  as  to  the  law  of  limitation  by  which 
this  case  should  be  governed. 

The  Judge,  in  an  elaborate  judgment,  fell  into  a  mistake 
in  construing  Sec.  I.,  CI.  15,  of  Act  XIV.  of  1859,  regarding 
the  words  "depositary"  and  "  pawnee,"  which  need  not  be 
further  alluded  to  becauso  he  corrected  it  afterwards. 

The  question  to  be  decided  in  this  case  really  is,  whether 
Sec.  i.,  CI.  15,  applies  to  it  or  not;  that  is  to  say,  whether  the 
term  depositary  applies  to  immoveable  property.  The  term 
"depositary,"  in  its  strictest  sense,  might  apply  to  both ;  i.e., 
there  can  be  a  deposit  of  immoveable  as  well  as  of  moveablo 
property.  In  Domat's  Civil  Law  there  are  several  passages 
(c)  which  show  that  the  term  "  depositary"was  so  understood 
in  the  Civil  Law. 

(c)  Domat,  Civil  Law,  Sees.  684-693. 
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But  in  England  and  America  the  term  "  depositary"  applies 
to  personal  or  moveable  property  only,  and  not  to  immove- 
able property.    In  Story  on  Bailments,  Sec.  51,  we  find  the 
following  : — « In  respect  to  the  subject-matter,  it  (deposit) 
is  in  our  law  limited  to  personal  or  moveable  property, 
and  is  inapplicable  to  real  or  immoveable  property.  The 
Civil  law,  and  the  French  law  (which  follows   it),  confine 
tho  bailment  to  corporeal  property  ;  and  do  not  admit  its 
application  to  incorporeal  property,  such  as  choses  in  action 
and  debts.    But  the  title-deeds,  or  evidences  of  such  debts 
and  credits,  ipsa  imtrumcntorum  corpora,  may  become  the 
subject  of  such  a  bailment.    The  distinction  is  nice ;  but  as 
the  loss  of  the  instrument  will  entitle  the  party  to  a  recom- 
pense, adequate  to  the  injury  done  him,  it  is  unimportant  in 
practice.    In  tho  common  law,  and  in  tho   Scotch  law, 
debts,  choses  in  action,  and  other  instruments  and  evidences 
of  debts,  may  become  the  subject  of  a  deposit,  properly  so 
called."  Also  in  Sec.  141,  on  the  subject  of  Mandates  ■ — 
"The  contract  of  mandate,  in  our  law,  is  (as  the  common 
definition  imports)  confined  to  mere  personal  property  ;  and 
does  not  embrace,  as  it  does  in  the  civil  law,  real  property. 
In  general,  the  civil  law  makes  few  distinctions  of  rights  and 
duties,  and  remedies  between  the  one  species  of  property 
and  the  other.    In  our  law    the    distinctions    arc  very 
broad  and  important  in  man£  respects.    There  is  certainly 
no  repugnance  to  any  principle  of  our  law,  in  considering  a 
gratuitous  contract  to  do  an  act  in  respect  to  real  property 
to  bo  a  mandate.    It  may  involve  obligations  precisely  the 
same  as  it  would  in  relation  to  personal  property.  But 
tho  definition  of  Sir  William  Jones,  above  stated,  as  well  as 
the  description  of  this  sort  of  bailment  by  Lord  Holt  in  Coggs 
v.  Bernard,  in  which  he  constantly  speaks  of  goods  and  chat- 
tels, abundantly  shows  the  habit  of  our  law  to  be,  to  confino 
bailments  to  personal  property.    In  the  Civil  law  a  gratuitous 
engagement  to  clear  out  a  ditch,  or  to  cultivate  or  to  sell  a 
farm,  belonging  to  the  person  giving  the  direction,  would 
be  deemed  a  mandate.  In  our  law  it  would  be  treated  mere- 
ly as  a  special  undertaking,  without  falling  under  that  class 
of  contracts."    Then,  speaking  about  gratuitous  bailments, 
IV.— 21  A  r. 
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1867-      Sec.  223,  ho  says:— "It  follows  from  the  definition  above 

I''  V  i '  H  \'B  v'l 

„.  stated  that  several  things  are  essential  to  constitute  this 
Sha'ma'.    contract.    First,  There  must  be  a  thing  which  is  lent; 

and  this,  according  to  the  civil  law,  may  be  either  a  thing 
moveable,  as  a  horse,  or  an  immoveable,  as  a  house,  or  land, 
or  goods,  or  even  a  thing  incorporeal.  But  in  our  law  the 
contract  seems  confined  entiroly  to  goods  and  chattels,  or 
personal  property,  and  it  does  not  extend  to  real  estate. 
This  is  sufficiently  apparent  from  the  definition  of  Lord 
Holt.  It  must  bo  a  thing  lent  in  contradistinction  to  a 
thing  deposited,  or  sold,  or  intrusted  to  another  for  the  sole 
benefit  or  jSurposos  of  the  owner." 

So  that  the  authorities  show  that,  according  to  English 
Law,  a  depositary  is  a  person  charged  with  the  possession  of 
moveable  property  under  certain  conditions. 

Now  Act  XTV.  of  1859  must  be  construed  with  reference 
to  tho  law  of  limitation  in  England,  because  this  Act  waa 
intended  to  apply  to  cases  tried  in  tho  Supremo  Courts, 
governed  by  English  law  \  and  was  to  supersede  tho  law  of 
limitation  that  prevailed  there.  Bearing  this  in  mind,  wo 
think  Sec.  i.,  CI.  15,  cannot  apply  to  this  caso. 

The  contract  being  of  the  nature  of  a  tenancy  at  will,  tho 
next  question  is,  when  did  tho  cause  of  action  arise,  under 
the  circumstances  of  this  caso.  Tho  District  Judge,  in 
considering  this  point,  turned  his  attention  to  the  present 
law  of  limitation  in  England,  and  proceeded  by  analogy 
to  consider  that  the  period  of  limitation  began  one  year  after 
the  tenancy  had  commenced,  or  at  least  from  the  death  of 
the  tenant ;  and  so  ho  held  the  plaintiff's  claim  barred.  But 
he  overlooked  an  important  distinction  between  tho  present 
English  law  of  hmitation  and  Act  XIV.  of  1859.  It  would 
have  been  better  if  tho  Judge,  instead  of  referring  to  the 
present  statute  of  limitation,  had  referred  to  the  21  Jac.  I., 
chap.  16. 

There  is  no  analogy  between  the  Indian  Act  and  the  Eng- 
lish law  of  limitation,  under  the  3  and  4  Will.  IV.,  chap.  27, 
the  language  of  which  is  quite  different.    The  statute  21 
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1859 ;  and  the  cases  decided  upon  that  Act  are  applicable 
to  this  case,  such  as  Doe  v.  Rail  (J)  and  Doe  v.  Ferrers  (c). 
In  the  last  case  it  was  held  that  the  possession  of  land  after 
the  termination  of  his  lease  by  the  lessee,  though  he  paid 
no  rent,  was  not  adverse,  so  as  to  let  in  the  operation  of  the 
statute  of  limitation. 

In  consequence  of  the  uncertain  naturo  of  a  tonancy  at 
will,  the  Legislature  subsequently  provided  that  the  right 
of  entry  should  accrue  at  the  end  of  one  year  from  the  dato 
of  the  lease.  But  there  is  no  provision  to  that  effect  in  the 
Indian  law ;  and  we  are  inclined  to  think  that,  looking  to  the 
habits  of  the  people,  and  the  usages  and  customs  prevalent 
in  this  country,  it  would  be  wrong  to  introduco  that  provi- 
sion of  the  English  law  here.  Then,  again,  the  rulo  of  the 
English  law,  that  a  tenancy  at  will  is  determined  by  the 
death  of  either  of  tho  parties,  may  not  be  applicable  to 
India;  and  if  it  is,  the  agreement  in  this  cose  may  have 
excluded  its  operation. 

The  most  important  questions  in  this  caso  are — 1st,  whe- 
ther it  was  tho  intention  of  tho  parties  that  the  tenancy  at 
will  should  continue  after  the  death  of  Karsandas ;  and  2ndly, 
assuming  that  the  tenancy  was  not  originally  intended  to 
continue  beyond  the  lifetime  of  Karsandas,  did  the  plaintiff, 
after  his  death,  do  any  act  fairly  leading  to  the  presumption 
that  she  consented  to  tho  son  (Sundar),  or  the  defendant, 
continuing  to  occupy  the  house  in  the  same  manner  as 
Karsandas  had  done. 

We  reverse  tho  decree  of  the  District  Judge  ;  and  romand 
the  caso  to  have  the  above  questions  determined,  with  a 
direction  to  tho  Judgo  to  pass  a  now  decree  accordingly  ; 
and  we  direct  the  costs  to  follow  the  final  decision. 


Decree  reversed  and  case  remanded. 


id)   2D.  and  R.  3?. 


(e)   2  B.  and  P.  542. 
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Aug.  12.  Miscellaneous  Appeal  No.  2  o/1867. 
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Govind  Hari  Va'lekar   Appellant. 

Bank  op  India  Respondent. 

Miscellaneous  Appeal  No.  3  of  1807. 

Bank  of  India  Appellant. 

Ra'ciio  Na'ra'yan  Respondent. 

Auction  Sale— Irregularity— Notice  of  Sale— Notice  of  Lien— Adjournment 

of  Sale— Civ.  Proc.  Code,  Sec.  256. 

The  inam  tillage  of  Chandanpuri  was  sold  by  auction  under  a  decree. 
The  notice  of  sale  stated  that  the  sale  would  begin  eitherat  Maligam  or 
at  Chandanpuri,  and  be  completed  at  Maligam. 
Held  that  the  notice  of  sale  was  sufficiently  certain. 
An  auctioneer  who  sells  under  a  decree  has  power  to  adjourn  the  sale 
from  time  to  time  (upon  giving  proper  notice),  but  whether  he  does  so 
or  not  is  a  matter  in i  his  own  discretion. 

The  practice  of  Karkuns  reading  aloud  notices  of  hens  on  property 
about  to  be  sold  by  auction  is  objectionable,  but,  in  the  absence  of  proof 
that  the  value  of  the  property  has  been  thereby  deteriorated,  it  is  not  such 
an  irregularity  as  will  vitiate  the  sale. 

rpilESE  were  two  separate  appeals  against  an  order  of  tho 
Ilonorablo  G.  A.  Hobart,  District  Judge  of  Khandesh, 
confirming  an  auction  sale  under  Sec.  256  of  the  Civil  Pro- 
cedure Code. 

The  inam  villago  of  Chandanpuri  was  sold,  by  order  of  the 
District  Judge  of  Khandesh,  in  execution  of  a  decree  ob- 
tained by  the  Bank  of  India  against  Govind  Hari  Valekar,  by 
public  auction,  for  Us.  7,105. 

In  tho  auction  notification  it  was  stated  that  the  sale 
would  begin  on  tho  22nd  of  October,  either  at  Maligam  or 
at  Chandanpuri,  and  be  completed  at  Maligam.  Tho  auc- 
tion commonced  on  the  22nd  of  October  at  Chandanpuri, 
and  that  evening  tho  last  bid  was  that  of  the  Bank  of  India. 
Tho  auction  was  then  adjourned  to  tho  following  day  at 
Maligam,  where  it  was  closed  in  tho  evening,  the  property 
being  knocked  down  to  Ragho  Narayan  as  the  highest  bid- 
der.   On  that  day  the  Bank  of  India  gave  notico  to  the  auc- 
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tioiieer  not  to  close  the  sale,  as  they  would  be  prepared  to  *807. 

make  a  higher  bid  on  the  next  day.    Tho  grounds  on  which  Va'lekar 

the  appellants  relied  appear  fully  from  tho  judgment  of  B^  Qv 
Coucn,  C.J.  Jndia. 

Bank  of 

Ferguson  (with  him  Shdntaram  Nardyan)  for  tho  appellant.  India 

V. 

Reid  (with  him  Dkirajlal  Mathurddas)  for  tho  respondent.  lU'ano 

Na'ka'van. 

Coucn,  C.J. : — This  is  an  appeal  from  an  order  of  tho  Dis- 
trict Judge,  confirming  a  sale  made  by  order  of  Court  in 
oxocution  of  a  decrep  against  Govind  Hari.  The  Bank  of 
India  and  Govind  Hari  aro  tho  petitioners,  each  asking  to 
have  the  Judge's  order  set  aside.  • 

The  proceedings  woro  taken  before  the  Judgo,  undor  Sec. 
256,  which  provides  that  "  no  sale  of  immoveable  property 
shall  become  absolute  until  tho  sale  has  been  confirmed  by 
the  Court.  At  any  timo  within  thirty  days  from  the  date  of 
the  sale,  application  may  bo  made  to  the  Court  to  set  aside 
the  sale,  on  the  ground  of  any  material  irregularity  in  pub- 
lishing or  conducting  tho  sale,  but  no  sale  shall  be  sot  aside 
on  tho  ground  of  such  irregularity,  unless  the  applicant  shall 
provo  to  the  satisfaction  of  tho  Court  that  he  has  sustained 
substantial  injury  by  reason  of  such  irregularity." 

The  counsel  for  tho  appellants  in  Appeal  No.  3  argued 
that  the  notice  of  sale  was  not  certain  as  to  the  placo 
where  tho  auction  was  to  bo  hold.  It  appears  that  the  pro- 
perty sold  was  tho  village  of  Chandanpuri,  and  the  notice 
of  sale  stated  that  the  sale  would  begin  at  either  place 
Maligam,  or  Chandanpuri,  but  would  be  completed  at  Mali- 
gam.  There  was  an  advantage  in  this,  as  it  gave  parties  an 
opportunity  of  seeing  the  property  before  the  sale  was 
completed  at  Maligam,  and  therefore  the  notification,  being 
in  such  a  form,  was  not  likely  to  cause  any  injury  to  the 
appellants.  I,  therefore,  think  that  the  uncertainty  in  the 
notice  of  sale  was  not  such  an  irregularity  as  to  entitle  the 
appellants  to  have  the  sale  set  aside. 

The  second  point  taken  was  that  the  auction  ought  to 
have  been  closed  on  the  day  it  commenced.  Tho  Bank  of 
India  wouhl  then  have  been  able  to  purchase  the  property 
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1867-      for  a  smaller  sum  than  what  the  respondent  paid.    There  is 
Va^kkar  "noTrulo,T  think,  which  compels  an  auctioneer  to  close  the 
Banv^  op    auction  on  tho  first  day.    It  mustbe  left  to_  his  judgment 
India.     to  do  so  when  ho  thinks  fit,  and  much  in  such  cases  will 
BIndia  F     depend  upon  the  nature  of  tho  property  and  the  circum- 
v-        stances  of  the  sale.    In  some  cases  circumstances  may  arise 
Na'ha'yan.    such  as  would  make  it  unjust  to  limit  tho  power  of  adjourn- 
ing the  sale  with  proper  notice.    There  was  nothing  impro- 
per in  adjourning  the  sale  in  this  caso. 

Tho  third  point  was  that  tho  auction,  if  adjourned  once, 
could  have  boen^also  adjourned  a  second  time,  in  order  to 
enable  the  manager  of  the  Bank  ^bid  higher  and  pay  the 
twenty-five  per  cent,  deposit.  With  reference  to  this  objec- 
tion, tnere  was  no^obligation  on  the  part  of  the  auctioneer 
to  adjourn  simply  Jjecause  a  person  sent  him  notice  to  say 
that  he  .was  ready  to  make  a  higher  bid.  It  would  lead  to 
serious  mischief,  were  we  to  hold  that  an  auctioneer  could 
not  close  tho  sale  because  he  received  such  an  offer.  It  may 
be,  in  the  present  case,  that  the  offer  was  bona  fide.  But  we 
cannot  say  that  tho  auctioneer  was  bound  to  adjourn  the  sale, 
inasmuch  as  ho  would  have  to  undergo  a  certain  amount 
of  risk  in  so  doing.  There  was  nothing  to  compel  the  Bank 
of  India  to  come  forward  the  next  day  and  bid. 

With  reference  to  the  fourth  objection  (that  bidders  left),  it 
was  not  shown  that  the  parties  likely  to  bid  had  left  betwoen 
the  last  bid  and  bofore  the  sale  was  completed. 

As  regards  the  fifth  objection,  as  to  the  Karkfin's  reading 
notices  of  liens  on  the  estate,  it  would  be  sufficient  that  it  was 
not  taken  before  tho  Judge.  From  the  evidence,  however,  it 
appears  that  the  Karkfin  did  read  out  notices  of  liens  on 
tho  estate ;  but  it  has  not  been  shown  that  any  injury  re- 
sulted from  this  conduct  of  the  Karkun,  nor  can  this  point 
now  bo  raised  for  the  first  time.  In  the  case  we  were 
referred  to,  the  facts  were  that  tho  Karkun  not  only  read  the 
notice,  but  conducted  himself  in  such  a  way  as  to  lead 
people  to  suppose  that  he  made  an  affirmation  of  the  exist- 
ence of  the  mortgage.  We  did  not  mean  to  decide  in  that 
case  that  the  mere  fact  of  Karkuns  rcadiug  notices  was  a 
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material  irregularity,  so  as  to  invalidate  a  sale.  It  would 
have  been  better  if  the  Karkun  had  not  read  tho  notices,  for 
it  is  possible  that  that  may  mislead,  and,  therefore,  it  ought  to 
be  prevented.  In  this  case,  however,  it  was  not  such  at 
material  irregularity  as  to  reduce  the  value  of  tho  property, 
and  thereby  vitiate  tho  salo.  These  aro  all  tho  objections 
taken,  and,  having  disposed  of  them,  we  confirm  tho  order 
of  the  lower  court  with  costs. 
Newton,  J.,  concurred. 

Order  confirmed. 


1807. 


Govind  H. 
Va'lkkak 

V. 

Bank  or 
India. 

Bank  of 
India 

v. 

Ra'oho 
Na'ba'ya'n. 


Special  Appeal  No.  416  of  1807. 

Na'ra'yan  Vyankatesh  Da'mle  Appellant. 

Diiondu'  Da'modhar  ct  al  Respondents. 

Boundaries — Jurisdiction — A ppeal. 

In  a  case  where  boundaries  of  land  are  disputed  (a),  an  appeal  from  the 
Mamlatdar  lies  to  the  Collector.  A  District  Judge  has  no  power  to  enter- 
tain such  an  appeal.  Appeal  referred  to  the  Collector  under  Act  XVI. 
of  1838. 

THIS  was  a  special  appeal  from  the  decision  of  A.  C.  Watt, 
Acting  Assistant  Judge  of  the  Puna  District,  in  Appeal 
Suit  No.  14  of  1865,  confirming  the  decree  of  the  Mamlatdar 
of  Haveli. 

The  original  suit  was  to  recover  certain  land,  the  boundary 
of  which,  the  plaintiff  alleged,  was  disturbed  by  tho  defend- 
ants' including  a  portion  of  it  in  their  own  fields. 

Tho  defendants  answered  that  they  neither  disturbed  the 
boundary,  nor  included  a  portion  of  tho  plaintiff's  fields  in 
their  own,  as  stated  by  the  plaintiff. 

JThe  Mamlatdar,  on  measuring  tho  land,  and  on  referring 
to  tho  Survey  Register,  found  that  the  defendants  had  not 
included  a  portion  of  the  plaintiff's  land  in  their  own,  and 
decreed  in  favour  of  the  defendants. 

On  appeal,  the  Acting  Collector  of  Puna  reversed  the 
decree,  and  remanded  the  case  for  tho  Mamlatdar  to  base 

(a)  Sec  Reg.  XVII.  of  1827,  Sec.  xxxi.,  CI.  5,  and  Act  II.  of  1866, 
Sec.  m. 


Sept.  16. 
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his  decision  on  the  village  map,  which  had  not  been  referred 


Na'ra'tah 
V.  Da'mle   to  at  all. 

V. 

Ddondu'       The  plaintiff's  claim  was  attain  thrown  out  by  the  Mam- 

D.V'MODHAR 

et  cU.  latdar. 

On  appeal,  the  Acting  Assistant  Judge  confirmed  the  de- 
cree of  the  Miimlatdar. 

Tho  special  appeal  was  argued  before  Couch,  C.J.,  and 
Newton,  J. 

Bhairavanath  Mangcsh,  for  the  appellant : — Tho  Acting 
Assistant*  Judge  had  no  jurisdiction  in  this  case,  which 
referred  to  boundary  disputes,  as  boundary  disputes  have 
been  excluded  from  the  jurisdiction  of  Civil  Courts  by 
(Bombay)  Act  No.  II.  of  18GG.  In  this  case  the  appeal 
was,  in  the  first  instance,  presented  to  the  Collector,  and  it 
was  that  officer  who  referred  it  to  tho  Judge.  Even  if  the 
appellant  himself  had  voluntarily  appealed  to  the  Judge, 
still,  as  consent  of  parties  does  not  confer  jurisdiction,  the 
Judge  would  have  had  no  right  to  hear  the  appeal. 

Dhirajlul  Mathurddas,  for  tho  respondent,  admitted  that  lie 
could  not  support  the  decree,  and  said  that,  under  Act  XVI. 
of  1 838,  the  Court  could  annul  the  docrcc,  and  refer  it  to  the 
Collector. 

Couch,  C.J.  : — Wo  must  annul  the  decree  ;  and  refer 
tho  appeal  to  the  Collector  to  bo  heard  by  him.  Each  party 
to  bear  his  own  co.  ts  in  appeal. 

Decree  annulled. 
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Special  Appeal  No.  389  of  1807.  1867. 

Nov.  18. 

Gane  Bhive  Parab  et  al  Appellants. 

Kane  Bhive  et  al.   Respondents. 

Hindk  Law— Separate  Property — Undivided  Family — Onus  Probandi. 

By  Hindu  law  the  burden  of  showing  of  what  separate  property  consists 
lies  upon  the  person  who  alleges  the  property  to  be  separate. 

A  person  lending  money  on  the  security  of  the  property  of  an  undivided 
Hindu  family  is  bound  to  make  inquiries  as  to  the  necessity  that  exists 
for  such  loan.  If  he  lends  the  money  after  reasonable  inquiry,  anu  bond 
fide  believing  it  will  be  properly  expended,  he  is  not  bound  to  see  to  the 
application  of  it.  The  rule  is  the  same  whether  all  the  members  of  the 
family  are  adults  or  minors. 

Authorities  bearing  on  the  question  of  the  onus  <probandi  in  such  cases 
cited. 

rriUS  was  a  Spocial  Appeal  from  the  decision  of  C.  B.  Izon, 
Joint  Judge  at  Ratnagiri,  in  Appeal  Suit  No.  297  of 
I860,  affirming  the  decree  of  the  Munsif  of  Veugurla. 

The  Special  Appeal  was  argued  before  Coucu,  C.J.,  and 
Newton,  J. 

Bhairavanatk  Mangesh  for  the  appellant. 

Dhirajldl  Mathnradas  for  the  respondent. 

The  facts  of  the  case,  so  far  as  material,  appear,  from  the 
following  judgment,  delivered  by 

Couch,  C.  J. : — This  was  a  suit  for  the  partition  of  a  family 
estate,  formerly  of  Bhive,  the  father  of  the  plaintiffs,  the 
defendant  Gane  being  his  eldest  son,  the  defendant  Thake  a 
claimant  of  part  of  the  property,  and  the  defendant  Bapu  a 
mortgagee  from  Gane,  Two  questions  were  raised:  (1) 
whether  the  ostate  of  Bhive  consisted  of  seven  thtkdns,  or 
only  of  the  half  of  four  as  was  alleged  by  the  defendant 
Thake ;  and  (2)  whether  the  plaintiffs  were  chargeable  with 
the  amount  of  the  mortgage  to  Bapu. 

Upon  the  first  of  these  the  Joint  Judge  says  :  "  On  the 
first  point  the  only  evidence  that  all  seven  thikans  belong  to 
the  separate  khate  of  Bhive,  consists  of  the  zaptaofl817 
(exhibit  42)  and  the  accounts  (exhibit  80).  The  names  of  the 
iv.— 22  a  c 
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1867.      fields  are  not  given  in  the  mortgage  bond  by  Gane  to 
GANrf  a"IVE  Ganesham  (exhibit  11),  but  there  is  no  manner  of  doubt  that 
v-        Bhive's  sons  have  a  separate  khate  (63  Thake's  deposition, 
et  al.      exhibit  14).    Considering  that  there  is  no  evidence  that  only 
half  of  four  fields  constitutes  Bhive's  khate,  I  find  the  evidence 
referred  to  (exhibits  42  &c.)  sufficiently  proves  that  all  seven 
thikans  are  included." 

This  reasoning  appears  to  us  to  b* erroneous.  The  Joint 
Judge  has  not  borne  in  his  mind  that  the  onus  of  showing  of 
what  the  separate  property  consisted  lay  upon  the  plaintiffs  ; 
and  if  the  affirmative  evidence  was  not  sufficient  to  satisfy 
him  that  all  seven  thikans  belonged  to  it,  ho  ought  not  to 
have  found  that  they  did,  because  thoro  was  no  evidence  that 
it  was  only  half  of  four  fields.  The  suit  must  bo  remanded 
for  a  reconsideration  of  tho  evidenco  upon  this  question. 

Upon  tho  second  question  the  facts  wero  that  Bhive  mort- 
gaged his  estate  in  1836,  and  after  his  death,  tho  mortgagee 
having  brought  a  suit  and  obtained  a  decree,  Gane,  tho 
eldest  son  and  manager  of  tho  family,  for  the  purpose  of 
satisfying  tho  claim,  made  a  fresh  mortgage  (exhibit  11 ),  and 
subsequently  made  a  third  mortgage  to  tlie  defendant  Bapu 
for  a  larger  sum,  part  of  which  was  said  to  have  been  applied 
in  payment  of  the  second  mortgage.  The  Joint  Judgo  says — 
"  I  agree  with  the  lower  court  that  tho  only  debt  with  which 
tho  plaintiffs  are  chargeablo  is  tho  debt  of  tho  father  as 
shown  in  the  bond  (exhibit  11).  I  find  the  mortgago  to  Bapu 
not  binding  on  them." 

Here  also  we  think  the  Judge  was  in  error,  and  that  he 
has  not  considered  the  question  properly.  He  gives  no  rea- 
son for  his  opinion.  Probably  if  he  had  attempted  to  do  so, 
and  had  for  that  purpose  examined  into  the  state  of  the  law 
on  the  point,  he  would  have  perceived  his  error.  As  this 
question  will  have  to  be  again  determined  when  tho  suit 
comes  on  for  re-trial,  it  is  right  that  tho  law  applicable  to  it 
should  be  now  stated.  In  Goviud  Luxumon  v.  SttMaram 
Rajasket,  S.  A.  No.  4338  of  1861  (a),  Govind  sued  for  the 

(*)   8  Hamn<rton  159. 
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removal  of  an  attachment  from  a  half-share,  to  which,  he  1^7. 

Uane  Bhivk 
et  al. 


v. 
Kane 


urged,  he  was  entitled,  of  certain  properties  which  Sakha - 
ram,  having  obtained  a  decree  against  Vithoba  Angria» 
had  proceeded  to  attach  after  the  death  of  that  individual.  Bhive 
Sakharam  answered  that  Govind  and  Vithoba  lived  as 
an  undivided  family,  and  were  jointly  liable  for  the  money 
borrowed  from  him.  On  appeal  from  the  Munsif  of  Alibag, 
the  Judge  held  that,  since  the  respondent  Govind  did  not 
show  that  the  alleged  transaction  was  purely  personal  to 
Vithoba,  who  was  then  in  charge  of  the  estate,  and  although 
he  was  only  a  half-brother  of  Vithoba,  it  must  bo  held,  as 
regards  the  claim  of  third  parties  being  creditors,  that 
Vithoba  was  acting  in  his  representative  capacity  until  the 
opposite  was  established  by  the  party  claiming  to  interfere. 
On  special  appeal  to  the  late  Sadr  Divani  Adalat,  on  the 
ground  that  the  onus  of  proving  that  the  debt  was  incurred 
for  the  benefit  of  tho  family  should  have  been  thrown  on  the 
defendant,  tho  court  hold  the  passago  referred  to  in  Strange's 
Hindu  Law  (page  200),  to  tho  effect  that  creditors  "at  their 
peril  must  see  in  sueh  a  case  that  the  transaction  bo  one  by 
which  tho  rest  of  the  co-heirs  will  bo  concluded,"  only  to 
mean  that  persons  lending  to  a  member  of  an  undivided 
family  must  take  caro  that  the  transactions  bo  entered  into 
under  such  circumstances  as  would  at  the  timo  justify  them 
in  considering  that  the  borrower,  being  otherwise  competent 
to  act  as  the  representative  of  the  family,  would  lay  out  the 
money  for  the  family's  good,  and  not  to  require  that  tho 
lender  should  ascertain  tho  manner  in  which  tho  money 
might  subsequently  be  expended. 

It  has  been  held  by  this  court,  in  a  suit  to  recover  posses- 
sion of  a  house  mortgaged  by  the  manager  of  an  undivided 
Hindu  family  where  one  of  tho  members  of  it  was  a  minor, 
that  if  the  plaintiff,  after  reasonable  inqui^,  did  in  good  faith 
believe  that  tho  mortgagor  was  manager,  and  wanted  the 
money  for  family  purposes,  ho  would  be  entitled  to  recover, 
and  that  the  onus  of  proving  this  was  on  the  plaintiff:  Trim- 
hack  Anant  v.  Gopahhet  (b) ;  and  there  is  a  decision  of  the 

(b)    1  Bom.  H,  C.  Rep.  27. 


Digitized  by  Google 


J72  BOMBAY  HTOn  COURT  REPORTS. 

1807.  High  Court  of  Madras,  Tanclavaraya  Mndale  v.  Valli  Amai 

5*2l  that  when  one  of  the  members  of  a  Hindu  family  is  a 

^  v-  minor,  the  creditor  seeking  to  enforce  his  claim  against  the 
Kane  Bhive 

etal-  family  property  must  show  that  the  debt  was  contracted 
bond  fide  and  for  the  benefit  of  the  family.  In  Nowrultun 
Kover  v.  Goorco  Dutt  Sing  (d),  Sir  Barnes  Peacock  and  Mr. 
Justice  Jackson  held,  in  a  caso  as  to  Hindu  joint  family 
property,  that  "  although  it  may  not  be  necessary  for  the 
lender  of  money  upon  zur-i-pesgee  (mortgage),  or  for  the 
purchaser  of  an  estate  which  is  actually  sold,  to  see  to  tho 
application  of  the  purchase-money,  still  it  is  necessary  for 
him  to  make  due  inquiry  as  to  the  necessity  to  borrow  or 
sell  j  that  if  the  necessity  existed,  or  if  tho  purchaser  from 
inquiries  bond  fide  made  was  led  to  believe  that  a  necessity 
to  sell  existed,  the  sale  would  not  be  invalidated  by  the 
sellers  failing  to  apply  the  money  properly."  Concurring  in 
these  decisions,  we  consider  that  the  question  to  be  deter- 
mined by  the  lower  court  in  the  present  whether  tho 
defendant  Bapu  advanced  the  money,  for  which  the  mortgage 
to  him  was  executed,  bund  fide,  and  believing,  after  making 
reasonable  inquiries,  that  it  was  required  for  the  support 
or  other  necessary  expenses  of  the  family.  If  he  did  so,  it 
is  a  good  charge  upon  the  entire  property. 

With  regard  to  the  onus  of  proof  in  the  present  case,  tho 
Judicial  Committco  of  the  Privy  Council  have  said,  in 
Hanoomanpursand Panday  v.  Mnssumat '  Babooe  Munraj  Koon- 
weree  (e),  that  the  question  on  whom  does  the  onus  of  proof 
lie  in  such  suits  is  one  not  capable  of  a  general  and  inflexible 
answer  :  "  the  presumption  proper  to  be  made  will  vary  with 
circumstances,  and  must  be  regulated  by  and  dependent  on 
them.  Thus,  where  the  mortgagee  himself,  with  whom  the 
transaction  took  place,  is  setting  up  a  charge  in  his  favour, 
made  by  one  whose  title  to  alienate  he  necessarily  knew  to 
be  limited  and  qualified,  he  may  be  reasonably  expected  to 
allege  and  prove  facts  presumably  better  known  to  him  than 
to  the  infant  heir,  namely,  those  facts  which  embody  the 

0)   6  Moor.  Ind.  App.  419.       (c)    1  Mad.  H.  C.  Rep.  398. 
(d)    6  Calc.  W.  Rep.,  Civ.  R.  193. 
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representations  made  to  him  of  the  alleged  needs  of  the  18G7- 
estate,  and  the  motives  influencing  his  immediate  loan."  ^rf^ST* 
u  The  case  before  their  Lordships  is  one  of  a  mixed  charac-  ^/j^.- 
ter  ;  the  existing  security  represents  loans  and  transactions  «< 
at  various  times  and  under  varying  circumstances  ;  it  is  a 
consolidating  security  ;  and  as  to  part,  at  least,  namely,  the 
ancestral  debt,  there  is,  in  tho  opinion  of  their  Lordships, 
ground  to  raise  &  prima  facie  presumption  in  tho  appellant's 
(the  mortgagee's)  favour  of  a  consideration  that  binds  the 
estate."    These  observations  are,  in  our  opinion,  as  appli- 
cable where  all  the  members  of  the  family  arc  adults  as  where 
one  of  them  is  an  infant.    The  lower  court,  in  determining 
the  question  now  put  before  it,  should  be  governed  by  these 
remarks,  and  should  receive  any  further  evidence  which  either 
of  the  parties  may  desire  to  givo.  . 

Decree  reversed  and  suit  remanded. 


ff 


f 


Special  Appeal  No.  539  of  18G7.  Nov.  2  o. 

Katanshankar  Reva'shankar*   Appellant. 

Gula'bshankar  La'lsiiankar  Respondent. 

J urisdiction — Varshasan — Gdikwnd — Title — Small  Cause  Court — Extra- 
ordinary Jurisdiction. 

In  an  action  brought  to  recover  a  third-share  of  arrears  of  nvarshdsan, 
or  annual  allowance,  paid  by  the  Giikwad  of  Baroda,  to  the  defendant,  and 
in  which  the  plaintiff  alleged  that  he  was  entitled  to  a  third-share  : 

Held  that  such  an  action  can  be  maintained  in  a  Munsifs  Court,  although 
it  may  be  necessary  to  determine  the  title  of  the  plaintiff  to  share  in  such 
varshasan. 

Semble  that  such  an  action  is  maintainable  in  a  Court  of  Small  Causes. 

Where  the  District  Judge  reversed  the  decree  of  the  Munsif  for  want 
of  jurisdiction,  although  the  amount  of  the  claim  was  under  Rs.  500,  the 
Court,  in  the  exercise  of  its  extraordinary  jurisdiction,  interfered., 

THIS  was  a  special  appeal  against  the  decision  of  C.  G. 

Kemball,  District  Judge  of  Srfrat,  in  Appeal  Suit  No.  74 
of  1867,  reversing  the  decree  of  the  Munsif  of  Surat. 

The  original  suit  was  brought  to  recover  arrears  of  a  third- 
share  of  a  varshdsan,  or  annual  allowance,  collected  for  six 
years  by  the  defendant. 
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1867.          The  defendant  answered,  inter  alia,  that  the  allowance  was 

kar^Rkva*   paid  by  a  foreign  power  (the  Gaikwad  of  Baroda),  and  could 
bhankab    not  fa  cla,ime<l  in  this  court,  and  that,  even  if  the  varshdsan 
Glla'bshan-  be  claimable,  ho  had  another  claim  against  the  plaintiff  in  re- 
kar.       spect  of  expenses  incurred  for  another  member  of  his  family. 

Upon  appeal  tho  District  Judgo  recorded  as  follows  : — 

"  The  appellant's  principal  ground  of  objection  against  tho 
decree  passed  against  him  is,  that  it  was  not  competent  to 
our  courts  to  decide  upon  a  varshdsan  allowance  granted  by 
tho  Gaikwad,  and  paid  in  the  Gaikwad's  territory ;  and  it 
appears  to  me  that  this  is  a  valid  objection.  The  respondent 
admits  that  tho  hah  is  receivable  from  tho  Gaikwad,  but 
argues  that  this  action  is  not  to  establish  his  right  to  a 
portion  of  the  hak  as  against  his  relative,  but  simply  to  recover 
arrears  of  his  money,  withheld  by  the  appellant.  But  the 
action  is  virtually  to  try  the  right  to  the  hale  in  question — a 
right  which  a  foreign  court  is  not  competent  to  adjudicate 
on ;  for,  assuming  that  the  respondent's  statement  is  correct, 
and  that  he  merely  sues  to- recover  money  f  had  and  received 
to  his  use/  it  is  impossible  to  decide  the  question  without  de- 
termining also  the  question  of  title. 

w  I  consider  the  decision  of  the  lower  court  was  wrong 
for  want  of  jurisdiction ;  and  therefore  reverse  the  docrco 
with  costs." 

The  grounds  of  objection  taken  in  Special  Appeal  were — 
that  it  was  contrary  to  law:  in  that  (1)  the  Judge  was 
wrong  in  holding  that  tho  court  had  no  jurisdiction ;  and 
(2)  the  decision  was  opposed  to  tho  High  Court's  ruling  in 
Special  Appeal  No.  63  of  18G7. 

The  case  was  heard  before  Coucu,  C.J.,  and  Newton,  J. 

Ndnabhdi  Haridds  : — Thore  is  no  jurisdiction  here,  as  it  is 
a  suit  cognisable  by  a  Small  Cause  Court.  It  is  simply  an 
action  for  debt  ;  and,  under  Sec.  27  of  Act  XXIII.  of  1801, 
whether  the  Judge  has  gone  into  the  question  of  title  or  not, 
this  court  has  no  jurisdiction. 

Bhairavandth  Mangcsh  (with  him  Dhirajldl  Mdthurddds) : — 
The  Judge  has  gone  into  the  question  of  the  title.    It  has 
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been  held  (a)  that  where  the  question  of  title  incidentally  1867.  

comes  m,  this  court  has  jurisdiction.  KAR  rEVa'- 

8HANKAK 

Ndndbhdi,  in  reply  : — Looking  at  it  as  a  case  of  money  had  y- 
and  received,  the  judgment  cannot  be  supported,  as  the  pro-  karLa'lsha.n 
perty  (varshdsayi)  is  situated  at  Baroda,  where  the  court  had 
no  jurisdiction.  [Coucn,  C.J. : — The  question  is,  whether  the 
money  was  received  by  the  defendant  on  his  own  account 
or  for  others.]  As  no  special  appeal  lies,  the  proper  course 
is  to  dismiss  the  special  appeal,  and  leave  the  party  to  apply 
for  a  reviow  of  judgment  . 

Coucn,  C.J. : — The  question  to  bo  determined  was,  whe- 
ther the  money  which  had  been  received  by  the  defendant 
from  the  Gaikwad  had  been  received  on  the  plaintiffs  ac- 
count. If,  in  determining  it,  it  became  necessary  incident- 
ally to  try  tho  question  of  title  to  tho  money,  that  would 
not  dcprivo  the  court  of  jurisdiction. 

Tho  Judge,  therefore,  was  wrong  in  holding  that  the  Mun- 
sif  had  no  jurisdiction  ;  and,  as  this  is  a  question  of  jurisdic- 
tion, the  Court  thinks  that,  although  no  special  appeal  lies 
to  this  court  (under  Sec.  27  [6]  of  Act  XXIII.  of  1861),  it  j 
should  exerciso  its  extraordinary  power,  and  correct  the 
error. 

Case  remanded. 

(«)  Dikshlt  v.  Dtkshtt,  2  Bom.  H.  C.  Rep.  4. 

(b)  "  No  special  appeal  shall  lie  from  any  decision  or  order  which  shall 
be  passed  on  regular  appeal  after  the  passing  of  this  Act  by  any  Court  sub- 
ordinate to  the  Sadr  Court,  in  any  suit  of  the  nature  cognisable  in  Courts 
of  Small  Causes  under  Act  XI.  of  18G5  (for  the  establishment  of  Courts 
of  Small  Causes  beyond  the  local  limits  of  the  jurisdiction  of  the  Supreme 
Courts  of  Judicature  established  by  Royal  Charter),  when  the  debt,  dam- 
age, or  demand  for  which  the  original  suit  shall  be  instituted  shall  not 
exceed  five  hundred  rupee* ;  but  every  such  order  or  decision  shall  be 
final." 
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Referred  Case. 

Ami'rchand  Jamna'da's  Plaintiff. 

Magoan  Amthu'   Defendant. 

Hearing  of  Suit— Commencement  of  Suit — Statnp  Duty  Refund — Act  X. 

of  1862,  Sec.  26. 

Held  that  for  the  purpose  of  refund  of  half  stamp  duty  under  Sec.  26 
of  Act  X.  of  1862,  the  hearing  of  a  suit  in  a  Small  Cause  Court  com- 
mences when  proof  of  the  service  of  the  summons  is  taken  on  the  day 
appointed  for  the  hearing ;  and  where  proof  of  the  service  of  the  summons 
has  been  previously  taken,  it  must  be  considered  as  taken  at  the  commence- 
ment of  the  proceedings  on  the  day  appointed  for  hearing. 

QUESTION  submitted  for  the  opinion  of  the  High  Court 
by  Gopalrav  Hari  Deshmukh,  Judgo   of  tho  Small 
Cause  Court  at  Ahmedabad  : — 

"  Whether  or  not  the  hearing  of  a  case  should  be  con- 
sidered to  have  commenced,  for  the  purpose  of  refusing  or 
granting  a  certificate  for  the  refund  of  stamp  duty,  when 
a  party,  by  application  to  tho  court,  gets  his  case  postponed 
on  the  day  on  which  it  is  set  down  for  final  disposal,  tho 
application  being  either  before  or  after  the  proof  of  tho 
service  of  the  summons  has  been  recorded. 

"  On  the  day  of  hearing,  the  proof  of  tho  service  of  the 
summons  was  taken,  and  then  the  plaintiff  stated  that  an 
amicable  settlement  was  set  on  foot,  and  that  the  result 
would  bo  known  in  two  days.  The  case  was,  therefore,  post- 
poned for  two  days,  at  the  end  of  which  time  the  plaintiff 
stated  that  tho  claim  was  settled,  and  applied  to  havo  it 
withdrawn.  Ho  was  allowed  to  do  so,  when  he  raised  the 
question  of  giving  him  a  certificate  for  tho  refund  of  half  the 
stamp  duty  paid  by  him  on  the  plaint.  He  argued  that  the 
hearing  was  postponed  at  his  request,  made  after  the  proof 
of  the  service  of  the  summons  had  been  recorded,  but  that 
his  request  was  not  tho  commencement  of  the  hearing  of  the 
suit,  which  properly  begins  with  the  defendant's  answer,  and 
that  the  recording  of  the  proof  of  the  service  of  summons 
was  also  not  the  hearing,  because  it  could  be  taken  on  any 
day  after  tho  service,  for  tho  convenience  of  the  bailiff,  under 


1867. 
Dec.  5. 
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liic  Circular  Order  of  the  High  Court  No.  1073  dated  17th 
July  18G7.,J 

Per  Curiam  (Couch,  C.  J.>  and  Newton,  J.)  : — The  hear- 
ing of  the  suit  must  be  considered  to  have  commenced  when 
proof  of  the  service  of  the  summons  lias  been  taken  on  the 
day  appointed  for  the  hearing  j  and  where,  under  the  Circular 
Order  of  the  High  Court  No.  1073  dated  17th  July  18G7, 
proof  of  the  service  has  been  previously  taken,  it  must 
be  considered  as  if  it  had  not  been  taken  until  the  com- 
mencement of  proceedings  in  the  case  on  the  day  appointed 
for  hearing. 


Note.— Sec.  26  of  ActX.  of  1862  :— "  In  modification  of  sormuch  of  Sec 
98  of  the  Code  of  Civil  Procedure  as  declares  that  on  the  application  of 
the  plaintiff,  reciting  the  substance  of  any  agreement,  compromise,  or 
satisfaction,  in  accordance  with  which  a  suit  is  adjusted  and  disposed  of, 
the  Court,  if  satisfied  that  such  agreement,  compromise,  or  satisfaction  has 
been  actually  entered  into  or  made,  shall  grant  a  certificate  to  the  plaintiff 
authorising  him  to  receive  hack  from  the  Collector  the  full  amount  of 
stamp  duty  paid  on  the  plaint,  if  the  application  shall  have  been  pre- 
sented before  the  settlement  of  issues,  or  half  the  amount  if  presented  at 
any  time  after  the  settlement  of  issues  before  any  witness  has  been  ex- 
amined,— it  is  enacted  that  if  such  application  shall  have  been  presented 
before  the  suit  is  called  up  for  the  settlement  of  issues,  or  in  suits  in  which 
the  summons  to  the  defendant  shall  be  for  the  final  disposal  of  the  suit, 
as  directed  in  Sec.  41  of  the  said  Code,  and  in  Sec.  9  of  Act  XLII.  of  I860 
(for  the  establishment  of  Courts  of  Small  Causes  beyond  the  local  limits 
of  the  jurisdiction  of  the  Supreme  Courts  established  by  Royal  Charter), 
la-fore  the  hearing  of  the  suit  has  commenced,  the  Court,  if  satisfied  that 
such  agreement,  compromise,  or  satisfaction  has  been  actually  entered  into 
or  made,  shall  grant  a  certificate  to  the  plaintiff  authorising  him  to  receive 
back  from  the  Collector  half  the  amount  of  stamp  duty  paid  on  the  plaint. 
Provided  that  no  such  certificate  shall  be  granted  if  the  adjustment  be- 
tween the  parties  be  such  as  to  require  a  decree  to  pass,  on  which  process 
of  execution  can  be  taken  out,  or  in  any  appealed  suit. 


J8T.7.  

Ami  ucuanii 
Jamna'da's 

V. 

Maggan 
Amtuu'. 


iv.— 23  A  r 
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Special  Appeal  No.  248  of  1867. 

Siiui'pat  Ra'mchandra  Kulkabni'   Appellant. 

Vithoji  valad  Malita'rji  Pa'ti'l  et  al.  Respondents. 

Reg.  VIII.  of  182/ —Certificate  of  Heirship— Evidence. 

A  certificate  of  heirship  granted  under  Reg.  VIII.  of  182/  is  not  primd  , 
facie  evidence  that  the  holder  of  it  is  the  rightful  heir  of  the  deceased* 
The  effect  of  such  certificate  is  merely  to  give  security  to  persons  in 
possession  of  or  indebted  to  the  estate  of  the  deceased  in  dealiug  with 
such  holder  as  the  legal  representative  of  the  deceased. 

rriTIS  was  a  special  appeal  from  the  decision  of  A.  C.  Watt, 
Acting  Assistant  Judge  of  Puna,  in  Appeal  Suit  No. 
194  of  180  i,  reversing  the  decree  of  the  Munsif  of  Jumiar. 

Dharmaji  and  Sokaji  possessed  some  miras  lands  in  tlic 
village  of  Giroli.  On  their  death  one  Bapuji  was  put  up 
as  their  heir  by  Vamanaji  Ramckandra  and  Shripat  R&m- 
chandra.  They  claimed  to  havo  acquired  possession  of  the 
land  in  question  from  the  said  Bapuji,  and  obstructed  the 
special  respondents,  who  claimed  the  same  land  through 
Tulsabai,  who  had  obtained  a  certificate  of  heirship  to  the 
aforesaid  Dharmaji  and  Sokaji. 

The  Munsif  threw  out  the  claim  of  the  plaintiffs  as  not 
proved,  but  on  appeal  the  Acting  Assistant  Judge  held  the 
claim  proved.  After  discussing  other  evidence  in  the  case, 
he  observed  as  follows  : — 

u  There  is  then  the  receipt  book  (exhibit  No.  o  1) ;  and  that 
the  part  of  it  in  which  payments  aro  said  to  have  boon  made 
by  Bapuji  valad  Dharmaji  is  false,  there  can,  I  think,  be  no 
doubt.  The  book,  which  purports  to  be  one  book,  is  sealed 
with  different  seals,  fresh  leaves  have  been  taken  out  of  some 
other  book  and  added  to  it,  and  it  is  plain  to  see  that  the 
book  has  been  tampered  with. 

<fNow  this  defendant  Vamanaji  being  the  Kulkarni,  no- 
thing could  be  easier  for  him  to  do  than  to  make  up  this 
book.  The  other  evidence  for  the  defendant  is  a  letter  from 
the    Mnmlntdar  of  Pabal  to  the  JUuibad  MainLitdar  ot 
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Thana  Zilla  dated  January  1859,  in  which  ho  says  that  . 
Tulsabai  had  married  again  ;  and  the  conclusion  is  that,  as  Kolkabmi' 
this  was  four  months  before  the  varaspatra,  this  deod  could  yiraon 
not  have  been  executed,  as  Tulsabai  after  her  second  mar-    M.  PaWb 
riagc  would  not  havo  had  authority  to  execute   it.  The 
MamlatdaVs  report  (exhibit  No.  70)  docs  not,  however,  I 
think,  prove  this,  as  he  might  bo  acting  only  on  what  ho  was 
told.    Now  the  appellants  adduce  the  following  evidence  : — 
1st,  The  varaspatra  No.  2,  which  is  dated  April  2Gth,  1859, 
and  this  is  proved  by  witnesses  Nos.  25,  20,  27,  and  28,  who 
also  state  that,  at  the  time  this  deed  was  written,  Tulsabai 
had  not  married  again.    There  is  then  the  exhibit  No.  3,  tho 
certificate  of  heirship,  which  Tulsabai  got,  to  Dharmaji  and 
Sokaji,  dated  August  1859.    Now,  although  this  certificate 
docs  not  prove  that  Tulsabai  was  the  heir  to  these  people, 
still  it  shows  that  at  that  timo  sho  proved  prima  facie  to 
the  Court  that  sho  was." 

The  case  was  argued  before  Coucu,  C.J.,  and  Newton,  J. 

Dhirajldl  Malhurudas  for  the  appellant. 

Shantdrdm  Nardyan  for  tho  respondents. 

Coucu,  C.  J.  : — In  this  caso  tho  Judge  below  has  treated 
a  certificate  of  heirship,  under  Reg.  VIII.  of  1827,  as  prima 
facie  evidence  that  Tulsabai,  under  whom  the  plaintiffs 
claim,  was  heir  of  Dharmaji  and  Sokaji.  The  question  be- 
fore us  is  whether  he  was  right  in  doing  so.  The  regulation 
says  in  tho  preamble  :  "  Whereas,  at  tho  same  time  that  it  is 
in  general  desirable  that  the  heirs,  executors,  or  legal 
administrators  of  persons  deceased  should,  unless  their  right 
is  disputed,  be  allowed  to  assume  tho  management,  or  sue 
for  the  recovery,  of  property  belonging  to  the  estate,  without 
tho  interference  of  courts  of  justice,  it  is  yet  in  somo  cases 
necessary  or  convenient  that  such  heirs,  executors,  or 
administrators,  in  order  to  givo  confidence  to  persons  in 
possession  of,  or  indebted  to,  the  estate  to  acknowledge  and 
deal  with  them,  should  obtain  a  certificate  of  heirship, 
executorship,  or  administratorship  from  the  Zilla  Court." 
And  further  on — "  And  whereas,  whenever  there  is  no  per- 
son on  the  spot  entitled  or  willing  to  take  charge  of  the 
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1807.  property  of  a  person  deceased,  or,  when  the  right  of  succession 

Kulkabmi''  *3  disputed  between  two  or  more  claimants  none  of  whom 

Yithoji  ^as  taken  possession,  or  where  the  heirs  are  incompetent* to 

M.  P,\  n'r.  the  management  of  their  affairs  and  have  no  near  relations 


ct  al. 


entitled  and  willing  to  take  charge  on  their  behalf,  or  where 
a  person  possessed  of  property  dies  intestate  and  without 
known  heirs,  it  is  essential  that  the  Zilla  Court  should  appoint 
an  administrator  for  the  management  of  the  estate." 

The  object  of  the  regulation  being  thus  stated,  tho  first 
section  provides  that  tho  party  who  is  the  heir  may  assume 
the  right  to,  and  may  enter  upon,  tho  management  of  tho 
property.  But  if  ho  wishes  othor  persons  to  be  safe"  in 
paying  to  him  the  debts  of  tho  deceased,  he  can  effect  this 
only  by  suit ;  tho  particular  procedure  to  be  followed  is  then 
laid  down  in  the  subsequent  sections  \  tho  object  of  tho  whole 
being  to  give  security  to  persons  in  possession  of,  or  indebted 
to,  the  estate  of  the  deceased  to  acknowledge  and  deal  with 
him  as  tho  representative  of  tho  deceased. 

Then  wo  como  to  Sec.  7,  which  distinctly  provides — 
First,  "An  heir,  executor,  or  administrator,  holding  tho 
proper  certificate,  may  do  all  acts  and  grant  all  deeds  com.. 
pctcnt  to  a  legal  heir,  executor,  or  administrator,  and  may 
sue  and  obtain  judgment  in  any  court  in  that  capacity)" 
Secondly,  "But  as  the  certificate  confers  no  right  to  tho  pro- 
perty, but  only  indicates  the  person  who,  for  the  time  *being, 
is  in  the  legal  management  thereof,  the  granting  of  such 
certificate  shall  not  finally  determine  nor  injure  the  rights 
of  any  person,  and  tho  certificate  shall  bo  annulled  by  tho 
Xilhi  Court  upon  proof  that  another  person  has  a  prcferablo 
right."  All  this  shows  clearly  that  it  was  not  intended  to 
do  more  by  this  certificate  of  heirship  than  to  permit  debtors 
to  pay  their  debts,  and  others  who  had  the  possession  of 
estates  to  give  up  the  possession  to  the  representative  of 
the  deceased,  and  relieve  themselves  from  further  lia- 
bilities. 

There  us  some  difference  between  this  regulation  and  Act 
XXVII.  of  1SG0;  but  the  ground  on  which  Sir  Barnes  Pea- 
cock bases  his  judgment  in  Sccutthia  Villay  v.  MootwmwmiJ 
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and  another  (l>)  is,  that  a  Hindu  widow,  ns  holder  of  a  ccrti-  18^_.. 

ficato  under  Act  XXVII.  of  1800,  is  not  necossarily  the  k^kau"; 

proper  person  to  continue  a  suit  for  the  recovery  of  ini-  » 

moveable  property;  though  she  is  entitled  to  do  so  as  heir  M.Patii. 
of  the  deceased  if  ho  died  without  issue  and  was  the  sole 
owner  of  the  property.    We  hold,  therefore,  that  the  J udgo 
was  wrong  in  treating  the  certificate  as  irrimu  facie  evidence. 

This  being  the  only  ground  taken  before  us,  wo  reverse 
the  decree  of  the  lower  court,  and  remand  the  case  for  re- 
trial with  reference  to  what  is  stated  above.  Costs  to  follow 
the  final  decision. 

Decree  reversed  and  suit  remanded, 
b)   8  Calc.  W.  R.,  C.  U.  2. 

Civil  Petition.  Dec.  10. 

Ra'diia'ra'i,  widow  of  Da'modiiatc   Tetitioncv. 

Ra'diia'ba'i,  widow  of  KRisnNANATn...0^o?ic;^. 

Mesne  Profits— Immoveable  Property — Execution  of  Decree— Act  XXIII. 

$  1861,  Sec.  11. 

Where  a  decree  awarding  possession  of  immoveable  property  is  silent  as 
to  mesne  profits  accruing  between  the  filing  of  the  plaint  and  the  execution 
of  the  decree,  the  Couii^cxecuting  the  decree  has  no  power  to  award  such  ; 
the  proper  course  for  the  plaintitF  to  adopt  under  such  circumstances  is 
to  apply  to  the  Court  which  passed  the  decree  for  a  review,  or  else  to  file 
a  separate  suit. 

Jivt'i  Patxl  Rahhnnu  v.  Malukji  Manl  Nathund  (a)  overruled. 

rpiIIS  was  an  application  for  the  reversal  of  an  order  passed 
in  appeal  by  R.  W.  Hunter,  Acting  Assistant  Judge  of 
Solapiir,  in  the  matter  of  the  execution  of  a  decree. 

The  facts  appear  from  the  following  judgment  of  the 
Acting  Assistant  J udgc  ; — 

"  Tho  original  plaintiff  sued  the  defendant  and  two  others 
to  recover  possession  of  a  field,  and  obtained  a  decree  accord- 
ingly. Tho  decree  made  no  provision  for  mesne  profits  or 
rent  from  the  date  of  the  suit  until  the  date  of  delivery 
of  possession  to  the  plaintiff. 

(«)  3  Bom.  II.  C.  Rep.,  A.  <J.  J.  31. 
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18G7.         "  The  plaintiff,  therefore,  brought  a  separate  suit  for  mesne 
K.v  dux  a\  1  proplts  jurjUg       above  period.    The  late  Sadr  Amiu,  whoso 
Ba'dha'ba'i.  decision  was  confirmed  in  appeal  by  the  Joint  Judge,  held 
that  the  suit  was  barred  by  Sec.  11  of  Act  XXIII.  of  1801, 
the  claim  being  determinable  at  tho  time  of  execution. 

"  At  tho  time  of  execution,  the  plaintiff  prayed  the  present 
Sadr  Arnin  (the  court  executing  tho  decroo)  to  allow  her 
mesne  profits  as  above. 

"  Tho  Sadr  Amin  was  of  opinion  that,  as  no  provision  was 
made  in  tho  decroo  for  such  profits,  tho  plaintiffs  solo 
remedy  lay  in  a  separato  suit ;  but,  as  a  separate  suit  had  been 
brought,  and  as  tho  Joint  Judgo  had  determined  that  such 
profits  could  bo  allowed  at  tho  tiino  of  execution,  tho  Sadr 
Amin  felt  ho  had  no  alternative  but  to  dispose  of  the  claim 
summarily,  as  the  only  remedy  that  remained  availablo  to  tho 
plaintiff.  Under  this  view,  he  determined  that  the  plaintiff 
was  entitled  to  mcsno  profits  duriug  the  above  period,  and 
decided  that  the  appellant  should  pay  her  on  that  account 
Rs.  240  and  costs. 

■ 

"  Tho  present  appeal  is  from  that  decision. 

"  Tho  petition  of  appeal  contains  four  clauses,  of  which  the 
first  is — that,  as  in  the  plaintiff's  decree  for  possession  no 
provision  was  made  for  the  payment  of  inosnc  profit  from  the 
date  of  suit  till  tho  date  of  delivery  of  possession,  to  allow 
such  profits  was  opposed  to  Sec.  11  of  Act  XXIII.  of  1861. 

"  Tho  first  question  to  bo  determined  is,  whether  this 
objection  is  sustained.- 

"  I  am  of  opinion  that  when  tho  law  has  provided  a  certain 
means  whereby  a  particular  right  may  be  secured,  tho  person 
claiming  such  right  must  seek  it  by  such  means,  and  by 
such  only.  It  is  open  to  a  plaintiff  who  sues  for  land  to 
ask  the  court  to  provide  in  its  decree,  for  payment  of  mesne 
profits  from  tho  date  of  suit,  under  Sec.  190  of  Act  VIII.  of 
1859  ;  and  I  am  inclined  to  think  that  if  a  plaintiff  neglects 
to  do  so,  he  has  no  other  remedy.  I  concur  with  the  Sadr 
Amin  that  the  question  is  not,  under  the  circumstances 
stated,  determinable  by  the  court  executing  the  decree,  for 
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such  court  lias  only  ministerial  duties  to  perform.  It  is  both  1307. 
proper  and  convenient  that  it  should  determine  tho  amount  ltAU1^UAI 
of  mesne  profits  that  may  be  payable  under  the  decree,  but  it  Ra'dua'ba'i. 
would  be  improper  for  it  to  determine  the  title  to  such.  If, 
thorcforo,  no  title  to  mesne  profits  is  declared  in  the  decree 
fur  possession,  I  thiuk  tho  court  executing  tho  decree  cannot 
go  beyond  tho  decreo  itself,  and  has  in  that  caso  nothing 
whatever  to  do  with  the  amount  of  such  profits.     *    *  * 

"  In  tho  present  instance,  as  in  tho  plaintiff's  decreo  for 
possession,  no  provision  was  niado  for  tho  payment  of  mesne 
profits  from  tho  date  of  tho  suit.  I  think  no  such  profits 
should  havo  been  allowed  her. 

"  I,  thoreforc,  revcrso  the  Sadr  Amfn's  order  appealed 
against.    All  costs  on  the  respondent." 

The  case  was  argued  before  Coucn,  C.J.,  Newton,  Tucker, 
Warden,  and  Gibus,  J  J. 

Ndndbhui  Ilaridas,  for  the  petitioner  : — This  court  has 
held  that  whether  the  decree  awards  mesne  profits  or  not, 
they  can  bo  claimed  at  the  time  of  tho  execution  of  the  de- 
cree :  Jiva  Pa  til  Rakimna  v.  Maluhji  Maru  Nathuna  (b). 
The  Madras  High  Court  has  likewise  ruled  that ,  even  with  tho 
permission  of  the  cou^t,  a  separate  suit  for  mesne  profits  will 
not  lie  :  Chennapa  Nuyudu  v.  Pitchi  Itetldi  and  others  (e).  Sco 
too  Baboo  Issur  Dutt  Singh  ami  others  v.  Allude  Misscr  and 
others  (•/)  :  and  in  the  case  of  Iloohum  Bibcc  v.  Mahomed, 
Moosa  Khan  and  others  (c)  it  was  held  that  mesne  profits  for 
the  period  during  which  the  decree-holtler  was  executing  the 
decree;  and  kept  out  of  possession  by  the  opposite  party, 
might  bo  awarded  by  tho  court  executing  the  decreo,  under 
Sec.  1 1  of  Act  XXIII.  of  1801. 

[Coucn,  C.J.  : — The  miscellaneous  rulings  in  Jluronatk 
Roy  v.  Indoo  Bhoosun  Deb  Hoy  (/),  and  in  Mosoodun  Lai  v. 
Bheekaree  Simjh  (>j),  arc  to  tho  contrary,  and  they  overrule 
the  other  decisions.] 

[b)  3  Worn.  H.  C.  Rep.,  A.  C,  J.  31.  (c)  1  Mail.  H.  C.  Rep.  453. 

(U)  7  ('ale.  W.  Hep.,  Civ.  K  IJ!>.      (,)  (\  Calc.  W.  Rep.,  Mis.  Ap.  13. 

( f)  6  Cak  W.  1U  p.,  Mis.  Ap.  Si.    (y)  <\  Cak.  W  Kqi.,  His.  Ap.  10'> 
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It  is  quite  sufficient  that  the  rulings  of  the  Madras  and 
doajui  j301njjay  courts  aro  iu  my  faV0U1.,    iu  the  present  case, 
Ba'dha'ba'i,  jjjgtcad  of  having  recourse  to  a  review  of  judgment,  my 
client,  as  ho  was  advised  by  the  lowor  court,  appealed, 
There  can  now  be  no  reviow  of  tho  original  decree,  as  there 
has  been  an  appeal. 

[Couch,  C.  J. : — It  is  an  omission  in  tho  decree.  Can  you. 
point  out  any  case  in  which  tho  omission  was  supplied  by 
the  court  executing  the  decree  ?] 

Dhirajtdl  Maihuradds  : — Tho  proper  courso  for  the  plain- 
tifF  to  have  adopted  was  to  get  tho  decree  reviewed,  and 
then  apply  for  its  execution.  Tho  court  executing  tho  de- 
cree has  to  perform  ministerial  duties  only,  and  the  later 
Calcutta  decisions  aro  decisive  upon  tho  point.  He  cited 
Guur  Kishcn  Singh  v»  Fukccr  Chund  (h). 

Cur.  adv.  vult. 

Coucn,  C.  J. : — Tho  question  in  this  case  is  whether  Sec. 
11  of  Act  XXIII.  of  1861  empowers  the  court  executing  a 
decree  to  award  mesne  profits.    There  are  conflicting  deci- 
sions, and  the  Act  leaves  tho  matter  questionable.  This 
court  has  held  that  a  separate  suit  docs  not  lie,  and  that  tho 
court  executing  the  decree  can  award  mesne  profits.  The 
Madras  High  Court  is  of  tho  same  opinion,  but  not  the 
Calcutta  High  Court.    I  concur  with  tho  Calcutta  High 
Court,  for  the  reasons  given  by  Sir  Barnes  Peacock.  Sec* 
19G  of  Act  VIII.  of  1859  should  bo  compared  with  Sec.  11  of 
Act  XXIII.  of  1861 ;  and  taking  these  two  sections  together 
it  appears  to  me  that  the  term  "  payable"  means  payable,  or 
liable  to  bo  paid,  by  virtue  of  a  decree ;  and  it  does  not  mean 
recoverable  by  law.    When  a  person  is  entitled  to  land,  it 
does  not  follow  that  all  the  defendants  are  liable  for  the 
mesne  profits.    Many  persons  may  be  defendants  who  were 
never  in  possession  and  who  never  received  the  profits.  The 
court  making  tho  decree  is  the  proper  court  to  determine 
who  is  liable.  Tho  High  Court  at  Calcutta  allowed  a  separate 
suit  to  bo  entertained  for  mesne  profits  under  circumstances 
similar  to  these. 

(A)    7  Calc.  W.  Rep.  Civ.  R  .361. 


-Digitized  by  Google 


APPELLATE  CIVIL  JURISDICTION. 


185 


The  party  cannot  come  to  this  court  for  execution.    The  1867- 

petitioner,  no  doubt,  is  in  a  position  of  hardship,  her  suit  Ka  D"vA  ba  1 
having  been  rejected  ;  still  a  review  of  the  decree  of  the 
District  Judge  can  be  made,  as  the  matter  has  not  come 
before  this  court. 

Newton,  J.: — Sec.  11  provides  only  that  questions  as  to 
amount  shall  be  determined  by  order  of  the  court  executing 
tho  decree  ;  questions  as  to  title  cannot  be  so  determined. 
The  word  "  payable"  can  apply  only  where  mesne  profits 
have  been  made  payable  by  the  decree.  Sec.  11  of  Act 
XXIII.  of  1861  puts  interest  in  the  same  position  as  mesne 
profits.  It  is  not  argued  that  a  court  executing  a  decree 
can  give  interest  whon  the  right  to  interest  has  not  been 
determined  in  that  decree. 

Tucker,  J. : — As  one  of  the  Judges  who  are  responsible  for 
the  decision  of  this  court  in  the  case  of  Jivd  Patil  Rahimna 
v.  Malulji  Maru,  it  becomes  my  duty  to  state  that,  after 
hearing  the  arguments  which  have  been  urged  against  that 
decision,  and  after  considering  the  judgment  of  a  Full 
Bench  of  the  High  Court  at  Calcutta  on  this  point  which 
has  been  referred  to  by  the  Chief  Justice,  I  have  come  to 
the  conclusion  that  the  interpretation  which  my  brother 
Warden  and  I  placed  upon  the  words  "payable  in  respect  of 
the  subject-matter  of  a  suit  between  the  date  of  the  suit  and 
execution  of  the  decree"  in  Sec.  11  of  Act  XXIII.  of  1861  was 
incorrect. 

It  was  originally  my  opinion  that  the  Legislature  had  in- 
tended to  declare  that  in  all  suits  in  which  tho  right  to  the 
possession  of  land  had  been  decreed,  mesne  profits  would  be 
necessarily  recoverable  or  "payable"  for  the  time  which  inter- 
vened between  the  date  of  the  institution  of  tho  suit  and 
the  date  of  the  execution  of  the  decree ;  but  on  a  further 
consideration  of  Sees.  10,  196,  and  197  of  the  Civil  Procedure 
Code,  and  on  reading  those  sections  together  with  Sec.  11 
of  Act  XXIII.  of  1861,  I  feel  constrained  to  admit  that  the 
language  used  does  not  support  this  wide  construction  of 
the  word  "payable,"  and  that  the  more  limited  signification 
iv.— 24  a  c 
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 1B67.      which  has  been  attached  to  it  by  the  Calcutta  High  Court 

Ka  du  bai  .b  a  mQre  true  ox  position  of  the  intention  of  the  framers  of 
BaWba'i.  the  law. 

I  now  hold  that  it  is  only  when  mesne  profits  have  been 
declared  payable  by  a  decree,  that  the  court  executing  that 
decree  can  determine  tho  amount  which  may  be  due  on  this 
account  between  the  date  of  suit  and  the  date  of  the  execu- 
tion of  the  decree,  and  that  the  prohibition  to  bring  a  fresh 
suit  for  the  recovery  of  such  mesne  profits  applies  only  to 
cases  in  which  the  right  has  been  declared  in  a  previous  suit, 
and  that,  consequently,  when  there  has  been  no  such  decla- 
ration, a  new  suit  may  bo  maintained. 

I  regret  extremely  that  I  should  have  taken  a  view  of  the 
law  which  I  now  find  to  have  been  mistaken,  and  I  shall  be 
willing  to  admit  a  review  of  the  decision  in  Special  Appeal 
No.  673  of  1865  which  will  now  be  overruled,  or  of  any 
other  decision  in  which  I  have  taken  part  and  in  which  a  simi- 
lar doctrine  has  been  upheld. 

Warden,  J. : — I  also,  as  one  of  the  Judges  who  was  a  party 
to  the  cases  that  have  been  referred  to  to-day,  feel  myself 
called  on  to  say  that  I  concur  in  the  observations  of  my  bro- 
ther Tucker,  and  that  I  also  acquiesce  in  the  views  which 
have  been  expressed  by  the  Chief  Justice.  * 

Gibbs,  J. : — I  have  only  to  say  that  I  entirely  concur  with 
what  has  been  said  by  the  Chief  Justice.  My  opinion  has  al- 
wa}'s  been  in  accordance  with  that  which  will  now  be  de- 
cided to  bo  the  ruling  of  this  court. 

Petition  rejected,  each  party  to  pay  Jus  own  costs. 
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Referred  Case. 

Sha'purji  Jeha'ncjir  Plaintiff. 

Etohakd  Morgan   Defendant. 

Cantonment  Magistrate  -Small  Cause  Court — Concurrent  Jurisdiction — 
European  British  Subject— Act  III  of  1859,  Sec.  \~Act  XI.  of 
Sec.  8. 

A  European  British  subject,  not  belonging  to  or  connected  with  th<* 
army,  who  resides  within  a  Cantonment,  is  ameuable  to  the  jurisdiction  of 
a  Cantonment  Joint  Magistrate,  under  Sec.  1  of  Act  III.  of  1859. 

Where  a  pleader  resides  within  the  limits  of  a  cantonment  and  practises 
as  a  pleader  within  the  jurisdiction  of  a  Small  Cause  Court,  both  the  Can- 
tonment Magistrate  and  the  Small  Cause  Court  Judge  have  concurrent 
jurisdiction  over  him  to  the  amounts  respectively  cognisable  by  them. 

IASE  referred  for  the  opinion  of  the  High  Court  by  RaV 
Bahadur  Janardhan  Vasudevji,  Judge  of  the  Small  Cause 
Court  at  Puna,  under  Sec.  22  of  Act  XI.  of  18G5. 

"  Shapurji  Jehangir  sued  one  Richard  Morgan  for  the 
payment  of  Rs.  34-11-0,  for  goods  supplied. 

"The  defendant  pleaded  'no  jurisdiction/  lie  being  a 
resident  of  the  Puna  Cantonment,  and  the  claim  being  one 
cognisable  by  the  Cantonment  Joint  Magistrate.  He  relied 
upon  Sec.  I  of  Act  III.  of  1859  and  Sec.  12  of  Act  XT.  of 
1865. 

"  The  plaintiff  admits  that  the  defendant  is  a  resident  of 
the  Cantonment,  but  contends  that  Act  111.  of  1859  does  not 
invest  the  Cantonmont  Joint  Magistrate  with  any  jurisdic- 
tion over  Europeans,  but  over  natives  only,  and  that  the  de- 
fendant being  a  Europoan,  his  residence  within  the  limits  of 
the  Cantonment  does  not  render  him  amenable  to  the  au- 
thority of  the  Cantonment  Joint  Magistrate.  The  plaintiff 
further  urges  that  the  defendant  practises  as  a  pleader  in  the 
courts  in  the  City  of  Puna,  which  is  beyond  the  local  limits 
of  the  Cantonment  Magistrate's  jurisdiction,  and  within 
those  of  this  court,  and  that  this  court  has  jurisdiction, 
under  Sec.  8  of  Act  XL  of  1865,  over  persons  "personally 
working  for  gain  or  carrying  on  business  within  the  local 
limits  of  Us  jurisdiction." 


1867. 
Deo.  20. 
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1867.  "  The  defendant  replies  that,  the  office  of  pleader  being  a 
Jeha'ngir    profession,  his  practising  as  pleader  in  the  courts  of  the 

Moegan  °^  ■^>un^  t*oes  not  come  w^hin  the  meaning  of  the 

phrases  'personally  working  for  gain'  and  'carrying  on 
business/ 

u  The  contention  between  the  parties  resolves  itself  into 
the  following  three  questions : — 

"  L  Whether  a  European  not  belonging  to  or  connected 
with  the  army,  but  merely  residing  within  the  limits  of  the 
cantonments,  is  or  is  not,  by  reason  of  such  residence,  amen- 
able to  the  jurisdiction  of  the  Cantonment  Joint  Magistrate, 
provided  the  amount  of  the  claim  be  under  Rs.  200. 

"  II.  Whether  the  fact  of  the  defendant  practising  as  a 
pleader  in  the  courts  in  the  City  of  Puna  brings  the  suit 
within  the  jurisdiction  of  this  court. 

"  III.  If  both  the  above  questions  be  decided  in  the 
affirmative,  can  this  court  entertain  the  suit,  when  it  is  one 
coming  within  the  cognisance  of  the  Cantonment  Joint 
Magistrate." 

The  Judge  of  the  Small  Cause  Court  was  of  opinion  that 
the  first  two  questions  should  be  answered  in  the  affirma- 
tive, and  the  third  question  in  the  negative,  but  being  in 
doubt  submitted  them  for  the  opinion  of  the  Court. 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — The  Court 
is  of  opinion  that  the  defendant  was  amenable  to  the  juris- 
diction of  the  Cantonment  Joint  Magistrate. 

That  he  was  liable  to  be  sued  in  the  Small  Cause  Court, 
Ins  practising  his  profession  as  a  pleader  being  within  the 
words  "  personally  working  for  gain." 

That  the  Cantonment  Joint  Magistrate  and  the  Small 
Cause  Court  have  concurrent  jurisdiction  in  this  case ;  and 
that  the  jurisdiction  of  the  Small  Cause  Court  does  not  take 
away  the  jurisdiction  of  the  Cantonment  Joint  Magistrate 
within  the  meaning  of  Sec.  12  of  Act  XI.  of  18G5. 
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Special  Appeal  No.  567  o/1867.  y 

Maha'ka'na'  Fatesaxgji  Appellant. 

Desa'i  Kalya'nra'ya  Respondent. 

Toda  Garas— Limitation— Moveable  Property  —Act  XIV.  of  1859.  Sec.  i., 

C/.  16. 

In  a  suit  brought  by  the  plaintiff  to  establish  his  right  to  a  todd  garus 
allowance,  and  for  arrears  of  it,  it  was  held  that  toddgaras,  in  the  absence 
of  special  proof  to  the  contrary,  must  be  presumed  to  be  moveable  property. 
A  suit  for  its  recovery  must,  therefore,  be  brought  within  six  years. 

HPHIS  was  a  special  appeal  from  the  decision  of  C.  G. 

Kemball,  District  Judge  of  Surat,  in  Appeal  Suit  No. 
92  of  1867,  affirming  the  decree  of  the  Principal  Sadr  Amin 
of  Surat. 

The  plaintiff,  on  the  9th  of  October  1866,  filed  a  suit  to 
establish  his  right  to  a  todd  gards  allowance  in  the  inam 
village  of  Kalam,  Taluka  Wagra,  of  the  Broach  collectorate, 
and  also  to  recover  seven  years'  arrears  with  interest. 

The  defendant  pleaded  the  law  of  limitation,  and  urged 
that,  the  cause  of  action  having  arisen  more  than  six  years 
ago,  the  maintenance  of  the  suit  'was  barred  by  CL  16  of 
Sec.  i.  of  Act  XIV.  of  1859. 

The  Principal  Sadr  Amin  of  Surat  allowed  the  defendant's 
plea,  and  threw  out  the  plaintiff's  claim. 

The  District  Judge,  in  appeal,  affirmed  this  decree. 

The  special  appeal  was  argued  before  Warden  and  Gibrs,  JJ. 

Reid,  for  the  appellant : — The  District  Judge  disposes  of 
this  case  on  the  point  of  limitation  only.  He  follows  the 
decision  of  the  High  Court  in  S.  A.  No.  642  of  1865 ;  and 
her?,  I  submit,  he  is  in  error.  The  true  origin  of  todd  gards 
has  not  been  determined.  It  seems,  as  remarked  by  Lord 
Kingsdown  in  the  case  of  Sambhuldl  Girdharldl  v.  Tfw  Collec- 
tor of  Surat  (a),  that  all  classes  of  todd  gards  have  not  had 
the  same  origin ;  and,  therefore,  each  case  must  stand  by  it- 
self.   The  ruling  of  the  High  Court  in  S.  A.  No.  642  should 

(o)    8  Moor.  Ind.  App.  1. 
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 1867.  be  held  to  be  applicable  only  to  the  particular  todu  garas  the 

FatkbaVgji   subject  of  that  suit.    The  facts  of  the  present  appeal  show 
D  * ,       that  the  todd  garas  allowance  claimed  by  the  plaintiff  was  a 

Kalya'nba'va.  charge  on  the  revenue  of  the  village  of  Kalam,  if  not  on  the 
village  of  Kalam  itself.  The  village  accounts  would  show 
it  to  be  such  ;  and  indeed  this  has  been  admitted  by  the 
defendant's  father.  It  has  never  yet  been  decided  that  a  di- 
rect charge  on  land  is  not  an  interest  in  land.  If  the  charge 
was  originally  a  charge  on  land,  and  was  afterwards  converted 
by  Government  into  a  money  payment,  not  secured  upon  any 
land,  the  case  would  be  different ;  but  here  the  charge  was 
"  originally  a  charge  on  land,  and  has  so  continued.  I,  there- 
fore, submit  that  in  this  case  the  todd  garas  should  bo  treated 
as  immoveable  property,  and  the  twelve  years'  limitation  be 
applied.  The  document  containing  the  admission  of  the  de- 
fendant's father  alluded  to  above  is  not  filed  in  the  case.  A 
copy  of  it  is,  however,  on  the  records  of  this  court,  which  may 
be  referred  to,  and  the  cause  remanded  that  the  original  may 
be  put  in.  He  also  cited  The  Collector  of  Sural  v.  The 
Heiresses  of  Kuvarbdi  (b) ;  Keshavblud  bin  Ganeshbhat  v. 
Bhdgiratlubdi  Tcom  Ndrdyanbhat  (c).  and  S.  A.  No.  4277. 

Nanabhai  Haridds,  on  the  other  side,  was  not  called  upon. 

Warden,  J.  :—Todd  garas  has  always  been  held  to  be  a 
species  of  black  mail  levied  from  the  inhabitants  of  a  village  ; 
and  there  is  nothing  in  this  case  to  show  that  it,  iu  any  way, 
differs  from  those  cases  already  decided.  In  the  papers,  on 
which  Dr.  Eeid  relied  and  asked  for  a  remand,  there  is 
nothing  to  show  that  todd  -garas  is  a  charge  on  the  lands  of 
the  village.  We  must,  therefore,  hold,  as  in  S.  A.  No.  642 
of  I860,  that  it  is  of  the  nature  of  moveable  property  ;  and, 
therefore,  this  claim  is  barred  by  CI.  16  of  Sec.  1.  of  Act  XIV. 
of  1859. 

Gibbs,  J. : — I  concur.  I  may  also  add  that  the  request  of 
the  special  appellant  to  remand  the  cause,  in  order  to  give 
him  an  opportunity  of  having  the  document,  purporting  to 

{b)   2  Bom.  H.  C  Rep.,  253. 

(c)   3  Bom.  H  C.  Ren.,  A.C.J.  75. 
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contain  the  admission  of  the  defendant's  father  that  this       1867 ■  

particular  todd  (jams  is  a  charge  on  land,  filed,  cannot  be  Fatesanuji 
complied  with.    A  certified  copy  of  the  paper  being  on  the  flirt 
records  of  tho  court,  we  have,  as  empowered  by  the  Code  Kalya'h*4'm. 
of  Civil  Procedure,  called  for  and  examined  it ;   and  wo 
find  that  it  does  not  contain  an  admission  of  the  nature  con- 
tended for  by  the  special  appellant's  counsel.    There  is, 
therefore,  no  ground  for  a  remand,  and  we  ;nust  confirm  the 
decree  of  the  lower  court. 

Decree  affirmed. 


Regular  Appeal  No.  15  of  1866.  Sep.  4. 

•  — 

Ra'je  Vyankatra'v  Anandra'v  Nimba'lkar.  Appellant. 
Javavantra'v  bin  Malua'rra'v  Ranadive.  Rcspcmdent. 

Ilindfi  Law— Adoption— Only  Son— Age  of  Adopted. 

Held  •■—  The  adoption  by  a  Hindu  widow  of  an  only  son,  if  valid  in 
every  other  respect,  cannot  be  set  aside  by  reason  of  the  adopted  being 
an  only  son  of  an  advanced  age. 

An  adoption  by  a  widow  has  a  retrospective  effect,  and  relating  back  to 
the  death  of  the  deceased  husband,  entitles  the  adopted  to  succeed  to 
his  estate. 

rPHIS  was  an  appeal  from  the  decision  of  Arthur  St.  John 
Richardson,  Judge  of  the  District  of  Ahmednagar  in 
Original  Suit  No.  4  of  1866. 

The  plaintiff,  who  is  a  Shudra  by  caste,  brought  this  suit 
to  recover  the  moveable  and  immoveable  property  of  Gajra- 
bai,  wife  of  Bhavanrav  Eajo  Nimbalkar,  the  original  owner 
(jf  the  same,  representing  that  she  died  on  the  6th  of 
February  1865,  leaving  no  other  heir  her  surviving  but 
himself,  and  that  the  defendant,  who  was  her  servant, 
wrongfully  possessed  himself  of  the  whole  estate,  and 
refused  to  deliver  it  up  on  demand. 

The  defendant,  inter  alia,  answered  that  Gajrabai  was  his 
mother's  mother ;  that  she  had  in  her  lifetime  conveyed  all 
her  estate  to  him  by  a  deed  of  gift,  dated  the  12th  of 
February  1857  ;  that  the  Inain  Commissioner  decided  in 
1851  that  the  jahagir  was  to  terminate  with  the  life  of 
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Gajrabai  ;  that  on  the  application  of  Gajrabai  herself  one- 
Nimba'lkar  third  of  the  jahagir  was  ordered  by  Government  to  be  con- 
Jayavantra'v  tmue(i  to  him,  the  defendant ;  and  that  he  was  adopted  by 
M.  Rajjadive.  Gajrabai  on  the  4th  of  February  18G5. 

The  District  Judge,  on  the  evidence,  recorded  the  follow- 
ing findings  : — 

"  My  finding  on  the  first  issue  is  that  Raje  Vyankatrav 
bin  Anandrav  Nimbalkar  is,  by  the  religious  law  of  the 
parties,  who  are  Hindus,  and  by  the  custom  of  the  country, 
one  of  the  family  entitled  to  succeed  to  the  estate,  if  there 
had  been  any",  of  the  lato  Bhavanrav  Ramrav  Nimbalkar,  to 
the  exclusion  of  the  party  in  possession  of  the  houses  and 
other  property  of  the  late  Gajrabai. 

"  My  finding  on  the  second  issue  is  that  the  evidence 
recorded  does  not  show  that  the  plaintiff',  Raje  Vyankatrav, 
is  the  sole  surviving  heir  of  the  late  Bhavanrav  bin  Ramrav 
Nimbalkar. 

"  My  finding  on  the  third  issue  is  that  the  defendant, 
Jayavantrav,  has  acquired,  by  the  express  wish  of  the  late 
Gajrabdi,  and  by  the  grant  conferred  by  the  British  Govern- 
ment, presumably,  though  not  on  evidence,  through  the 
Collector  of  this  district,  by  order  of  the  loth  of  September 
1865,  a  title  to  a  portion,  namely,  one-third  of  the  jahagir 
estate  at  the  village  of  Mirajgam,  and  also,  by  order  of  tho 
9th  of  March  1866,  acquired  also  the  office  of  Pa  til  of  Miraj- 
gam. The  estates  conferred  by  these  grants  are  such  as  the 
British  Government  alone  is  competent  to  grant,  and  cannot 
be  described  as  immoveable  family  property,  to  which 
the  heirs  of  tho  late  Bhavanrav  Ramrav  have  established  any 
hereditary  title  founded  on  Hindu  law." 

The  District  Judge  passed  a  decree  in  favour  of  the  de- 
fendant. 

Tho  appeal  was  argued  before  Warden  and  Gibbs,  JJ. 

Vishvandth  Ndrdyan  Jilandlik,  for  the  respondent,  was 
called  upon  to  prove  the  fact  of  the  adoption,  as  he  admitted 
that  in  the  event  of  the  adoption  not  being  established,  the 
appellant  would  be  the  heir. 
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Tigot,  for  the  appellant : — Thcro  are  several  objections  1807. 


r. 

A! 

M.  Kanauiye. 


which,  I  submit,  are  fatal  to  the  adoption.    The  person  here  ^A* 
adopted,  JayavantraV,  tho  respondent,  was  at  the  time  of  his  Nimba'lkar 
adoption  a  father,  and  possibly  a  grandfather.    There  is  Jatavantba'v 
not  even  indirect  evidence  in  the  case  to  show  that  the 
husband  of  Gajrabai  had  given  her  authority  to  adopt. 
Jayavantrav,  the  respondent,  is,  besides,  the  only  surviving 
son  of  his  father,  and  could  not,  according  to  the  Hindu  law, 
be  adopted.    Nearly  seventy  years  having  elapsed  since  the 
death  of  Gajrabai's  husband,  it  was  an  adoption  to  the 
widow  alone. 

Vishvandth  Narayan  MandHk,  contra : — The  Hindu  law, 
although  it  does  not  recommend,  permits  tho  adoption  of  an 
only  son;  at  least  it  does  not  set  aside  such  an  adoption 
otherwise  validly  performed.  As  to  the  question  of  the 
effect  of  adoption,  S.A.  No.  507  of  1863,  decided  by  Arnould, 
C. J., and  Forbes  and  Warden,  JJ.  (loth  October  18G4),  ruled 
that  adoption  by  a  widow  has  tho  effect  of  divesting  the 
widow's  rights,  and  carrying  back  the  effect  of  tho  adoption 
to  her  husband's  death. 

Warden,  J. : — This  action  is  brought  by  tho  plaintiff  to  be 
declared  heir  to  tho  estate  of  Gajrabai.  On  the  side  of  tho 
defendant  an  adoption  is  set  up,  and  the  counsel  for  the 
appellant  urges  that  this  adoption  should  be  held  invalid,  on 
tho  ground  that  by  tho  Hindu  law  an  only  son  cannot  be 
adopted.  The  authorities  state  that  an  only  son  should  not 
be  given  in  adoption,  but  if  such  an  adoption  has  taken  place, 
and  the  requisito  ceremonies  havo  been  duly  performed,  then 
it  cannot  be  set  aside.  I  agree  with  tho  District  Judge  in 
holding  that  the  adoption  was  performed  with  tho  proper 
ceremonies. 

The  terms  of  the  deed  of  adoption  generally,  and  parti- 
cularly the  use  of  the  word  "  ours"  therein,  show  that  tho 
property  referred  to  was  common  to  Gajrubai  and  her  deceased 
husband.  The  adopted  son,  therefore,  became  the  heir  not 
only  to  the  property  of  the  widow  alone,  but  to  that  of  both. 

I,  therefore,  conflrm  the  decree  of  tho  lower  court  with 
costs. 

iv —25  a  c 
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w>7.  Gibbs,  J.  : — I  agree  in  the  conclusion  arrived  at  by  my 

\\  A?  brother  Warden.  The  suit  was  brought  by  the  plaintiff  as 
Nimba'lkar  tjie  \ie[r  0f  Bhavanrav,  the  husband  of  the  deceased  Gajrabai. 

X". 

Jaywaxtra'v  W'hen  the  case  came  on  for  trial,  the  learned  counsel  for  the 
M.  Eanaditi.  appcllant^  Mr>  pigot^  ^  Ruy  Sabeb  Vishvandth  Narayan 

Mandlik,  for  the  respondent,  admitted  that  in  the  evont  of 
no  extraordinary  circumstance,  such  as  adoption,  being 
established,  the  appellant  would  bo  the  heir  ;  and  further  it 
was  admitted  that  no  question  would  arise  as  to  the  move- 
ables, as  the  deed  of  gift  by  Gajrabai  was  on  a  sufficiently 
stamped  paper.  The  Court  was,  therefore,  limited  by 
consent  (1)  to  the  question  of  adoption;  and  should  that 
not  bo  held  proved,  (2)  whether  the  immoveable  property, 
the  inam  and  patttki  watan,  was  confiscated  by  Govern- 
ment, and  re-granted  for  political  purposes  to  Gajrabai,  i.e., 
whether  it  was  a  personal  grant  or  not. 

• 

The  case  really  turns  on  the  question  of  adoption ;  and, 
after  carefully  considering  the  evidence  adduced,  I  can  arrive 
at  no  other  conclusion  than  that  it  did  take  place.  The  Dis  - 
trict  Judge's  finding  is  so  obscure  that  we  found  it  a  matter 
of  some  doubt  whether  he  held  the  adoption  proved  or  not ; 
and  had  wo  been  hearing  a  special  appeal,  this  uncertainty 
would  have  given  us  some  troublo ;  but  this  being  a  regular 
appeal,  we  are  Judges  of  fact  as  well  as  law,  and  can  decide 
the  issue  for  ourselves. 

It  appears  that  this  old  lady  was  left  a  childless  widow  in 
a.d.  1 79 1,  or  about  seventy-one  years  before  she  died,  if  we 
may  believe  that  she  was  ninety  years  old  at  her  death ; 
and  undoubtedly  she  was  found  a  claimant  to  a  very  con- 
siderable landed  estate  when  the  British  Government  suc- 
ceeded to  that  portion  of  the  Dakhan  in  which  this  inam 
is  situated.  It  is  not  denied  by  the  plaintiff  that  Bhavanrav 
was  a  divided  member  of  his  father's  family,  and  that  his 
widow  had,  at  all  events,  a  life-estate  in  the  immoveable 
property.  It  appears,  then,  that  she  took  as  an  adopted 
daughter  (I  hero  use  the  word  n  adopted"  in  the  ordinary 
English  meaning,  and  not  as  it  would  be  applied  to  a  son 
under  Hindu  law)  the  mother  of  the  respondent ;  and  tho 
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respondent  was  born  in  Gajrabai's  house,  and  always  lived  180 
there.   Now  it  is  proved  by  the  deed  of  gift,  No. "12,  that  yAAK 
Gajrabdi,  on  tho  11th  of  February  1857,  made  a  settlement  Kimba'lkar 
of  all  she  possessed  on  the  respondent,  reserving  a  life-  Jayavantrav 
interest  in  it  for  herself;  and  as  this  document  is  on  an  M*  RANADn  E* 
eight-rupee  stamp,  and  does  not  set  out  tho  value  of  the 
property,  it  is  valid,  if  otherwise  proved  (which  I  find  it  to 
be),  under  Keg.  XVIII.  of  1827,  Sec.  xn.,  CI.  2,  which 
governs  tho  case. 

Sorao  negotiations  appear  to  have  been  going  on  between 
tho  old  lady  and  tho  Government  regarding  her  inarus,  and 
theso  were  not  concluded  at  her  death,  three  days  before 
which,  to  mako  the  caso  of  her  protcyt,  the  respondent, 
stronger,  she  appears  to  have  adopted  him  with  the  usual 
ceremonies,  and  further  to  have  executed  tho  deed  of  adop- 
tion, No.  14,  which  is  dated  4th  February  1805.  It  has 
been  urged  that  this  document  requires  a  stamp  ;  but  the 
counsel  for  tho  appellant  admits  that  ho  can  find  no  law 
requiring  such,  and  I  consider  that  it  is  not  inadmis- 
sible on  this  ground  if  otherwise  proved,  which  I  hold  it 
to  be. 

Tho  only  serious  argument  on  this  subject  that  has  been 
addressed  to  the  court  is,  1st,  that  tho  ages  of  the  adopter 
and  tho  adopted  aro  both  too  great,  as  also  the  interval 
between  tho  death  of  GajrabaTs  husband  and  the  date  of 
the  adoption,  to  admit  of  an  adoption  being  permitted ;  and 
also  that  the  adoptee  was  an  only  son.  But  tho  rulings  of 
this  court,  as  shown  from  2  Borr.,  p.  83  downwards,  as  also 
of  the  Calcutta  courts,  have  been  that  an  adoption  once 
made  cannot  be  set  aside.  If  the  adopted  be  not  a  proper 
person,  tho  sin  lies  on  the  giver  and  receiver  alone  ;  but  the 
adoption  must  stand.  Under  these  circumstances  I  need 
not  say  more  on  this  portion  of  the  argument.  2nJhj ,  it 
*s  urged  that  the  adoption  is  made  by  the  old  lady  for 
her  own  estate,  and  is  not  good  as  affecting  tho  estate  of 
her  late  husband,  and,  therefore,  that  it  will  not  affect  the 
succession  to  the  inam  and  watan.  Mr.  Figot  admits  that 
lie  is  unable  to  quote  any  precedent,  but   argues  that," 
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1867.      as  tho  object   of  adoption  by  a  widow  is   to  benefit 
V^A?      th°    sou^    °f  ner  deceased  husband,    Gajrabai,  having 
Nimba'iikar  -yyaitod  seventy  years  before  she  mado  this  adoption,  must 
Jayavantba'v  be  held  to  have  done  it  for  her  own  sake,  and  not  for  that  of 
her  husband's  soul.   He  further  urges  that  the  wording  of 
tho  deed  of  adoption  shows  this.    Rav  Saheb  Vishvancth 
Narayan,  on  tho  contrary,  quotes  S.  A.  No.  507  of  1863 
(decided,  on  the  13th  of  October  1864,  by  Arnould,  Act- 
ing C.J.,  Forbes  and  Warden,  JJ.)  in  which  it  was  held 
that  the  adoption  by  the  wife  is  an  adoption  to  the  husband's 
estate,  and  he  urges  that  in  this  case  as  the  pronouns 
are  in  the  plural  throughout  tho  deed  of  adoption,  it  must 
clearly  apply  to  the  joint  estate.    I  have  no  doubt  that  the 
old  lady  believed  that  tho  immoveable  property  had  vested 
solely  in  herself;  and  the  conduct  of  Government  through- 
out led  her  to  this  opinion,  and  sho  never  conceived  that 
anything  more  was  required  than  the  deed  of  gift  plus 
tho  deed  of  adoption  to  establish  her  protege  in  the  estate  ; 
but  the  latter  in  itself  does  not  so  clearly  show  this  as 
the  counsel  for  tho  appellant  would  have  us  hold.    It  is 
very  general  in  its  terms,  and  certainly  does  not  exclude 
the  husband's  estate.  But  the  real  question  is  what  is  the 
Hindu  law  as  held  on  this  side  of  India  on  this  point.  Sir 
Thomas  Strange  states  that  an  adopted  son  is  in  tho  same 
position  as  a  posthumous  son,  and  his  inheritance  dates 
from  the  death  of  tho  adopted  father  (a),  and  that  a  widow 
may  adopt  to  her  deceased  husband  is  a  fact  invariably  held. 
(b)  It  is  assertod  that  a  widow  cannot  adopt  an  heir  to  herself ; 
but  tho  .case  of  the  Satara  Rani  has  been  alluded  to  as 
opposed  to  this.    I  believe  the  Rani  would  have  been  only 
too  willing  to  adopt  to  her  late  husband,  had  the  paramount 
authority,  the  British  Government,  whose  consent  was  neces- 
sary, permitted  any  other  adoption  save  that  to  her  own 
estate ;  but  whether  such  an  adoption  is  good  or  not  is  not 
a  question  which  need  be  settled  in  the  present  case.   I  am 
of  opinion  that  a  son  adopted  is  in  the  position  of  a  natural 
son,  and  surely  if  a  widow  adopt  s,  she  must  be  held  to  adopt  a 

(«)    1  Strange  101  ;  2  Strange  127.  (*)  2  Bon-.,  p.  83,  Reprint,  Case  14. 
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son,  not  illegitimate  as  her  son  by  other  than  her  husband  18G7 

would  be,  but  a  sou  in  the  place  of  a  legitimate  natural-  y*AE 
born  son  of  her  deceased  husband.    I  think  the  silenco  of  Nuiba'lkas 
all  texts  or  cases  on  the  point  raised  so  ingeniously  by  Mr.  Jayavantba'v 
Pi  got  shows  that  such  an  idea  would  be  contrary  to  the 
principles  of  Hindu  law  on  the  subject  of  adoption.  I,  there- 
fore, consider  the  adoption  of  Jayavantruv  good  and  binding 
on  the  estate  of  Bhavanrav,  and  tho  second  question,  there- 
fore, docs   not  arise ;  and  I  would  confirm  the  District 
Judge's  decree,  throwing  out  tho  claim  of  the  plaintiff  with 
all  costs. 

Decree  confirmed. 


Special  Appeal  No.  543  of  18G7.  Nov.  18. 

Davlata'  bin  Biiu'janga'  et  al  Appellants. 

Beru  bin  Ya'doji  ctal  Uesjjondents. 

Surrey  Number — Alienation — Consent  of  Heirs — Limitation. 

There  is  no  precedent  for  ruling  that  the  holder  of  a  Survey  field  is 
incompetent  to  resign  it  without  the  consent  of  his  heirs.  A  point  of 
limitation  must  he  decided,  though  raised  at  any  stage  of  the  cause. 

THIS  was  a  Special  Appeal  from  tho  decision  of  R.  W. 

Hunter,  Senior  Assistant  Judge  of  tho  Puna  District 
at  Solapiir,  in  Appeal  Suit  No.  488  of  1865,  reversing  the 
decree  of  the  Munsif  of  Pandharpur. 

The  plaintiffs  brought  a  suit  to  recover  a  share  in  certain 
fields  from  the  defendants,  who,  they  alleged,  were  members 
of  tho  same  family  as  themselves. 

Tho  defendants  answered  that  one  of  the  fields  sued  for, 
No.  30,  was  taken  up  by  them  after  its  abandonment  by  one 
Narsu,  and  the  other  fields  after  their  abandonment  by 
Yddoji,  tho  plaintiff's  father. 

The  Munsif,  holding  tho  plaintiffs'  right  not  proved,  threw 
out  their  claim.  * 

They  thereupon  preferred  an  appeal.  The  defendants, 
under  Sec.  348  of  the  Code  of  Civil  Procedure,  objected  that 
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 l8r»7      the  inamtonanco  of  tlio  suit  was  barred,  and  claimed  an  issue 

Davlata'  , . 

Bhi/janga'  uPon  tms  point. 

rfv.  The  Senior  Assistant  Judge  declined  to  raise  the  issue 

YaE'doji     m  to  tne  suit  being  barred  on  the  ground  that  it  had  not 

ct  al.  l3CCn  brought  forward  in  the  court  of  first  instance.  On 
-  the  other  points  arising  in  the  case,  he  held  that  the  lands 
belonged  to  the  family  of  which  the  parties  were  members, 
and  that  it  did  not  seem  to  him  necessary  to  inquire  into 
the  circumstances  of  the  abandonment  of  tho  fields  by 
Yadoji,  the  plaintiff's  father.  Ho  considered  that  it  was  to 
be  presumed  that  even  if  ho  had  formally  resigned  his  share, 
ho  must  have  done  so  without  the  consent  of  his  heirs . 

The  Appeal  was  heard  before  Warden  and  Gibbs,  JJ. 

Vishvandth  Ndrdyan  Mandlik  for  the  appellants : — The 
Judge  below  was  wrong  in  not  going  into  the  question  of 
limitation.  He  is  bound  to  go  into  it  at  any  stage  of  the 
case.  The  Judge  below  was  also  wrong  in  holding  that  a 
person  unable  to  cultivate  a  field  could  not  resign  it  with- 
out the  consent  of  his  heirs. 

Dhirajldl  Malhurddds  for  the  respondents. 

Per  Curiam  : — The  Senior  Assistant  Judge  was  in  error 
in  not  raising  and  determining  the  issuo  of  limitation.  The 
rulings  of  this  court  have  boen  that  this  issue  must  bo  de- 
cided whenever  raised,  even  if  taken  for  the  first  time  in 
the  court  of  special  appeal.  The  case  must  be  returned  for 
this  purpose.  There  is  a  difference  set  up  as  to  title  be- 
tween No.  30  and  the  other  fields ;  but  tho  question  whether 
Nursu  was  a  mere  holder  under  Government,  or  a  tenant  of 
tho  plaintiff's  ancestors,  was  not  gone  into ;  it  is  found  that 
ho  had  held  for  more  than  twenty  years,  but  there  is  no  rea- 
son why  a  holder  of  a  number  might  not  be  the  owner  also. 
Further,  there  is  nothing  to  show  what  relationship  exists 
between  the  parties,  nor  was  any  inquiry  made  as  to  whether 
the  family  were  united  or  not,  as  raised  in  the  defendant's 
reply.  The  Senior  Assistant  Judge  has  also  apparently  over- 
looked tho  fact  that  the  defendants  are  in  possession,  and 
that  the  onus,  therefore,  would  lie,  in  the  first  instance,  solely 
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on  the  original  plaintiff  as  a  plaintiff  in  ejectment ;  lie  is  1807.  ^ 
further  in  error  in  presuming,  without  going  more  fully  bu^janIv' 
into  the  point,  and  giving  reasons  for  his  opinion,  that  a 
cultivator  of  a  number  cannot  resign  it  without  the  con- 
sent of  his  heirs ;  it  has  nowhere  been  so  ruled,  and  it  is  a 
question  whether  such  a  ruling  could  be  supported.  The 
decree  of  the  Senior  Assistant  Judge  is  reversed,  and  tho 
case  remanded  for  re-trial  on  merits  with  reference  to  this 
judgment. 

Decree  reversed,  and  suit  remanded. 

Sjiccial  Appeal  Ao.  30G  of  1867. 

Mahipatra'v  Chaxdrara'v   Appellant. 

Nensuk  A'naxdra'v  Shet  MA'R\rA'j)it.t...Resp)ondent. 

Limitation— Minor— Guardian-Act  XIV.  of  1859,  Sec.  xi. 

Where  the  father  of  a  minor  lent  on  account  a  sum  of  money  to  the 
defendant  and  died  without  having  received  back  the  money,  and  the 
account  was  continued  with  the  defendant  by  the  mother  and  guardian  of 
the  minor,  and  a  balance  was  struck  during  the  minority  of  the  infant. 

It  teas  held  that  the  cause  of  action  arose  at  the  time  such  balance  was 
struck,  and  that,  as  the  cause  of  action  accrued  to  the  minor  during  his 
disability,  his  representatives  could  sue  to  recover  the  balance  at  any  time 
during  the  term  of  disability,  and  that  a  claim  by  the  minor  on  attaining 
his  majority,  or,  if  he  should  die,  by  his  representative,  would  not  be 
barred  if  preferred  within  three  years  from  the  cessation  of  the  disability. 
Further,  the  extension  of  the  period  of  limitation  conceded  to  a  minor  on 
account  of  legal  disability,  is  not  affected  by  the  fact  that  during  his 
majority  he  is  represented  by  a  guardian. 

Tills  was  a  special  appeal  from  the  decision  of  A.  C.  Watt, 
Acting  Assistant  Judge  of  Puna,  in  Appeal  Suit  No. 
123  of  1865,  reversing  tho  decree  of  the  Principal  Sadr  Amin 
at  Puna. 

The  appeal  was  heard  before  Tucker  and  Gibbs,  JJ. 

Yishvanath  Ndrayan  Mandlih  for  the  appellant. 

Dhirajlal  Mathurudds  for  the  respondent. 

The  facts  of  the  case,  so  far  as  material,  are  stated  in  the 
following  judgment,  delivered  this  day  by— 
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1867.  Tucker,  J. :-. — The  plaintiff,  as  administrator  to  the  estate 

CHANDRAttt'v  °^ a  minorJ  named  Sambhajirav,  sued  to  recover  a  sum  of 
*         Rs.  1, 508-9-3,  which,  he  alleged,  had  been  deposited  by  the 
A'nandua'v  minor's  father  with  the  defendant  in  1855,  with  interest  at 
Ma"va'di.  six  per  cent,  per  annum  from  tho  0th  of  November  1855, 
when   the   account  was  settled,  Rs.  827-10-8 j  total  Rs. 
2,330-3-11.    The  minor's  father  died  on  the  11th  of  July 
1856. 

The  defendant  denied  that  there  had  been  any  deposit, 
but  admitted  that  the  plaintiff's  father  had  an  account  with 
him  up  to  the  date  of  his  death,  which  had  been  continued 
by  his  widow  up  to  September  or  October  1858,  when  a 
balance  was  struck  j  that  no  steps  were  taken  to  recover  the 
debt  till  tho  present  suit ;  and  that  its  maintenance  was, 
consequently,  barred.  The  defendant  also  pleaded  a  set-ofF 
of  Rs.915. 

The  Principal  Sadr  Aurin  held  that  the  maintenance  of 
tho  suit  was  not  barred,  as  no  cause  of  action  accrued  to  tho 
plaintiff,  till  he  was  appointed  administrator  to  the  minor's 
estate.  He  considered  the  debt  duo  to  tho  minor's  estate 
•  proved,  and  that  the  alleged  set-off,  which  was  not  satisfac- 
torily established,  might  be  recovered  by  the  defendant  in  a 
separate  suit,  if  he  thought  fit  to  bring  an  action.  He,  there- 
fore, decreed  to  the  plaintiff  the  amount  claimed  with  simple 
instead  of  compound  interest,  and  so  deducted  Rs.  101-10-9 
from  the  amount  mentioned  in  tho  plaint. 

In  appeal  this  decree  was  reversed  by  tho  Assistant  Judge 
,     at  Puna,  who  held  that  the  maintenance  of  the  action  was 
barred  by  the  Limitation  Act. 

In  special  appeal  it  has  been  contended  that  the  Assistant 
Judge's  decision  on  this  point  was  erroneous. 

The  plaintiff  claimed  the  money  as  a  deposit,  and  relied 
on  CI.  15,  Sec.  i.  of  Act  XIV.  of  1859.  Tho  Assistant 
Judge,  though  he  raised  an  issue  in  the  following  terms  :— 
"  Has  the  plaintiff  proved  that  he  deposited  the  money?" 
recorded  no  fmdiug  on  this  issue,  though  in  his  finding  on  a 
previous  issue,  to  wit :  "  Is  the  claim  barred  by  limitation  or 
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not?"  ho  appears  to  have  come  to  the  conclusion  that  there  *867. 
was  no  ovidonco  of  any  deposit  having  been  made,  and  that  Cm  Indr™ 
tho  claim  was  for  the  balance  of  an  account  current  be- 


v. 

Nensuk 

tween  traders  who  had  had  mutual  dealings,  and  to  which  the  A'n.v.ndka'v 
provisions  of  Sec.  vm.  of  Act  XIV.  of  1859  applied.  This  Ka'bva'di. 
is  the  view  which  tho  defendant  himself  took  of  his  dealings 
with  tho  minor's  father,  and  also  with  tho  minor's  mother 
after  the  father's  decease ;  and  from  his  written  statement  ho 
appears  to  have  considered  that  tho  cause  of  action  arose  in 
September  1858  ( Ash vin,  Shake  1780),  when  mutual  dealings 
ceased.  Supposing  this  view  to  be  correct,  it  would  seem 
that  a  right  of  action  accrued  to  the  minor  in  Ashvin  1858 
to  recover  any  balance  which  might  have  been  then  due  from 
the  defendant,  and  that,  as  he  was  under  a  disability  when 
this  right  first  accrued  to  him,  any  claim,  which  may  bo 
preferred  by  his  representative  during  his  disability,  or  by 
himself  on  attaining  his  majority,  or,  if  ho  should  die,  by  his 
representative  subsequently,  will  not  bo  barred  till  three 
years  shall  have  expired  from  the  date  when  the  disability 
shall  havo  ceased  (Sec.  xi.  of  Act  XIV.  of  1859).  Tho 
Assistant  Judge's  view,  that  a  minor  is  not  under  a  disability 
if  a  guardian  can  suo  on  his  behalf,  is,  in  our  opinion, 
erroneous,  and  opposed  to  the  plain  meaning  of  Sec.  XII.  of 
the  Limitation  Act 

Wo  consider,  then,  that  the  claim  must  bo  treated  as  a 
claim  on  behalf  of  a  minor  to  recover  a  balance  due  on  an 
account  current  which  continued  between  the  defendant  and 
the  minor's  father  and  minor's  mother  and  guardian  up  to 
the  month  of  Ashvin  a.d.  1858;  and  that  the  Assistant 
Judge,  having  ruled  wrongly  on  the  preliminary  point, 
must  now  decide  whether  the  balance  found  to  be  duo  by 
the  Principal  Sadr  Arnin  is  correct  ;  and  whether  tho  court 
of  first  instance  decided  rightly  in  refusing  to  allow  the 
set-off  of  Rs.  915,  which  defendant  alleged  to  be  due  on 
account  of  a  partnership  between  himself  and  the  plaintiff  in 
a  shop  at  Dhar.  It  is  not  clear  who  is  meant  by  the  designa- 
tion "  plaintiff"  in  the  defendant's  written  statement  and 
recorded  examination  before  the  Principal  Sadr  Amin — the 
iv. — 2(5  a  c 
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1867.  minor,  or  the  minor's  father,  or  the  present  administrator  to 
^'"drI^  v  the  estate.    This  point  must  be  elucidated  before  it  can  be 

decided  whether  tho  defendant  can  bo  allowed  a  set-off 
Nensuk  , 
A'nandka'v  against  the  present  claim. 
Shkt 

Ma'rva'di.  ^yef  therefore,  reverse  the  dccreo  of  the  Assistant  Judge 
on  the  preliminary  point,  and  remand  the  suit  to  tho  lower 
appellate  court,  for  a  new  trial  and  decision  on  the  merits, 
with  advertence  to  the  directions  contained  in  this  judgment. 
The  costs  of  this  special  appeal  to  be  borne  by  tho  de- 
fendant, the  special  respondent  .  Thq  costs  in  both  the  lower 
courts  to  be  apportioned  at  the  final  decision.  We  remark 
that  it  will  be  a  proper  case  for  the  award  of  interest  from 
the  date  of  the  institution  of  the  suit  till  tho  date  of  payment, 
if  ultimately  any  balance  be  decreed  in  favour  of  the  plaintiff. 

• 

Gibbs,  J.,  concurred. 

Decree  reversed,  and  suit  remanded. 


Dec  12  Special  Appeal  No.  179  of  18G7. 


Vina' yak  Sada'shiv  Voze   Appellant. 

Ka'cjhi,  widow  of  Alya',  Has  Pa'ti'l  bin 

Alva',  and  Ka'mlya'  bin  Alya'  Respondents. 

Lease — Agreement  between  Mortgagor  and  Mortgagee — Rent — 
Interest— Act  XXVIII.  of  1855. 

The  provision  contained  in  Act  XXVIII.  of  1855  that  any  rate  of  in- 
terest which  the  parties  may  have  agreed  upon  shall  he  awarded,  in  no 
way  prevents  a  Civil  Court  in  India,  which  administers  hoth  law  and 
equity,  from  examining  into  the  character  of  agreements  made  between 
jMjrsons,  such  as  mortgagor  and  mortgagee,  trustee  and  cestui  que  trust, 
between  whom  relations  exist,  enabling  one  party  to  take  advantage  of  the 
other,  and  from  declining  to  enforce  such  agreements  when  they  are 
shown  to  be  unfair  and  extortionate. 

THIS  was  a  special  appeal  from  the  decision  of  S.  H.  Phill- 
potts,  Assistant  Judge  of  the  Konkan  at  Thuna,  in 
Appeal  Suit  No.  407  of  18GG,  confirming  the  decision  of  the 
Munsif  of  Panvcl. 
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Tho  Appeal  was  heard  beforo  Tucker  and  Gibbs,  JJ.    1867. 

Vi  na'y  ak. 

Tho  facts  of  the  case  sufficiently  appear  from  tho  following  S.  Voze 
judgment  :—  rAhi 

Tocker,  J. : — This  suit  has  been  instituted  by  a  mortgagee, 
subsequent  to  the  redemption  of  the  mortgage,  to  recover 
from  the  mortgagors  tho  sum  of  Rs.  138-15-0,  as  the  balance 
duo  on  an  agreement  to  pay  a  certain  rent  on  tho  mortgaged 
land  which  was  leased  by  the  mortgagee  to  tho  mortgagors 
during  tho  existenco  of  the  mortgage 

Tho  defendants  denied  tho  execution  of  the  agreement 
respecting  rent,  and  pleaded  that  tho  claim  was  barred  by 
the  law  of  limitation. 

The  Munsif  held  that  the  plaintiff  had  received  full  satis- 
faction of  tho  mortgage  debt  (principal  and  interest),  and 
that  he  could  not  now  recover  any  further  sum  on  account 
of  rent. 

The  Assistant  Judge  of  Thana  confirmed  this  decree,  on 
the  ground  that  tho  rent  fixed  was  extortionate,  and  that 
tho  plaintiff  had  received  the  full  sum  he  was  entitled  to. 
He  cited,  in  support  of  his  decision,  S.  A.  No.  530  of  1865, 
Kcdari  bin  Ranu  v.  A'tmdrambhatbin  Ndrdyanbhat  (a). 

In  special  appeal  it  has  been  contended  that  the  prece- 
dent relied  on  by  the  Assistant  J udge  was  inapplicable ; 
that  by  the  deed  of  mortgage  the  plaintiff  was  ontitled  to 
the  usufruct  of  tho  land  in  lieu  of  interest  ;  and  that  as  the 
mortgagors  afterwards  took  a  lease  of  this  land  at  a  fixed 
rent  from  the  mortgagee,  they  were  bound  to  pay  that  rent, 
however  high  it  might  be  ;  that  Act  XXVIII.  of  1855  re- 
quired that  a  Civil  Court  should  enforce  the  payment  of  any 
rate  of  interest  which  might  havo  been  agreed  upon  between 
the  parties,  and  the  court  in  this  instance  was  bound  to  carry 
into  effect  this  agreement  for  rent,  which  was  in  lieu  of 
interest. 

Tho  facts  of  this  case  appear  to  be  as  follows  :— In  1849 
the  plaintiff  took  certain  fields  in  mortgage  as  security  for  a 

(a)   3  Bom.  II.  C.  Rep.,  A.C.J.  11. 
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18^7-  debt  of  Rs.  30,  tho  produce  of  the  land  to  be  enjoyed  by 
jTvoze  the  mortgagee  in  lieu  of  interest ;  and  on  the  same  day  the 
R  i'o'ui  mortgagee  let  the  lands  to  tho  mortgagors  (a  widow  and  her 
et  al.  two  sons),  on  their  agreeing  to  pay  him  an  annual  rent 
of  1  £  khandi  and  1  man  of  bhdt  (rice  in  the  husk),  and  300 
bundles  of  straw.  Tho  rent  was  paid  from  1849  to  1861,  or 
for  eleven  years.  Subsequently  the  mortgagee  instituted  a 
suit  to  foreclose  tho  mortgage,  and  he  obtained  a  decree  in 
appeal  ou  the  17th  of  March  18G5,  in  which  it  was  declared 
that  tho  mortgago  was  to  be  foreclosed  if  the  principal  sum 
due,  or  Rs.  30,  was  not  paid  within  a  certain  time  after  the 
passing  of  the  said  decree.  From  this  decision  no  special 
appeal  was  made ;  and  the  mortgagors  paid  thirty  rupees  to 
the  mortgagoo  and  redeemed  tho  fiold.  Tho  mortgagee  now 
claims  arrears  of  rent  for  three  years,  at  tho  annual  amount 
of  grain  fixed  in  the  agreement,  or  from  1862  to  1864.  The 
amount  claimed  as  one  year's  rent  is  considerably  in  oxcess 
of  the  principal  sum  advanced,  i.e.,  thirty  rupees;  and  tho 
lower  courts  have  both  found  that  tho  plaintiff  has  already 
received  in  the  shape  of  rent  tho  equivalent  of  Rs.  600,  or 
just  twenty  times  tho  sum  originally  advanced  by  him. 

We  are  of  opinion  that,  as  a  Court  of  Equity,  we  are  bound' 
to  examino  into  tho  nature  of  agreements  entered  into  bo- 
tween  persons  who  stand  to  each  other  in  the  relation  of 
mortgagor  and  mortgagee,  trustee  and  cestui  que  trust,  and 
that  if  it  should  appear  that  such  agreements  have  been 
obtained  under  any  pressure,  owing  to  the  existence  of  this 
relation,  they  should  not  be  given  effect  to. 

"  In  order  to  render  a  contract  or  an  agreement  of  any 
kind  binding,  there  must  be  the  assent  of  both  parties  to  tho 
agreement,  under  such  circumstances  as  to  show  there  was 
no  pressure,  no  influence  existing  of  a  kind  to  make  tho 
assent  an  imperfect  assent,  or  an  assent  which  under  other 
circumstances  would  have  been  refused.  If  the  assent  to  tho 
agreement  is  not  an  assent  given  under  such  circumstances 
as  that  both  parties  are  on  an  equal  footing,  and  the  agree- 
ment one  perfectly  freo  from  any  influence  or  pressure  in 
the  eye  of  this  court,  it  is  not  an  assent  sufficient  to  con- 
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stitute  an  agreement."   These  are  the  words  used  by  Stuart, 

Vi  .M  a'y  AK. 

V.  C,  in  the  case  of  Barrett  v.  Hartley  (b) ;  and  thoy  command     g.  Voze 


Ra'c^i 


our  acquiescence,  as  do  also  the  further  observations  of  the 
same  learned  Judge  in  the  same  case  that  "  one  effect  of  the  et  at- 
repeal  of  the  usury  laws  was  to  bring  into  operation,  to  a 
greater  extent  than  formerly,  another  branch  of  the  jurisdic- 
tion of  the  English  Equity  Courts,  namely,  the  principle 
which  prcvontcd  any  oppressive  bargain,  or  any  advantage 
oxacted  from  a  man  under  grievous  necessity,'  from  prevail- 
ing against  him."  It  appears  to  us  that  the  doctrine  thus 
enunciated  is  sound,  and  that,  though  the  Legislature  has 
provided  that  any  rate  of  interest  which  the  parties  may 
have  agreed  upon  shall  bo  awarded,  yet  this  enactment  in  no 
way  prevents  a  Civil  Court  in  India,  which  administers  both 
law  and  equity,  from  examining  into  the  character  of  agree- 
ments made  between  persons  between  whom  relations  exist 
which  will  enable  one  party  to  take  advantage  of  the  other, 
and  from  declining  to  enforce  such  agreements  unless  they 
are  shown  to  be  fair  and  reasonable.  When  they  are  not  so, 
it  may  be  justly  inferred  that  the  assent  of  the  person  who 
has  subscribed  the  oxtortionate  agreement  has  been  obtained 
through  the  pressure  which  the  other  party  has  been  able  to 
apply,  in  consequence  of  the  position  in  which  the  one  stood 
to  the  other.  In  the  present  case  the  parties  are  mortga- 
gors and  mortgagee,  and  the  mortgage  deed  only  stipulated 
that  the  mortgagee  was  to  have  the  usufruct  of  the  land  in 
lieu  cf  interest.  The  mortgagee[afterwards,  instead  of  using 
the  land  himself,  let  it  to  the  mortgagors  under  an  agreement 
that  they  were  to  pay  an  annual  rent,  which  ho  admits  by  his 
present  claim  to  have  been  far  in  excess  of  the  principal  sum 
which  he  advanced  on  the  mortgage,  and  which  he  received 
for  eleven  years.  Now,  it  cannot  be  supposed  that  the  mort- 
gagors would  have  agreed  to  pay  such  a  rent  if  they  had  been 
entirely  free  agents ;  and  we  must  hold  that  the  agreement, 
if  ever  executed  (for  that  has  not  been  found  proved),  was 
obtained  under  the  pressure  which  the  plaintiff's  position  as 
a  mortgagee  enabled  him  to  put  upon  the  defendants.  The 

(6)    2L.R.Eq.  795. 
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.  grain  rent,  which  was  reserved,  appears  to  us  to  have  beeir 
extortionate  and  oppressive,  and  the  agreement  to  be  of  a 
character  which,  considering  the  relation  of  the  parties,  can- 
not equitably  be  enforced.  Wo,  therefore,  affirin  the  decree 
of  tho  Assistant  Judge  with  costs  on  special  appellant. 

Gibbs,  J. : — I  concur* 

Decree  affirmed. 


Dec.  13. 


*  B 


Special  Appeal  No.  552  of  18G6. 


1 


iiima'cha'kya  bin  Vyankata'cha'rya  ...  Appellant. 
Fakiea'ppa'  bin  A'nanda'ppa'  Respondent. 

Act  VIII.  of  1859,  Sees.  41—111,  and  1 19— Pleader—  Ex  parte  hearing. 

Held  that  the  hearing  of  a  suit  in  which  a  pleader  was  duly  appointed 
on  behalf  of  the  defendant  but  not  instructed  to  answer,  or  instructed  not 
to  answer  at  all,  was  an  "  ex  parte"  hearing,  and  that  no  appeal  lay  from 
a  judgment  passed  in  such  suit. 

HPHIS  was  a  special  appeal  from  the  decision  of  W.  Sand- 
with,  Joint  Judge  of  the  District  of  Dlmrwar,  reversing 
the  decision  of  the  Sadr  Amin  of  Hubli. 

The  plaintiff  sued  to  eject  his  tenant,  the  defendant,  from 
a  field,  alleging  that,  though  the  lease  had  expired,  the  de- 
fendant would  not  give  up  possession. 

The  defendant,  Fakirappa,  duly  appointed  a  vakil,  who, 
however,  stated  that  ho  had  received  no  instructions  from 
his  client  with  regard  to  the  case,  and  that  he  was  unable  to 
put  in  any  written  statement,  or  make  any  defence. 

The  Sadr  Am  in,  after  several  adjournments  to  enable  tho 
pleader  of  the  defendant  to  get  instructions,  which  wcro 
unsuccessful,  at  last  proceeded  with  the  trial  of  tho  case, 
and  gave  a  decree  in  favour  of  the  plaintiff. 

In  appeal,  the  Joint  Judge  considered  that  the  defendant 
had  not  shown  any  valid  reason  for  not  instructing  his 
pleader  in  the  court  of  original  jurisdiction  ;  but  still,  being 
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X)f  opinion  that  the  plaintiffs  claim  was  not  established,  re- 
versed the  Sadr  Anjitt's  decree.  /  xtf* 

I  Vyankata- 

The  Appeal  was  heard  before  Tucker  and  Gibbs,  J.J.  cha'bya 

r. 

,     ,  ,         ,  ,  ,  Faki'ka'ita' 

Slutntardm  Ndrayan,  for  the  appellant,  contended  that  the  A'nanda'ppa'. 

defendant,  not  having  instructed  his  vakil,  must  bo  held 

to  havo  made  no  valid  , appearance.    And  the  judgment  of 

the  Court  being  thus  ex  par to,  no  appeal  lay  to  the  Joint 

Judge,  according  to  Sec.  119  of  the  Code  of  Civil  Procedure. 

Tucker,  J. : — I  find  that  the  defendant  in  this  suit,  though 
he  appointed  a  pleader,  gave  that  pleader  no  instructions 
which  would  enable  him  to  answer  the  claim,  or  rather,  it 
may  bo  gathered  from  the  character  of  the  pleader's  reply 
to  the  Sadr  Ainm,  he  instructed  the  pleader  to  make  no 
answer.  Under  these  circumstances,  I  hold  that  the  hear- 
ing in  the  court  of  original  jurisdiction  was  ex  parte,  and  that 
the  judgment  pronounced  by  that  court  was  also  ex  parte,  and 
that,  consequently,  no  appeal  lay  from  that  judgment.  By 
Sec.  11  of  the  Code  of  Civil  Procedure  it  is  provided  that 
a  summons  "  shall  be  issued  to  the  defendant  to  appear  and 
answer  the  claim  in  person,  or  by  a  pleader  of  the  court 
duly  instructed,  and  able  to  answer  all  material  questions  relat- 
ing to  the  suit,  or  by  a  pleader  who  shall  be  accompanied 
by  some  other  person  able  to  answer  all  such  questions." 

From  this  it  would  seem  that  tho  mere  presence  of  a 
pleader  for  a  defendant  is  not  all  that  is  necessary  to  con- 
stitute a  compliance  with  tho  summons,  or  to  make  such  a 
complete  appearance  on  his  behalf  as  is  requisite  under  Sec. 
Ill  of  tho  Procedure  Code.  If  a  pleader  attend,  he  must  bo 
instructed  and  able  to  answer,  or  bo  accompanied  by  some 
person  who  will  bo  ablo  to  answer  all  material  questions 
relative  to  the  suit ;  aud  tho  presence  of  a  pleader  who  is  not 
supplied  with  the  means  of  answering,  or  who  is  instructed 
to  remain  mute,  or  to  decline  making  any  answers,  cannot,  I 
think,  be  held  to  be  a  representation  of  the  defendant,  which 
will  give  to  the  suit  the  character  of  a  defended  action.  The 
policy  of  the  law  and  the  course  of  justice  would  both  be  de- 
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 feated  if  such  an  appearance  were  to  be  treated  as  otherwise 

CH'byaCBA  than  nugatory.  The  decree  of  the  Joint  Judge  must,  there- 
Y^f'  fore>  b0  annulled,  and  that  of  the  Sadr  Amin  confirmed. 

Faki'ea'ppa'     Gibbs,  J. : — I  concur. 

A'nanda'ppa'. 

Join  t  Judge' 8  decree  annulled,  and  the  Sadr 
Amin's  confirmed. 
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Rec.  v.  A' mu a'  kom  Gpsoji.  wi- 

June  12. 


Ind.  Pen.  Code,  Sees.  1123  and  :i24—Crim.  Proc.  Code,  Sec.  434. 

In  a  case  referred  by  a  District  Magistrate,  under  Sec.  431  of  the  Criin. 
Proc. Code,  on  the  ground  that  the  sentence  was  illegal:  because  the  charge 
should  have  been,  under  Sec.  324  of  the  Penal  Code,  for  causing  hurt  by 
means  of  a  heated  substance, — an  otFence  which  the  Second  Class  Subor- 
dinate Magistrate  had  no  jurisdiction  to  try  ;  and  not  under  Sec.  323,  for 
causing  hurt,  of  which  offence  the  accused  had  been  convicted  :  — 

The  Court  passed  no  order ;  as  it  did  not  think  it  right,  under  the  cir- 
cumstances of  the  case,  to  direct  the  re-trial  of  the  accused  on  the  proper 
charge. 

fTHE  accused  was  convicted  by  a  Second  Class  Subordinate 
Magistrate  of  the  offence  of  voluntarily  causing  hurt 
under  Sec.  323  of  the  Indian  Penal  Code  ;  and  sentenced  to 
pay  a  fine  of  Rs.  10. 

The  record  and  proceedings  had  been  called  for  by  II.  N.  B. 
Erskino,  Acting  Magistrate  of  Ahmednagar ;  and  were  re- 
ferred for  the  orders  of  the  High  Court,  under  Sec.  434  of  the 
Code  of  Criminal  Procedure,  with  the  following  remark  : — 
"  It  appears  from  the  record  of  tho  case  that  the  prisoner 
should  have  been  tried,  under  Sec.  324  of  the  Penal  Code,  for 
voluntarily  causing  hurt  by  using  a  hot  iron, — an  offence 
which  the  Second  Class  Subordinate  Magistrate  had  no  au- 
thority to  try;  and  the  sentence  seems,  therefore,  illegal." 

Per  Curiam  (Couch,  C.J.,  Newton  and  Warden,  JJ.) :  — 
The  Court  returns  the  papers,  and  passes  no  order ;  as  ifc 
does  not  think  it  right,  under  the  circumstances,  to  direct  the 
trial  of  the  accused  on  the  proper  charge. 

No  order, 

IV.  —  1  c  c 
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if6?.  Reg.  v.  Naba'ji  valad  Vithoji. 

July  11. 

Ind.  Pen.  Code,  Sees.  323  and  324-  Crim.  Proc.  Code,  Sec.  427. 

In  a  case  referred  by  a  District  Magistrate,  under  Sec.  427  of  the  Crim. 
Proc.  Code,  on  the  ground  that  the  charge  should  have  been  under  Sec. 
324  of  the  Penal  Code, — an  offence  not  within  the  cognisance  of  a  Second 
Class  Subordinate  Magistrate  ;  and  not  under  Sec.  323  : — 

The  Court  passed  no  order ;  and  remarked  that  the  case  should  not 
have  been  referred  under  Sec.  427,  which  applies  only  to  the  Court  of 
Session  acting  in  appeal  from  a  court  subordinate  to  it. 

rpiIE  accused  was  convicted  by  a  Second  Class  Subordinate 
Magistrate,  under  Sec.  323  of  the  Indian  Penal  Code  ; 
and  sentonced  to  suffer  eight  days'  rigorous  imprisonment. 

The  case  was  referred  for  the  orders  of  the  High  Court, 
under  Sec.  4-27  of  the  Criminal  Procedure  Code,  by  H.  N. 
B.  Erskine,  Acting  Magistrate  of  Ahmednagar,  with  the  fol- 
lowing remarks  : — 

"  The  prisoner  appears  to  have  used  violence  to  his  wife, — 
to  have  burnt  her  on  the  thigh  with  a  hot  iron.  The  offence 
was  one,  therefore,  that  should  have  been  tried  under  Sec. 
324  of  the  Indian  Penal  Code  ;  and  not  one  within  the  cogni- 
sance of  a  Second  Class  Subordinate  Magistrate. 

"  I  may  add,  the  wounds  do  not  seem  to  have  been  very 
serious,  as  on  the  8th  of  April,  sixteen  days  after  the  attack, 
the  complainant  stated  they  had  healed.  If  this  was  the 
case,  however,  the  offence  would  not,  under  any  circum- 
stances, be  '  grievous  hurt/  as  the  sufferer  was  not  for  twenty 
days  in  severe  bodily  pain." 

Per  Curiam  (Couch,  C.J.,  Newton  and  Warden,  JJ.) : — 
The  Court  returns  the  papers,  and  passes  no  order;  as  it 
does  not  think  it  right,  under  tho  circumstances,  to  direct 
the  re-trial  of  the  accused  upon  tho  proper  charge. 

It  should  be  pointed  out  to  the  Magistrate  that  he  should 
not  have  referred  tho  case  under  Sec.  427  of  the  Criminal 
Procedure  Codo ;  as  the  offence  of  which  the  accused  was 
convicted  was  an  offence  triable  by  the  Second  Class  Sub- 
ordinate Magistrate.  Sec.  427  applies  only  to  the  Court  of 
Session  acting  in  appeal  from  a  court  subordinate  to  it. 

No  order. 
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Reg.  v.  Ganu  valad  Ra'mchandra.  jui*6ii. 

Ind.  Pen.  Code,  Sees.  403  and  406 — Criminal  misappropriation— Crim- 
inal breach  of  trust— Crim.  Proc.  Code, — Jurisdiction— New  Trial. 

In  a  case  referred  by  a  District  Magistrate,  on  the  ground  that  the 
accused  had  been  convicted,  under  Sec.  403  of  the  Penal  Code,  of  dis- 
honest misappropriation  of  property ;  whereas  the  charge  should  have  been, 
under  Sec.  406,  of  criminal  breach  of  trust — an  offence  not  within 
the  cognisance  of  the  Second  Class  Subordinate  Magistrate  who  passed 
the  sentence  :— 

The  Court  annulled  the  conviction  and  sentence ;  and  directed  the  case 
to  be  tried  before  a  proper  court. 

rpHE  prisoner  was  convicted,  by  a  Second  Class  Subordinate 
Magistrate,  of  the  offence  of  dishonest  misappropriation 
of  property ;  and  sentenced  to  eight  days'  simplo  imprison- 
ment, under  Sec.  403  of  the  Indian  Penal  Code. 

The  case  was  referred  for  the  orders  of  tho  High  Court, 
under  Sec.  427  (a)  of  the  Criminal  Procedure  Code,  by 
H.  N.  B.  Erskino,  Acting  Magistrate  of  Ahmednagar,  with 
the  following  remark  : — 

"  It  appears  from  the  proceedings,  however,  that  the  pro- 
perty misappropriated  had  been  intrusted  to  the  prisoner's 
care  by  the  complainant ;  and  the  offence,  therefore,  was 
'  criminal  breach  of  trust/  punishable  under  Sec.  406  of  the 
Indian  Penal  Code, — an  offence  not  triable  by  a  Second 
Class  Subordinate  Magistrate." 

Per  Curiam  (Couch,  C.J.,  Newton  and  Warden,  JJ.) : — 
The  Court  annuls  the  conviction  and  sentence ;  and  directs 
that  the  case  be  returned  for  trial,  on  a  charge  of  criminal 
breach  of  trust,  before  a  proper  court. 

Conviction  annulled  and  Neiv  Trial  ordered, 
(a)  See  the  Court's  remark  in  the  last  case. — Ed. 
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1867. 
July  18. 


Reg.  v.  Lakkins. 


Complaint — Magistrate  F.  P. — Railway  Act. 


A  conviction  and  sentence  by  a  Magistrate  F.  P.  under  the  Railway  Act 
reversed ;  there  being  no  complaint  made  before  the  Magistrate,  a» 
required  by  the  Code  of  Criminal  Procedure. 


rTHE  record  and  proceedings  in  this  case  were  referred  for 
the  orders  of  the  Court,  under  Sec.  434  of  the  Code  of 
Criminal  Procedure,  by  R.  H.  Pinhey,  Session  Judge  of  the 
Konkan,  with  the  following  remarks  : — 

"  Read  an  extract  from  the  Report  of  criminal  cases  disposed 
of  by  the  District  Magistrate  and  Magistrates  F.  P.  in  the 
Thand  District  during  the  month  of  May  1867,  wherein 
the  accused,  Daniel  Larkins,  was  entered  as  having  been 
charged  with  the  offence  of  having  been  drunk  while  on  duty 
as  guard  of  the  No.  28  down  goods  train ;  and  convicted  of 
the  said  offence,  and  sentenced  to  pay  a  fine  of  Rs.  40,  in  de- 
fault to  undergo  one  month's  rigorous  imprisonment,  under 
Sees.  27  and  34  of  Act  XVIII.  of  1854,  by. Captain  Lewis, 
Railway  Magistrate  F.  P. 

"  I  am  of  opinion  that  the  conviction  and  sentence  passed 
in  this  case  are  illegal.  The  Full  Power  Magistrate  appears 
to  have  had  no  sworn  complaint  before  him;  and  to  have  been 
set  in  motion  by,  and  acted  alone  on,  a  sort  of  demi-official 
or  private  note  from  a  Mr.  Edington,  Traffic  Superintendent 
on  the  G.  I.  P.  Railway,  beginning  with  "  Dear  Sir,"  and 
winding  up  with  "yours  truly." 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — The  Court 
reverses  the  conviction  and  sentence. 
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Reg.  v.  Ba'bji  valad  Ba'fu.   18G7- 

July  24. 

Whipping  Act,  No.  VI.  of  1864 — Previous  Conviction. 

On  a  reference  by  a  Session  Judge,  under  Sec.  434  of  the  Crim.  Proc. 
Code,  a  sentence  of  whipping  in  addition  to  one  of  rigorous  imprisonment, 
in  the  case  of  an  offence  specified  in  Sec.  4  of  Act  VI.  of  1864,  was 
annulled  ;  as  the  prisoner  had  not  been  previously  convicted  of  the  same 
offence. 

FTHE  prisoner  was  convicted,  by  W.  A..  East,  Magistrate 
F.  P.  in  the  Puna  District,  of  the  offence  of  committing 
housebreaking  by  night  with  intent  to  commit  theft  and 
sentenced,  under  Sec  457  of  the  Indian  Penal  Code,  to  suffer 
one  year's  rigorous  imprisonment,  and,  in  accordance  with 
the  provisions  of  Act  VI.  of  1864,  Sees.  4  and  10,  to  receive 
fifty  lashes  with  a  cat  of  nine  tails,  in  the  manner  prescribed 
by  law,  after  fifteen  days  of  such  imprisonments 

The  record  and  proceedings  had  been  called  for  by  R. 
W.  Hunter,  Acting  Session  Judge  of  Puna,  and  were  re- 
ferred for  the  orders  of  the  High  Court,  under  Sec.  434  of 
the  Criminal  Procedure  Code,  with  the  following  remark  : — 

"  The  sentence  of  whipping  was  passed  by  Mr.  East 
under  Sec.  4  of  Act  VI.  of  1864,  but  the  accused  has  not 
been  previously  convicted  of  the  same  offence,  nor  even  of 
any  of  the  offences  mentioned  in  that  section." 

Per  Curiam  (Couch,  C.  J.,  and  Newton,  J.) : — The  Court 
annuls  the  sentence  of  whipping,  as  the  accused  does  not  ap- 
pear to  have  been  previously  convicted  of  the  same  offence. 

Note.— See  3  Bom.  II.  C.  Rep.,  Cr.  Ca.,  pp.  37,  38.— Ed. 
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i8G7.  Reg.  v.  A'uba  bin  Bhivr'av. 

July  24. 

Ind.  Pen.  Code,  Sec.  228— Prevarication— Crim.  Proc.  Code,  Sec.  163. 

Held  that  prevarication  while  giving  evidence  does  not  constitute  the 
offence,  under  Sec .  228  of  the  Ind.  Pen.  Code,  of  intentionally  causing 
interruption  to  a  public  servant  sitting  in  a  judicial  proceeding. 

HpIIE  prisoner  was  convicted  of  the  offence  of  in  tontionally 
causing  interruption  to  W.  A.  East,  Magistrate  F.  P.  in 
the  Puna  District,  by  prevaricating  whilst  giving  evidence ; 
and  sentenced  to  pay  a  fine  of  Rs.  3,  under  Sec.  228  of  the 
Penal  Code  and  Sec  163  of  the  Criminal  Procedure  Code. 

The  record  and  proceedings  were  referred  for  the  orders 
of  the  High  Court,  by  R.  W.  Hunter,  Acting  Session  Judge 
of  Puna,  under  Sec.  434  of  the  Criminal  Procedure  Code, 
with  a  remark  to  the  effect  that  prevarication  did  not  amount 
to  causing  interruption. 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — The  Court  re- 
verses the  conviction  and  sentence  passed  upon  the  prisoner  ; 
as  the  fact  found  by  the  Magistrate,  that  the  witness  pre- 
varicated while  giving  evidence,  does  not  constitute  the 
offenco  of  causing  interruption  to  a  public  servant  sitting  in 
a  judicial  proceeding. 

Conviction  and  sentence  reversed. 
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Uec.  v.  Pa'ndu  bin  Vithoji. 

Ind.  Pen.  Code,  Sec.  228— Re/using  to  ansuer  questions  —  Crim.  Proc. 
Code,  Sec.  163. 

Held  that  refusing  or  neglecting  to  return  direct  answers  to  questions 
does  not  constitute  the  offence,  under  Sec.  228  of  Ind.  Pen.  Code,  of  in- 
tentionally offering  insult  or  causing  interruption  to  a  public  servant 
sitting  in  a  judicial  proceeding. 

THE  prisoner  was  convicted  of  tho  offence  of  intentionally 
causing  interruption  to  W.  A.  East,  Magistrate  F.  P. 
in  the  Puna  District,  by  refusing  to  return  direct  answers 
to  the  quostions  of  the  Court,  although  frequently  warned 
not  to  do  so ;  and  was  sentenced  to  pay  a  fine  of  Rs.  5,  under 
Sec.  228  of  tho  Indian  Penal  Code  and  Sec.  163  of  the  Code 
of  Criminal  Procedure. 

The  record  and  proceedings  were  referred  for  tho  orders 
of  tho  High  Court,  by  R.  W.  Hunter,  Acting  Session  Judgo 
of  Puna,  under  Sec.  434  of  the  Criminal  Procedure  Code. 

Pee  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — The  Court 
reverses  the  conviction  and  sentence ;  as  the  finding  of  the 
Magistrate  F.  P.,  that  tho  witness  refused  or  neglected  to 
return  direct  answers  to  questions,  is  not  a  finding  that  the 
witness  committed  tho  offence,  under  Sec.  228  of  the  Indian 
Penal  Codo,  of  intentionally  offering  insult  or  causing  in- 
terruption to  a  public  servant  sitting  in  a  judicial  proceeding. 

Conviction  and  sentence  reversed. 


1867. 

July  24. 
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ww-  Reg.  v.  Kuberio  Ratno. 

July  24. 

Crim.  Proc.  Code,  Sec.  277— Subordinate  Magistrate—Magistrate 
F.P.— District  Magistrate. 

On  a  reference  by  a  District  Magistrate  a  sentence  passed  by  a  Magis- 
trate F.  P.,  in  a  case  submitted  to  him  by  a  Second  Class  Subordinate 
Magistrate,  under  Sec.  277  of  the  Crim.  Proc.  Code,  annulled  :  as  the 
Magistrate  of  the  District  alone  had  power  to  dispose  of  cases  under  that 
section. 

THE  prisoner  was  tried  by  the  Second  Class  Subordinate 
Magistrate  of  Anklcshwar,  who  submitted  his  proceed- 
ings, under  Sec.  277  of  the  Criminal  Procedure  Code,  to  the 
Magistrate  F.  P.  at  Hansot,  with  the  expression  of  his  opin- 
ion that  the  offence  proved  against  the  prisoner  called  for 
a  more  severe  punishment  than  he  himself  was  competent 
to  adjudge. 

The  prisoner  thereupon  was  convicted  by  tho  Magistrate 
F.  P.  of  the  offence  of  voluntarily  causing  grievous  hurt 
without  provocation,  and  sentenced  to  suffer  four  months' 
rigorous  imprisonment,  and  to  pay  a  fine  of  lis.  15,  and  in 
default  to  suffer  further  rigorous  imprisonment  for  one 
month. 

The  record  and  proceedings  were  referred  for  the  orders 
of  the  High  Court,  by  T.  C.  Hope,  Magistrate  of  the  District 
of  Surat,  under  Sec.  434  of  the  Code  of  Criminal  Procedure, 
with  the  remark  that  Sec.  277  of  the  Code  authorised  only 
the  Magistrate  of  the  District  (to  whom  the  Second  Class 
Magistrate  is  subordinate)  to  dispose  of  cases  submitted  to 
him  in  that  way. 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — The  Court 
annuls  the  sentence  passed  by  the  Magistrate,  F.P.  j  and  re- 
turns the  case  to  the  Magistrate  of  the  District  for  disposal. 

Note.— Sec.  277 :  "  If  in  any  case  tried  by  a  Subordinate  Magistrate 
having  jurisdiction,  in  which  the  accused  person  is  found  guilty,  such  Magis- 
trate shall  consider  tho  offenco  established  against  the  accused  person  to 
call  for  a  more  severe  punishment  than  he  is  competent  to  adjudge,  he 
shall  record  the  finding,  and  submit  his  proceedings  to  the  Magistrate  to 
whom  he  is  subordinate,  and  such  Magistrate  shall  pass* such  sentence  or 
order  in  the  case  as  ho  may  deem  propor,  and  as  shall  be  according  to  law. 
*n  any  such  case,  the  Magistrate  to  whom  the  proceedings  are  submitted, 
may  examine  any  witnoss  who  shall  already  have  given  evidence  in  tho  case, 
aud  he  may  call  for  or  take  any  further  evidence." 
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Reg.  v.  Bhikoba'  Vinoba'  and  others. 

Bombay  Act  No.  III.  of  1866,  Sec.  i.,  CI.  2— The  words  "  Three  Miles" 

— Construction. 

Held  that  the  words  "  three  miles"  in  Bombay  Act  No.  III.  of  1866, 
Sec.  i.,  CI.  2,  must  be  construed  as  three  miles  measured  in  a  straight 
line  along  the  horizontal  plane,  that  being  the  most  convenient  meaning 
of  the  words,  and  the  most  capable  of  being  ascertained. 

fTHIS  was  a  conviction  of  thirteen  persons  charged,  under 
A  Sec.  4  of  the  Bombay  Act  No.  III.  of  1866,  with  gaming 
in  a  common  gaming-house,  '  not  more  than  three  miles' 
distance  from*  the  railway  station  at  Kurla,  and  one  of  them, 
under  Sec.  3  of  the  Act,  with  keeping  a  common  gaming- 
house, and  sentenced,  by  I.  Dracup,  Magistrate  F.  P.  in  the 
Than  a  District,  to  pay  fines  of  various  amounts,  or  in  default 
to  be  imprisoned  for  certain  periods. 

Six  of  the  accused  appealed  for  the  reversal  of  the  convic- 
tion and  sentence,  to  R.  H.  Pinhey,  Session  Judge  of  the 
Konkan,  who  referred  the  case  for  the  order  of  the  High 
Court  with  the  following  remarks  : — 

u  The  only  argument  urged  in  this  court  was  that  the 
appellants  committed  no  offence ;  because  the  gambling- 
house,  in  which  they  gambled,  is  more  than  three  miles  dis- 
tant from  tho  railway  station  at  Kurla. 

"  The  question  is,  how  are  the  three  miles  mentioned  in 
the  Bombay  Act  No.  III.  of  1866,  S  ec.  i.,  CI.  2,  to  be  mea- 
sured. If  by  the  road,  then  it  is  clear  that  the  appellants 
committed  no  offence ;  for  the  house  in  which  they  gambled 
is  by  the  road  3  2  miles  from  the  Kurla  station.  But  I  do 
not  think  the  three  miles  mentioned  in  this  clause  need  bo 
measured  along  a  macadamised  road ;  for  it  would  often 
happen  that  no  such  road  had  been  made  between  a  station- 
house  and  some  particular  gambling-house.  I  am  of  opinion 
that  the  three  miles  should  be  measured  from  point  to  point 
— from  the  station-house  to  the  gambling -house — along 
such  a  line  as  it  is  possible  for  the  gamblers  to  go,  without 

incurring  break-neck  obstacles.    Under  this  view  of  the 
iv.— 2  c  c 
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1867.      meaning  of  the  Law,  I  think  it  must  still  be  held  in  this  case 
RJ0'      that  the  gambling  took  place  f  more  than  three  miles  from* 
Bh^kobV    the  Kurla  station.  The  surveyor,  Narayan  Gopal  Patvardhan 
etal.       (witness  No.  2),  who  measured  the  distance  between  the 
Kurla  station-house  and  tho  house  of  the  appellant  Bhikoba 
Vinoba,  with  a  prismatic  compass  and  chain,  brought  the 
distance  to  less  than  three  miles  by  about  six  hundred  feet, 
by  adopting  a  radius  line  stretching  from  point  to  point,  and 
passing  through  all  obstacles,  hills  included.    But  neither 
gamblers  nor  any  other  men  can  go  through  hills  in  this 
way ;  and,  therefore,  the  surveyor's  radius  line  is  as  useful  for 
the  purposes  of  this  case,  as  a  line  drawn  through  the  earth's 
centre  to  the  antipodes    would  be  to  a  traveller  who 
wanted  to  know  the  distance  between  Thana*  and  the  opposite 
side  of  the  globe.    It  is  evident  that  too  great  reliance  must 
not  be  placed  on  tho  surveyor's  radius  line,  for  he  himself 
says :    '  If  the  distance  were  measured  with  a  chain,  it 
might  exceed  three  miles.'  • 

"  I  am,  therefore,  of  opinion  that  it  cannot  be  held  in  this 
case  that  the  house  in  which  the  gambling  took  place,  is  (in 
the  words  of  the  Act)  f  not  more  than  three  miles'  distance 
from'  the  railway  station  at  Kurla  j  and  I,  therefore,  reverse 
the  conviction  and  sentence,  recorded  by  the  Magistrate 
P.  P.,  against  the  six  accused  persons  who  appealed  to  this 
court. 

"  As  to  the  remaining  seven  persons,  who  were  convicted 
and  sentenced  by  the  Magistrate  F.  P.,  I  have  no  jurisdic- 
tion to  interfere,  as  they  have  not  appealed  ;  but  if  my  view 
of  the  Law  is  correct,  these  seven  persons  are  equally  entitled 
to  have  their  convictions  reversed  with  the  six  whose  con- 
victions  I  have  roversed." 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.)  : — The  Court 
is  of  opinion  that  the  Legislature,  in  Sec.  I.,  CI.  2,  of  Bombay 
Act  No.  III.  of  1866,  must  be  considered  to  have  intended  to 
express  the  meaning  which  would  be  the  most  convenient, 
and  the  most  capable  of  being  ascertained ;  and  that,  in 
accordance  with  that  principle  of  construction,  the  "  three 
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miles"  must  be  measured  in  a  straight  line  along  the  hori- 
zontal plane. 

The  courts  in  England  have  put  this  construction  upon 
similar  words  in  Acts  of  the  Imperial  Legislature  :  Lake  v. 
Butler  (a);  and  the  reason  for  doing  so  is  equally  appli- 
cable to  tins  Act. 

The  Court  declines  to  reverse  the  decision  of  the  Magis- 
trate, which  is  right. 

Conviction  affirmed, 
{a)  5  E.  &  B.  92. 

Reg.  v.  Kushya'  bin  Yesu. 

Previous  Conviction — Punishment  after — Ind.  Pen.  Code,  Sees.  75  and  380. 

A  prisoner  convicted,  under  Sec.  380  of  the  Indian  Penal  Code,  of  theft 
in  a  building  used  for  the  custody  of  property,  was  sentenced,  under  Sec. 
75,  to  fourteen  years'  transportation,  as  he  had  been  previously  convicted 
thirteen  times  of  offences  now  punishable,  under  Chap.  XVII.  of  the  Code, 
with  imprisonment  for  three  years  or  upwards  : — 

Held  that,  as  all  the  previous  convictions  were  prior  to  the  passing  of 
the  Indian  Penal  Code,  the  present  offence  was  not  punishable  under  Sec. 
75. 

fPHE  prisoner  was  convicted  by  R.  F.  Mactier,  Session 
*  Judge  of  Satara,  under  Sec.  380  of  the  Indian  Penal 
Code,  of  the  offence  of  theft  in  a  M  building  used  for  the  cus- 
tody of  property/'  and  sentenced,  under  Sec.  75  (a),  to  trans- 
portation for  fourteen  years ;  as  he  had  been  previously 
convicted  thirteen  times  of  offences  now  punishable,  under 
Chap.  XVII.  of  the  Code,  with  imprisonment  for  three  years 
or  upwards. 

The  record  and  proceedings  having  been  sent  for  on  hear- 
ing the  prisoner's  petition,  the  caso  came  on  for  disposal 
this  day  before  Couch,  C.  J.,  and  Newton,  J. 

(a)  Sec  75. — "  Whoever,  having  been  convicted  of  an  offence  punishable, 
under  Chapter  XII.  or  Chapter  XVII.  of  this  Code,  with  imprisonment  of 
either  description  for  a  term  of  three  years  or  upwards,  shall  be  gudty  of 
any  offence  punishable  under  either  of  those  chapters  with  imprisonment 
of  either  description  for  a  term  of  three  years  or  upwards,  shall  be  subject 
for  every  such  subsequent  offence  to  transportation  for  life,  or  to  double 
the  amount  of  punishment  to  which  he  would  otherwise  have  been  liable 
for  the  same  ;  provided  that  he  shall  not  in  any  case  be  liable  to  impri- 
sonment for  a  term  exceeding  ten  years." 
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1867.          Couch,  C.  J. : — As  all  the  previous  convictions  were  prior 

v  '       to  the  passing  of  the  Indian  Penal  Code,  the  prisoner  is 

Kl  Yesu  BIN  n0*'  SUDjGCt  ^or  tne  Present  offence  to  be  punished  under 
Sec.  75. 

We,  therefore,  reduce  the  sentence  to  seven  years'  rigor- 
ous imprisonment,  the  highest  amount  of  punishment  to 
which  the  prisoner  is  liable,  under  Soc.  380  of  the  Code. 

Sentence  altered. 


Sept.  26. 


Reg.  v.  Zoea  Kakubeg. 

Conviction  on  several  Charges — Puniskment  in  excess — Criminal 
Intimidation— Ind.  Pen.  Code,  Sees.  506  and  507. 

"Where  a  person,  though  charged  under  two  heads,  was  found  guilty  of 
what  was  substantially  but  one  offence  : — 

Held,  that  it  was  improper  for  the  Session  Judge  to  record  a  conviction 
under  two  sections  of  the  Indian  Penal  Code ;  and  thereupon  to  award  a 
punishment  of  two  years'  imprisonment  in  excess  of  what  the  law  pre- 
scribed for  the  offence  committed. 

JPHE  prisoner  was  convicted,  by  C.  G.  Kemball,  Session 
Judge  of  Surat :  (1)  of  the  offence  of  criminal  intimi- 
dation, the  threat  being  to  cause  the  death  of  one  Jibh£i 
Riimdas,  and  (2)  of  criminal  intimidation,  by  posting  up  an 
anonymous  communication  against  the  said  Jibhai  Ramdas  ; 
and  was  sentenced,  under  Sees.  506  and  507  of  the  Indian 
Penal  Code,  for  tho  1st  offence  to  suffer  seven  years'  rigorous 
imprisonment,  and  for  the  2nd  offence  to  suffer  two  years' 
rigorous  imprisonment. 

The  High  Court,  on  reviewing  the  Session  Judge's  month- 
ly Criminal  Return,  sent  for  the  record  and  proceedings. 

Per  Curiam  (Couch,  C.  J.,  and  Newton,  J.) : — The  Court 
reverses  the  conviction  of  Zora  Karubeg  under  the  2nd 
head  of  the  charge,  on  the  ground  that  there  was  but  one 
offence  committed,  and  that  it  was  improper  for  the  Session 
J udgo  in  such  a  case  to  record  a  conviction  under  two 
sections  of  the  Indian  Penal  Code,  and  thereupon  to  award 
a  punishment  of  two  years'  imprisonment  in  excess  of  what 
the  law  prescribes  for  tho  offenco  which  was  committed. 

Conviction  under  2nd  head  annulled. 

Note.— See  Reg.  v.  Ganu  Lddu,  2  Bom.  H.  C.  Rep.  132.— Ed. 
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Reg  v.  Mathu'r  Purshotam  and  another.  1867. 

Oct.  4. 

Act  III.  of  185J  {Trespasses  by  Cattle) — Rescuing  after  Seizure — 
Jttrisdiction — Reg.  XII.  r>/1827,  Sec.  xliii. — {Repealing)  Act  XVII.  of 
1862—  Crim.  Proc.  Code. 

The  latter  portion  of  Sec.  13  of  Act  III.  of  1857  having  heen  repealed 
by  Act  XVII.  of  1862:— 

Held  that  the  offences  created  by  that  section  may  be  dealt  with  by  the 
ordinary  criminal  tribunals,  subject  to  the  provisions  of  the  Code  of 
Criminal  Procedure. 

THE  accused  wero  convicted,  by  a  Second  Class  Subordi- 
A  nate  Magistrate,  under  Sec.  13  of  Act  III.  of  1857,  of 
"  the  offence  of  forcibly  rescuing  cattle,  after  seizure,  from 
the  seizer,  when  convoying  them  to  a  pound;"  and  sen- 
tenced to  pay  a  fine  of  Es.  5  each,  or,  in  default,  to  be 
imprisoned  for  seven  days. 

The  record  and  proceedings  had  been  sent  for  and  ex- 
amined by  G.  W.  Elliot,  Acting  District  Magistrate  of 
Khedu  ;  and  were  forwarded  for  the  orders  of  the  High  Court, 
under  Sec.  431  of  the  Code  of  Criminal  Procedure,  with  the 
following  remarks : — 

"  The  question  is,  had  the  Second  Class  Subordinate  Ma- 
gistrate jurisdiction  ?  Tho  repealing  by  Act  XVII.  of  1862 
of  so  much  of  Sec.  13  as  formerly  authorised  Police  Officers 
to  deal  with  offences  contemplated  by  it  [according  to  the 
provisions  of  certain  Regulations] ,  leaves  it  doubtful  whether 
he  had  jurisdiction  or  not.  But  as  Sec.  14  of  tho  Act 
gives  authority  '  to  the  Magistrate,  or  to  any  Joint,  Deputy, 
or  Assistant  Magistrate,  or  other  Officer  having  criminal 
jurisdiction,  authorised  to  receive  and  try  charges  without 
reference  by  the  Magistrate/  to  deal  with  a  complaint  (by 
the  owner)  against  the  seizure  of  cattle,  the  forcible  opposi- 
tion to  which  is  the  subject  of  the  preceding  section,  it 
would  seem  within  a  liberal  reading  of  the  law  to  consider 
that  the  intention  of  the  enactment,  concerning  tho  authori- 
ties competent  to  deal  with  offences  contemplated  under 
Sees.  13  and  14  of  the  Act,  was  to  give  to  the  same  officers 
like  jurisdiction  under  either  section ;  and  if  this  reasoning 


Digitized  by  Google 


14 


BOMBAY  HIGH  COURT  REPORTS. 


1867-      be  admitted,  which  is  a  point  I  put  for  decision,  it  would 
R*°'      follow  that  Second  Class  Subordinate  Magistrates  have  juris- 
Mathu'k    diction  to  deal  with  offences  under  Sec.  13,  for  they  are 
et  aL      officers  having  criminal  jurisdiction  authorised  to  receive  and 
try  charges  without  reference  by  the  Magistrate."    *    *  * 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.) : — The  latter 
portion  of  Sec.  18  of  Act  III.  of  1857  («)  having  been  re- 
pealed by  Act  XVII.  of  1862,  the  offences  created  by  that 
section  may  be  dealt  with  by  the  ordinary  criminal  tribunals, 
subject  to  the  provisions  of  the  Code  of  Criminal  Procedure, 
and  in  this  case  the  Second  Class  Subordinate  Magistrate 
having  passed  a  sentence  within  his  power,  the  proceedings 
are  regular. 

9-  Reg.  v.  Lingana'  bin  Giubana'  and  others. 

Act  III.  of  185/,  Sec.  18 — Pigs — Public  Road — Damage — Trespass — 

Mischief. 

In  the  case  of  a  conviction  by  a  Subordinate  Magistrate,  under  Sec.  1 8 
of  Act  III.  of  1857,  of  a  person  who,  through  neglect,  permitted  a  public 
road  to  be  damaged,  by  allowing  his  pigs  to  trespass  thereon  : — 

Held,  on  a  reference  by  the  District  Magistrate,  that  the  conviction  was 
not  illegal,  because  the  land  damaged  was  a  public  road  j  as  the  right  to  use 
a  public  road  is  limited  to  the  purposes  for  which  the  road  is  dedicated. 

rTHE  record  and  proceedings  in  this  case  were  sent  for,  on 
A  the  following  referenco  by  J.  Elphinston,  Acting  Dis- 
trict Magistrate  of  Canara. : — 

"  The  Subordinate  Magistrate  of  Halial  last  month  fined 
a  man,  under  Sec.  18  of  Act  III.  of  1857,  because  his  pigs 
were,  by  his  neglect,  permitted  to  damage  the  public  road. 

"The  Assistant  (Full  Power)  Magistrate,  on  the  Sub- 
Magistrate's  Criminal  Return,  objects  to  this  section  having 

(a)  Sec.  13. — "Every  person  who  shall  forcibly  oppose  the  seizure  of 
cattle  doing  damage  to  land,  or  to  crops  or  other  produce  of  land,  or  shall 
forcibly  rescue  the  same  after  seizure,  either  from  a  pound  or  from  the 
scizer,  when  conveying  or  about  to  convey  them  to  a  pound,  shall  be  liable 
for  each  offence  to  imprisonment,  with  or  without  labour,  for  a  period  not 
exceeding  six  months,  or  to  a  fine  not  exceeding  five  hundred  Rupees,  or 
to  both.  [Offences  under  this  Section  shall  be  dealt  with  by  the  Police 
Officers  according  to  the  provisions  of  *  *  *  and  Sec.  xliii.,  Reg- 
XII.,  1827,  of  the  Bombay  Code."— Repealed.]— Ed. 
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been  quoted,  because  it  refers  to  trespass,  and  the  pigs 
could  not  be  held  to  be  trespassing  when  on  the  public 
road ;  and  suggests  that  Sec.  425  of  the  Indian  Penal  Code 
was  the  proper  section  to  quote. 

"It,  however,  appears,  from  the  wording  of  this  section, 
its  illustrations  and  explanations,  that  to  have  committed 
mischief,  it  is  not  sufficient  that  tho  accused  should  have 
permitted  the  destruction  or  damage  of  property,  but  that 
ho  must  have  intended  to  causo  damage  to  some  person  or 
to  tho  public;  and  this  element  of  criminal  intent  is  wanting 
in  the  case  in  point,  which  was  ono  o  fsimplo  neglect,  though 
damage  was  caused  thereby. 

"  I,  therefore,  respectfully  desire  to  be  informed,  in  case 
of  damage  to  the  public  caused  by  negloct  on  the  part  of  the 
owners  of  cattle  or  pigs,  whether  the  owners  are  liable  under 
Sec.  18  of  Act  III.  of  1857  (a),  or  under  Sees.  425  and  426 
of  the  Indian  Penal  Code." 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.) :— The  Magis- 
trate should  be  informed  that  tho  conviction  is  not  illegal. 
The  right  to  use  a  public  road  is  a  limited  one  ;  and  if  the 
road  is  found  to  havo  boen  used  for  other  purposes  than 
those  allowed,  there  is  a  trespass. 

(a)  Sec.  18  : — "Any  person,  being  an  owner  or  keeper  of  pigs,  who, 
through  neglect  or  otherwise,  shall  damage,  or  cause  or  permit  to  be 
damaged,  any  land,  or  any  crop,  or  produce  of  land,  by  allowing  pigs  to 
trespass  thereon,  shall  be  liable  for  such  offence  to  a  fine  not  exceeding 
ten  Rupees.  All  sums  recovered  under  this  and  the  last  preceding  section 
may  be  appropriated,  in  whole  or  in  part,  to  compensate  the  complainant 
for  damage  proved  to  the  satisfaction  of  the  Magistrate." 


1867. 


Beg. 
v. 

Lingana' 
Giubana' 
et  al. 
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1867.  Reg.  v.  Ba'ba'jj  bin  Bha'u'  and  another. 

Oct.  9. 


Ind.  Pen.  Code,  Sees.  405  and  417 — Crim.  Proc.  Code,  Sees.  426  and 434. 

On  a  reference  by  a  District  Magistrate  under  Sec.  434  of  the  Crimi- 
nal Procedure  Code,  where  the  conviction  by  a  Subordinate  Magistrate 
was  for  cheating  ;  when  it  should  have  been  for  criminal  breach  of  trust, 
for  which  the  punishment  awarded  was  a  legal  one  : — 

Held,  that  there  was  no  occasion  for  the  Court  to  interfere  with  the  con- 
viction or  sentence. 

rpHE  prisoners  were  convicted,  by  tho  First  Class  Subordi- 
nate' Magistrate  of  Pandharpur,  in  the  Puna  District,  of 
cheating,  under  Sec.  417  of  the  Indian  Penal  Code,  in  that 
some  silver  having  been  intrusted  to  them  for  the  purpose  of 
making  ornaments,  they  introduced  copper ;  and  were  sen- 
tenced each  to  suffer  four  months'  rigorous  imprisonment, 
and  to  pay  a  fine  of  lis.  150,  or  in  default  to  suffer  further 
imprisonment  for  a  month  and  a  half. 

The  record  and  proceedings  had  been  called  for  and  ex- 
amined by  J.  E.  Ohphant,  District  Magistrate  of  Puna ; 
and  were  referred  for  the  orders  of  the  High  Court,  with  the 
remark  that  the  offenco  appeared  to  bo  criminal  breach  of 
trust  under  Sec.  405  of  the  Indian  Penal  Code,  and  not 
cheating. 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.) : — The  Subor- 
dinate Magistrate  should  be  informed  that  the  offenco  was 
criminal  breach  of  trust,  and  not  cheating ;  but  as  the  ac- 
cused have  not  been  sentenced  to  a  larger  amount  of  punish- 
ment than  could  have  been  awarded  for  that  offence,  there 
is  no  occasion  for  the  Court  to  interfere  with  the  conviction 
or  sentence.  No  order. 

Note.— See  Reg.  v.  R&ghoji  bin  Kdnoji,  3  Bom.  H.  C.  Rep.,  Cr.  Ca., 
42.— Ed. 
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Reg.  v.  Francis  Cassidy.  i867. 

Deo.  23. 


Murder — Attempt  to  Murder — Loaded  rifle — Surplusage — Charge — Ind. 
Pen.  Code,  Sees.  299,  300,  30/,  and  51 1 . 

In  order  to  constitute  the  offence  of  attempt  to  murder  under  Sec.  307 
of  the  Ind.  Pen.  Code,  the  act  committed  by  the  prisoner  must  be  an  act 
capable  of  causing  death  in  the  natural  and  ordinary  course  of  events. 

Aliter  under  Sec.  511  taken  in  connection  with  Sees.  299  and  300. 

Therefore,  where  the  prisoner  presented  an  uncapped  gun  at  E.  G. 
(believing  the  gun  to  be  capped)  with  the  intention  of  murdering  him, 
but  was  prevented  from  pulling  the  trigger  .—Held  that  he  could  not  be 
convicted  of  an  attempt  to  murder,  upon  a  charge  framed  under  Sec.  307 
of  the  Indian  Penal  ,Codc ;  but  that,  under  the  same  circumstances,  he 
might  be  convicted,  upon  a  charge  of  simple  attempt  to  murder  framed 
under  Sec.  £11  in  connection  with  Sees.  299  and  300. 

Unnecessary  allegations  in  a  charge  may  be  rejected  as  surplusage. 

Apparent  inconsistency  between  the  English  law,  with  reference  to 
attempts,  as  laid  down  in  Reg.  v.  Collins,  and  the  provisions  of  the  Indian 
Penal  Code  explained. 

A  T  tho  Fifth  Criminal  Sessions  of  1867,  before  Wkstropp, 
J.,  and  a  Special  Jury,  the  prisoner  was  charged  under 
the  307th  section,  and  under  the  299th,  300th,  and  511th 
sections  combined,  of  the  Penal  Code:  (1)  With  having  at- 
tempted to  murder  one  E.  G.,  by  doing  an  act,  with  such 
intention  and  under  such  circumstances,  that  if  he  had  by 
that  act  caused  death,  he  would  have  been  guilty  of  murder ; 
(2)  With  having  attempted  to  murder  one  E.  G.,  by  doing 
an  act,  with  such  knowledge  and  under  such  circumstances, 
that  if  he  had  by  that  act  caused  death,  he  would  have  been 
guilty  of  murder ;  (3)  With  having  attempted  to  murder  one 
E.  G.,  by  doing  an  act,  knowing  it  to  be  so  imminently 
dangerous,  that  it  must  in  all  probability  cause  the  death  of 
a  human  being,  and  committing  such  last-mentioned  act 
without  any  excuse  for  incurring  the  risk  of  causing  such  in- 
jury as  aforesaid,  and  in  such  attempt  with  having  done  an 
act  towards  the  commission  of  the  said  offence,  to  wit,  with 
having  presented  a  loaded  rifle  at  the  said  E.  G. 

The  prisoner  was  also  charged  (4)  with  an  attempt  to 
"  voluntarily  cause  hurt,"  (5)  with  an  attempt  to  "  volunta- 
rily cause  grievous  hurt,"  and  (6)  with  an  assault, 
iv. — 3  c  c 
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1S67-  Francis  Cassidy  was  a  private  in  Her  Majesty's  45th 
Vm  '  Regiment  of  Foot.  On  the  evening  of  the  29th  of  Septem- 
Cabsidy.  ker  1307^  ne^  being  then  quartered  with  his  regiment  at 
Puna,  entered  the  regimental  canteen,  with  his  rifle  in  his 
hand,  and  preseDted  it  at  the  officer  in  charge  of  the  canteen, 
Drum-Major  Griffiths.  Serjeant  Bell,  who  was  standing 
near  the  prisoner,  observing  this,  pushed  up  the  rifle.  The 
prisoner  was  then  taken  into  custody.  On  his  way  to  the 
cell  he  expressed  surprise  and  regret  that  there  had  been 
no  cap  on  his  rifle.  On  the  morning  of  the  day  in  question 
the  prisoner  had  been  intoxicated,  and  had  been  heard  to 
utter  threats  against  the  Drum-Major ;  and  although  at  the 
time  of  his  presenting  his  rifle  at  the  Drum-Major,  he  had 
partially  recovered  from  the  effects  of  his  intoxication,  yet  he 
was  still  at  that  time  under  the  influence  of  liquor.  The  rifle 
was  subsequently  examined,  when  it  was  found  to  be  loaded 
with  powder  and  ball,  but  there  was  no  cap  on  the  nipple. 

In  answer  to  questions  put  to  them  by  the  learned  Judge, 
the  jury  found :  (1)  That  whon  the  prisoner  presented  the 
rifle,  there  was  no  cap  upon  the  nipple ;  (2)  That  the  pri- 
soner did  not  pull  the  trigger;  (3)  That  the  gun  was  loaded 
with  powder  and  ball;  (4)  That  the  prisoner  presented 
the  gun  at  the  Drum-Major,  (a)  with  the  intention  of  mur- 
dering him,  (b)  with  the  intention  of  causing  grievous 
hurt  to  him,  (c)  with  the  intention  of  causing  hurt  to  him  j 
(5)  That  the  prisoner  used  criminal  force  to  the  Drum- 
Major,  and  in  so  doing  assaulted  him. 

And  generally  the  jury  found  the  prisoner  Guilty  upon  all 
the  heads  of  charge,  subject  to  the  question  of  law  reserved 
by  the  learned  Judge  (in  accordance  with  CI.  24  of  the 
Amended  Letters  Patent),  whether  the  prisoner  could  rightly, 
under  the  circumstances,  be  convicted  upon  all  or  any  of 
them. 

The  case  was  argued  on  the  6th  and  7th  of  December  be- 
fore Couch,  C.J.,  and  Westropp,  J. 

Couch,  C.J. : — Following  the  English  practice,  counsel  in 
support  of  the  conviction  should  begin. 
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The  Advocate  General  (Honourable  L.  H.  BayleyJ  and  *867 
llacpherson,  in  support  of  the  conviction  : — The  prisoner  may 
properly  be  convicted  under  all  the  heads  of  charge.  The 
jury  have  found  the  intent;  and  the  prisoner  has  done  an 
act  towards  carrying  that  intent  into  execution. 

[Couch,  C.J. : — Under  Sec.  307,  must  not  the  act  be  one 
that  might  cause  death  ?  an  act  capable  of  causing  death  ? 
The  words  of  the  section  are :  "  And  under  such  circum- 
stances," &c.  The  merely  presenting  an  uncapped  gun  could 
not  possibly  cause  death.] 

■ 

We  contend  that  the  act  need  not  be  the  last  in  the  series 
of  acts  that  immediately  precede  the  commission  of  the  of- 
fence. The  absence  of  a  cap  is  immaterial,  as  the  findings 
of  the  jury  show  that  the  prisoner  believed  the  gun  to  be 
capped. 

[Westropp,  J. :— Do  not  the  illustrations  tend  to  show 
that  such  a  finding  does  not  bring  the  case  within  the  mean- 
ing of  the  section  ?] 

The  cases  put  by  the  illustrations  are  extreme ;  interme- 
diate ones  are  not  excluded  by  them. 

This  objection  does  not,  however,  apply  to  the  3rd 
head.  That  is  framed  under  Sees.  299  and  511  of  the 
Penal  Code.  That  a  charge  may  be  so  framed  is  shown 
from  Sec.  10  of  Act  XVIII.  of  1862.  Sec.  307  is  not 
exhaustive.  An  act  may  amount  to  an  attempt  to  murder, 
under  Sec.  511  coupled  with  Sec.  299,  which  does  not  satisfy- 
all  the  requirements  of  Sec.  307  :  Indian  Penal  Code  by 
Morgan  and  Macpherson,  p.  455.  The  law  of  England, 
as  it  stood  at  the  time  of  the  framing  of  the  Code,  does  not 
govern  the  case,  for  that  may  be  an  attempt  under  Sec.  511 
which  is  not  one  at  home :  see  illustration  (6),  and  compare 
Reg.  v.  Collins,  (a)  Then  as  to  the  word  1  loaded  rifle/  the 
Court  will  not  adopt  the  strict  construction  that  formerly 
prevailed  in  courts  in  England;  but  even  if  they  should  do 
so,  these  words,  as  expressive  only  of  the  means,  may  be  re- 
jected as  surplusage :  R.  v.  Jones,  (b) 

(a)  33  Law  J.,  M.  C,  177-         (ft)  2  B.  &  Ad.  611. 
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J8G7L__     [Westropp,  J. : — Another  difficulty  arises  in  my  mind  from 
the  use  of  the  words  :  "  knowing  it  to  be  so  imminently 


V. 


Cassidy.  dangorous,  that  it  must  in  all  probability  cause  the  death .  of 
a  human  being."  How  can  it  be  said  that  he  knew  it  to  be 
so  imminently  dangerous,  &c,  when  there  was  no  cap  upon 
the  gun  ?] 

[Couch,  C.J. : — The  difficulty  may  perhaps  be  removed 
by  incorporating  the  300th  section.  It  may  be  said  that  the 
nature  of  the  murder  attempted  to  be  committed  is  here  de- 
fined ;  and  that  the  prisoner  is  charged  with  the  attempt  to 
commit  that  murder.] 

The  difficulty  is  got  rid  of  in  the  manner  pointed  out  by 
the  Chief  Justice ;  or  these  words  may  also  be  rejected  as 
surplusage.  The  charge  stands,  then,  as  one  of  a  simple 
attempt  to  murder ;  and  the  presenting  of  the  loaded  gun 
under  the  circumstances  is  plainly,  in  the  words  of  the 
section,  an  act  done  towards  the  commission  of  the  offence. 
R.  v.  Gill  (c)  ;  Reg.  v.  McPherson  (d) ;  Schqfield's  Case  (e) . 
1  Russell  on  Crimes,  4th  Edn.,  pp.  83  and  975-981  ;  2  East. 
P.  C.  1028  ;  7  Wm.  IV.  &  1  Vict.,  c.  95,  s.  4 ;  24  &  25  Vict., 
c.  100,  ss.  7,  14,  and  19 ;  and  Indian  Penal  Code,  Sec.  33, 
were  also  cited. 

Taylor,  for  the  prisoner,  was  requested  to  confine  his  argu- 
ment to  the  3rd  and  subsequent  heads  of  charge.  The  only 
act  complained  of  is  the  presenting  an  uncapped  gun,  a 
perfectly  harmless  instrument,  at  the  Drum-Major.  This  is 
not  an  attempt  to  commit  murder  or  any  other  crime. 
The  English  decisions  show  that  clearly.  "  Presenting  a  gun 
is  not  enough,"  says  Rattison,  J.,  in  Reg.  v.  Lewis.  (J)  See 
too  Reg.  y.  St.  George  (g)  and  Reg.  v.  Baker,  (h)  In  fact,  the 
legal  crime  is  not  complete  until  the  prisoner  has  done  an  act 
which  he  cannot  recal,  until  he  has  left  himself  no  locus 
'penitential.  It  may  be  that  he  would  not  have  pulled  the 
trigger  ;  and  we  must  assume  everything  in  his  favour, 
certainly  nothing  against  him.  This  reasoning  applies  to 
the  4th  and  5th  counts,  as  well  as  to  the  3rd.    The  word 

(c)  2  B.  &  Aid.  204.       (rf)  I.  Dears.  &  B.,  C.  C,  197.       («)  Cald.  400. 
(/)  9  C.  &  P.  523.      07)  9  C.  &  P.  483.      (A)  1  C.  &  K.  254. 
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"  loaded"  vitiates  the  3rd  count.    That  means  M  completely  1867. 
loaded"—  R.  v.  Carr  (*')  ;  R.  v.  Harris  (j) ;  Reg.  v.  James  (k) ;  R™' 
Reg.  v.  Baker  (supra).    It  was  contended  that  portions  ot  Cassidt. 
the  3rd  head  were  surplusage,  and  might  be  rejected  as 
Buch ;  but  that  rule  must  be  confined  to  cases  where  the 
words  rejected  are  not  essential :    R.  v.  Ryan  (I)  ;  and 
Starkie  on  Evidence,  Vol.  I.,  p.  398.    There  the  words  are 
essential.    The  prosecution  must  prove  them,  or,  if  they  do 
not,  the  prisoner  is  entitled  to  an  acquittal. 

The  Advocate  General  was  heard  in  reply.  He  cited  Indian 
Penal  Code  by  Morgan  and  Macpherson,  pp.  278  and  355; 
Osborn  v.  Veitch.  (m) 

Cur.  adv.  vult. 

Couch,  C.J.  (after  stating  the  questions  that  had  been 
put  to  the  jury,  and  their  answers  to  them,  proceeded): — 
Upon  these  findings  I  am  of  opinion  that  a  verdict  of  guilty 
ought  to  be  entered  upon  the  3rd  head  of  charge. 

The  first  two  heads  are  framed  under  Sec.  307.  The  words 
of  that  section  are  : — "  Whoever  does  any  act  with  such  in- 
tention or  knowledge,  and  under  such  circumstances,  that  if 
he  by  that  act  caused  death  he  would  be  guilty  of  murder, 
shall  be  punished,"  &c.  Now  it  appears  to  me,  looking  at  the 
terms  of  this  section,  as  well  as  at  the  illustrations  to  it,  that 
it  is  necessary,  in  order  to  constitute  an  offence  under  it, 
that  there  must  be  an  act  dono  under  such  circumstances 
that  death  might  be  caused  if  the  act  took  effect.  The  act 
must  be  capable  of  causing  death  in  the  natural  and  ordinary 
course  of  things  ;  and  if  the  act  complained  of  is  not  of  that 
description,  a  prisoner  cannot  be  convicted  of  an  attempt  to 
murder  under  this  section. 

The  illustrations  given  boar  out  this  view.  One  is  that  of 
a  man  firing  a  loaded  gun ;  and  another  is  that  of  a  man 
placing  food  mixed  with  poison  on  another's  table.  Both 
these  acts  are  capable  of  causing  death  :  but  in  the  present 

(i)    R.  &R.377-  0)  5C.&P.15.9. 

(*)   1C.&K.530.  (/)   2  Mood.  C.C.  15. 

(m)    1  F.  &  F.  317. 
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1867.      Case,  although  the  act  was  done  with  the  intention  of  caus- 
R*°"      ing  death,  and  was  likely  in  the  belief  of  the  prisoner  to 
Cassidy.    cailS0  death ;  yet  in  point  of  fact  it  could  not  have  causod 
death,  and  it,  therefore,  does  not  come  within  that  section. 

As  to  the  3rd  head  of  charge,  it  was  pointed  out  in  the 
course  of  the  argument  that,  if  the  whole  of  the  averments 
are  necessary  to  be  proved,  the  facts  found  are  not  suffi- 
cient ;  for  the  act  done  was  not  so  imminently  dangerous, 
that  it  must  in  all  probability  have  caused  the  death  of  a 
human  being,  the  jury  having  found  that  the  gun  could  not 
be  discharged,  owing  to  there  having  been  no  cap  upon 
the  nipple.    Then  there  is  the  difficulty  occasioned  by  the 
words  "  loaded  rifle  f  and  if  we  follow  the  decisions  of  the 
courts  at  home,  we  must  hold  that  in  this  case  the  rifle  was 
not  loaded.    I  must  say  that  I  am  not  disposed  to  hold  that 
the  rifle  in  this  instance,  though  without  a  cap,  was  not 
loaded  within  the  meaning  of  the  averment.    I  should 
rather  be  disposed,  considering  that  the  Legislature  at  home 
has  passed  an  Act  (n)  declaring  that  a  gun  shall  be  deem- 
ed to  be  loaded  though  there  is  no  cap  upon  it,  to  put  the 
natural  construction  on  the  term,  and  to  hold  that  the  gun 
in  this  case  was  loaded.    It  is  not,  however,  necessary 
for  me  to  come  to  that  conclusion.    Then  also  as  regards  the 
first  part  of  the  charge,  it  might  perhaps  be  read,  not  as  de- 
scribing the  act  of  the  prisoner,  but  as  describing  the  nature 
of  the  murder  he  attempted  to  commit.    It  is  not,  in  ray 
opinion,  necessary  to  discuss  that  either ;  for  the  conclusion 
I  have  arrived  at  is,  that  these  are  averments  not  necessary 
to  be  made ;  that  it  would  have  been  sufficient  to  charge  the 
prisoner  simply  with  an  attempt  to  murder ;  and  that  these 
averments,  being  unnecessary,  may  be  rejected  as  surplus- 
age.   In  support  of  this  I  need  only  refer  to  the  case  of 
R.  v.  Briggs  (o)  as  an  authority  to  show  that  even  in  the 
courts  in  England,  where  indictments  are  more  strictly  con- 
strued than  they  are  here,  such  averments  as  these  may  be 
regarded  as  surplusage,  and  as  such  be  rejected. 

(n)  24  &  25  Vict,  c.  100,  s.  19.      (o)  1  Mood.  C.  C.  319. 
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What  we  have,  therefore,  to  consider  is,  whether  upon  gg 
the  findings  of  the  jury  the  prisoner  has  been  guilty  of  an 
attempt  to  murder  within  Sec.  511  taken  in  conjunction 
with  Sees.  299  and  300  of  the  Penal  Code.  The  words  of 
Sec.  511  are:  "Whoever  attempts  to  commit  an  offence 
punishable  by  this  Code  *  *  *  and  in  such  attempt  dees 
any  act  towards  the  commission  of  the  offence,  shall  be 
punished."  Now  tho  jury  have  found  that  the  prisoner 
presented  the  gun  at  the  Drum-Major  with  intent  to  murder 
him.  Thero  was,  therefore,  the  intent  and  tho  belief  of  the 
prisoner  that  the  gun  was  capable  of  effecting  his  purpose. 
And  it  appears  to  me  that  tho  presenting  of  the  gun,  under 
these  circumstances,  was  an  act  of  such  an  approximate 
nature  as  to  bring  the  prisoner  within  the  words  of  Sec.  511. 
The  requirements  of  the  section  aro, — the  intent,  and  an  act 
done  towards  the  commission  of  the  offence.  Supposing 
the  gun  was  capped, — loadod  in  the  strict  sense  of  the  term 
— no  one  could  for  a  moment  doubt  that  presenting  it  at  the 
Drum-Major  with  the  intention  of  murdering  him  would  be 
an  act  done  by  the  prisoner  towards  the  commission  of  tho 
offence,  bringing  him  within  the  terms  of  Sec.  511.  Then 
the  fact  of  thero  being  no  cap  upon  tho  nipple  does  not 
make  any  difference  under  this  section,  if  there  is  the  intent 
and  belief  before  referred  to,  and  the  absence  of  knowledge 
that  the  gun  is  uncapped.  The  illustrations  show  that  the 
circumstance  that  it  is  not  possible  to  complote  the  offence 
makes  no  difference  as  regards  the  attempt.  They  are  both 
cases  in  which  an  attempt  to  commit  the  offence  could  not 
have  been  successful.  Looking,  therefore,  at  the  words  of 
Sec.  511  and  the  illustrations  to  it,  I  am  of  opinion  that  the 
prisoner  may  properly,  upon  the  findings  of  the  jury,  be 
convicted  of  an  attempt  to  murder  j  and  that  a  verdict  of 
guilty  should  be  entered  upon  the  3rd  head  of  charge. 

A  case  cited  before  us  in  the  course  of  the  argument,  that 
of  Reg.  v.  Collins  (itbi  sitprdj,  appeared  to  show  that  in  this 
latter  respect  there  was  an  inconsistency  between  tho  Eng- 
lish Law  and  the  Indian  Penal  Code.  I  was  surprised  by 
this  seeming  inconsistency;  but  when  the  case  came  to  be 
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1867.  examined,  it  appears  not  to  exist.  Mr.  Greaves  has  pointed 
R*°'  out  the  grounds  of  the  decision  in  that  case  in  his  last 
'a8sidy.    edition  0f  RU88eii  on  Crimes,  Vol.  III.,  p.  643;  and  shows 

that  the  decision  was  come  to  in  consequence  of  the  form  of 
the  indictment,  which  was  framed  upon  an  Act  which  made 
the  attempt  to  thieve  a  statutable  offence.  If  the  prisoner 
in  that  case  had  been  indicted  for  the  Common  Law  offence 
or  misdemeanour  of  attempting  to  commit  theft,  although 
under  the  circumstances  the  offence  could  not  be  completed, 
the  result  would  have  been  different ;  for  the  Common  Law 
of  England  in  this  respect  agrees  with  the  law  as  passed  for 
India  and  embodied  in  the  Penal  Code. 

It  is  unnecessary  for  mo  to  consider  the  remaining  heads 
of  charge.  The  sentence  to  be  passed  upon  the  3rd  head 
will  be  sufficient  for  the  purposes  of  justice. 

Westropp,  J. : — I  fully  concur  in  the  observations  of  the 
Chief  Justice  on  the  1st  and  2nd  heads  of  charge;  and  in 
thinking  that  upon  the  findings  of  the  jury  these  charges 
are  not  sustainable.  The  facts  do  not  bring  the  case  within 
the  307th  section. 

The  form  of  the  3rd  head  of  charge  interposed  difficulties ; 
and  the  allegations  which  caused  the  difficulties  are  these : — 
"  Knowing  it  to  be  so  imminently  dangerous,  that  it  must 
in  all  probability  cause  the  death  of  a  human  being.'1  As 
there  was  no  cap  upon  the  gun,  that  part  of  the  charge  was 
not  sustained.  Then  as  to  the  "loaded  rifle,"  upon  the 
question,  whether  the  evidence  in  this  case  would  satisfy  the 
words  of  that  allegation  I  express  no  opinion,  nor  is  it  neces- 
sary to  do  so ;  for  the  case  of  R.  v.  Briggs  enables  us  to 
discard  these  allegations  as  surplusage. 

Discarding  these  two  allegations,  the  charge  stands  sim- 
ply as  an  attempt  to  murder ;  and  then  arises  the  question, 
whether  the  facts  proved  bring  it  within  Sec.  511  coupled 
with  Sees.  299  and  300.  I  agree  with  the  observations  of 
Macpherson,  J.,  and  Morgan,  J.,  in  their  edition  of  the 
Penal  Code,  that  that  may  be  an  attempt  under  Sec.  511 
which  does  not  come  within  Sec.  307  ;  and  upon  the  whole 
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it  seems  to  mo  that  the  presenting  the  gun  in  this  case, 
loaded  as  it  was  with  powder  and  ball,  and  being  in  the 
belief  of  the  prisoner  capable  of  being  discharged — for  ho 
was  .under  the  impression  that  the  gun  was  capped — was  an 
act  sufficiently  approximate  to  the  commission  of  the  offence 
to  bring  it  within  Sec.  51 1. 

I  have  not  arrived  at  this  conclusion  without  difficulty, 
but  I  believe  it  to  bo  consistent  with  common  sonso,  and 
that  Sec.  307  was  not  intended  to  exhaust  all  attempts  to 
commit  murder  which  should  bo  punishable  undor  the  Code. 
I  wish  also  to  oxpross  my  concurrence  in  the  remarks  of  the 
Chief  Justico  in  respect  to  tho  case  of  Reg.  v.  Collins. 

Upon  tho  other  charges  it  is  unnecessary  to  express  an 
opinion. 

Verdict  of  Guilty  entered  upon  the  3rd  head  of  charge. 
Reg.  v.  Ganu  bin  Kiusiina'  Gurav  and  others.        Man*  G- 

Obscene  Songs— Ldvni — Ind.  Pen.  Code,  Sec.  294  — Crim.  Proc.  Code, 

Sees.  66,  257,  And  265. 

On  a  reference  by  a  Session  Judge,  convictions  and  sentences  by  a 
Magistrate  F.  P.,  reversed,  as  the  record  of  the  case  did  not  disclose  that 
the  accused  had  committed  any  offence. 

C\  ANU  and  four  others  appealed  to  tho  Court  of  Session 
at  Thana,  from  an  order  of  Ramchandra  Amrit  Dugal, 
Magistrate  F.  P.  at  Ratnagiri,  dated  the  13th  of  October 
1866,  by  which  they  were  convicted,  under  Sec.  294  of  th© 
Penal  Codo,  of  singing  obscene  songs  in  a  public  place  to 
the  annoyance  of  others,  and  sentenced,  No.  1  to  pay  a  fine 
of  Rs.  5,  and  Nos.  2,  3,  4,  and  5  to  pay  each  Rs.  3 ;  and  in 
default  to  suffer  No.  1  five  days',  and  Nos.  2,  3,  4,  and  5 
each  three  days'  simple  imprisonment. 

The  record  and  proceedings  were  referred  for  the  orders 
of  the  High  Court,  on  the  9th  of  February  1867,  by  R.  H. 
Pinhey,  Session  Judge  of  the  Konkan,  with  the  following 

remarks  : — 

iv.— 4  c  c 
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18r,7-         "  I  ani  of  opinion  that  the  conviction  and  sentence  re- 
U™'      corded  by  the  Magistrate  F.  P.  in  tins  case  must  be  reversed, 
GGur  \v     ^oth  by  reason  of  the  illegal  procedure  of  the  Magistrate, 
et  al.       and  also  because,  as  a  matter  of  fact,  the  record  of  the  case 
does  not  disclose  that  the  accused  committed  any  offence 
whatsoever. 

"  (1)  As  to  the  Magistrate's  procedure.  Tho  accused 
are  convicted  of  having  sung  obscene  songs  in  a  public  place 
(a  temple)  to  the  annoyance  of  others — an  offence  punish- 
able under  Sec.  29  4  of  the  Indian  Penal  Code.  The  accused 
were  arrested  without  warrant  by  the  police,  on  tho  com- 
plaint of  Mahiidev  Dinkar  Joshi  made  before  the  Foujdar 
at  Ratnagiri.  As  persons  charged  with  an  offence  punish- 
able under  Sec.  29  i  may  be  arrested  without  a  warrant,  tho 
police  committed  no  illegality.  The  complaint  of  Mahadev 
Dinkar  Joshi,  being  preferred  to  the  police  only,  might 
have  been  oral.  It  was,  however,  made  in  writing.  There 
is  no  harm  in  this.  But  the  written  complaint  is  worth  no 
more  than  an  oral  complaint  would  have  been,  so  far  as  the 
ulterior  proceedings  of  the  Magistrate  are  concerned.  Tho 
complaint  was  not,  of  course,  sworn  to  before  tho  Foujdar ; 
nor  was  it  afterwards  verified  on  solemn  affirmation  before 
tho  Magistrate,  to  whom  the  accused  were  sent  by  tho 
Foujdar.  The  Magistrate,  on  getting  the  accused  beforo 
him,  indorsed  the  written  complaint,  preferred  before  the 
Foujdar,  to  the  effect  that  the  substance  of  this  complaint 
had  been  stated  to  the  accused  ;  that  the  accused  admitted 
their  guilt ;  and  that  they  were,  therefore,  convicted  and 
sentenced. 

"  Now  the  Magistrate  clearly  meant  to  proceed  with  this 
caso  under  Sec.  265  of  the  Code  of  Criminal  Procedure. 
This  section  provides  for  the  summary  conviction  of  a  person 
who,  on  having  the  substance  of  such  a  complaint  as  is  re- 
ferred to  in  this  section  stated  to  him,  admits  the  truth  of 
the  complaint.  But  the  complaint  referred  to  in  Sec.  265  is 
clearly  a  complaint  such  as  is  contemplated  in  Sec.  257 
of  the  Code  of  Criminal  Procedure — that  is,  a .  complaint, 
made  beforo  a  Magistrate  having  jurisdiction,  of  an  offence 


Digitized  by  Google 


CROWN  CASES. 


27 


punishable  with  imprisonment  not  exceeding  six  months. .  

Again  Sec.  257  must  be  read  with  Sec.  66  of  the  Code  ;  E™' 
and  this  section  does  not  appear  to  have  been  attended  to     G*xl  K- 

rr  GlKVV 

at  all  in  this  caso.    As  the  Magistrate  did  not  examine  tho      c*  «l 
complainant  on  solemn  affirmation,  and  had  no  sworn  in- 
formation before  him  at  all,  it  appears  to  me  that  his  sum- 
mary procedure,  under  Sec.  265  of  the*  Code  of  Criminal 
Procedure,  was  illegal  (a). 

"  (2)  But  if  no  notice  bo  taken  of  tho  procedure  of  the 
Magistrate,  still  tho  conviction  and  sentence  recorded  by  the 
Magistrate  cannot  stand  :  for  the  record  of  tho  case  discloses 
no  offence.  Supposing  the  complaint  of  Mahadcv  Dinkar 
Joshi  be  taken  as  a  well-received  complaint,  sworn  to  beforo 
tho  Magistrate,  what  does  it  say  ?  It  says  that  some  *  tu- 
maswa  Gurav*  (not  named)  had  dressed  up  some  boys  in 
women's  clothes,  and  that  some  '  tamasgir  lok'— (still  not 
named)  had  been  repeating  lavnya.  Now  a  lavni  is  not 
necessarily  an  obscene  song.  It  may  be  obscene,  and 
often  is  obscene ;  and  if  tho  Magistrate  had  examined  tho 
complainant,  as  he  ought  to  have  done,  on  solomn  affirma- 
tion, perhaps  he  might  have  elicited  that  the  particular 
lavnya  referred  to  in  the  complaint  were  obscene.  But  I 
cannot  presume,  nor  ought  tho  Magistrate  to  have  pre- 
sumed, that  they  wero  obscene.  *  *  *  In  Moles - 
worth's  Marathi  Dictionary  tho  meaning  of  the  word  lavni 
is  given  as  '  a  song  of  a  particular  kind  (sung  generally  by 
women) and  there  are  numbers  of  lavnya  in  tho  Selec- 
tions from  the  Marathi  Poets  published  by  Riiv  Saheb 
Bhaskar  Damodhar  in  1862,  which,  so  far  from  being  ob- 
scene, arc  considered  almost  sacred  by  the  Maratha  people." 

Per  Curiam  (Couch,  C.J.,  and  Newton,  J.) : —  The  Court 
reverses  the  convictions  and  sentences,  for  the  reasons  stated 
in  the  latter  portion  of  the  remarks  of  the  Session  Judge. 

(a)  Sec  next  < 


In  page  27  of  Crown  Cases— 

In  footnote,  for  "next  case"  insert  "  Reg.  v. 
Dipchand  Khushal,  page  30." 
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1867.  Beg.  v.  Khusha'l  Hira'man  and  Indbagi'b. 

July  17.  1 

Leave  to  Prosecute—Civil  Court— Act  XXV.  of  1861,  Sees.  169  and 
1/0— Lease— Copy  of  Lease— Valuable  Security— Ind.  Pen.  Code,  Sec.  30. 

The  prosecutor  applied  to  a  Civil  Court  for  leave  to  prosecute,  under 
Sec.  170  of  the  Crim.  Proc.  Code,  a  witness  who  had  appeared  before  the 
Court.    The  Court  granted  the  permission  as  applied/or. 

The  prisoner  was  tried  for  and  convicted  of  an  offence  coming  under 
the  provisions  of  Sec.  169  of  the  Crim.  Proc.  Code. 

Held  that  the  mention  of  Sec.  170  in  the  permission  to  prosecute 
granted  by  the  Civil  Court  might  be  treated  as  surplusage,  and  that  the 
prisoner  was  rightly  convicted. 

Held  also  that  the  copy  of  a  lease  is  not  "a  valuable  security"  within 
the  meaning  of  Sec.  30  of  the  Indian  Penal  Code. 

"DHOLA'GI'R  MANGI'R  brought  a  suit  in  tho  Court  of  the 
Principal  Sadr  Amin  at  Puna  against  the  first  prisoner 
to  recover  a  certain  pioco  of  land  near  the  Puna  railway 
station.  Tho  first  prisoner  put  in  his  answer,  and  stated 
that  Bholagir  could  not  recover  tho  land,  as  he,  tho  prisoner, 
hold  it  under  a  perpetual  loaso  granted  to  him  by  Bholagir 
himself.  The  alleged  document  creating  the  lease  was  then 
put  in  evidence ;  and  Indragir,  the  second  prisoner,  gave 
evidonce  in  support  of  its  genuineness.  Bhol&gir  thereupon 
petitioned  the  Principal  Sadr  Amm  for  leave  to  prosecute 
tho  first  prisoner,  under  the  provisions  of  Sec.  170  of  tho 
Criminal  Procoduro  Code ;  and  in  a  postscript  added  that 
Indragir  had  given  false  evidence,  and  sought  to  prosccuto 
him  also.  Ou  the  back  of  the  petition  tho  Principal  Sadr 
Amin  wrote  that  the  permission  was  granted  as  sought  for. 

Thereupon  the  first  prisoner  was  charged  before  E.  T. 
Richardson,  Magistrate  F.  P.,  with  tho  offence  f<  of  using  as 
genuine  a  document  which  he  know  to  bo  forged,"  under 
Sec.  471  of  tho  Indian  Penal  Code ;  and  the  second  prisoner 
■was  charged,  under  Sec.  109,  with  abetting  that  offence ; 
and  both  woro  committed  upon  theso  charges  to  tho  Court 
of  Sessions. 

A.  C.  Watt,  Acting  Assistant  Session  Judgo  at  Puna, 
tried  the  prisoners  ;  and  having  amended  the  chargo  under 
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the  provisions  of  See.  24i  of  the  Criminal  Procedure  Code  by 
adding,  as  against  the  second  prisoner,  the  offence  of  giving 
false  evidence ;  and,  as  against  both,  tho  offences  of  fabricat- 
ing false  evidence  and  of  corruptly  using  fabricated  evidence  et  at. 
undor  Sees.  193  and  19G  of  tho  Ponal  Code,  convicted  them 
of  the  same.  The  first  prisoner  was  sentencod  to  suffer 
rigorous  imprisonment  for  throe  years  and  to  pay  a  fino  of 
Rs.  5,000,  and  in  default  of  payment  to  suffer  further  rigor- 
ous imprisonment  for  six  months ;  and  the  second  prisoner 
to  suffer  rigorous  imprisonment  for  eighteen  months  and  to 
pay  a  fino  of  Rs.  500,  and  in  default  of  payment  to  suffer 
furthor  rigorous  imprisonment  for  six  months. 

The  appeal  was  argued  before  Couch,  C.  J.,  and  Newton,  J. 

Marriott  (with  him  Vishvanath  N.  Mandlik),  for  tho  pri- 
soners, argued  that  as  tho  document  forged  was  a  valuablo 
security,  and  as  the  punishment  for  that  offence,  under  Sec. 
467  of  tho  Indian  Penal  Code,  was  transportation  for  life,  tho 
case  ought  properly  to  have  been  tried  before  a  jury,  under 
tho  notification  in  tho  Government  Gazette ;  and  that,  that 
not  having  boon  dono  in  this  caso,  the  proceedings  ought  to 
bo  quashed. 

DhirajJdl  Mathurddds  (Government  Pleader),  for  tho  pro- 
secution, contended  that  the  document  in  quostion  was  not 
a  valuablo  security,  as  it  was  apparently  a  copy  of  a  lease. 

[Couch,  C.  «T. : — The  document  is  a  moro  copy,  and  so  it 
does  not  como  under  tho  term  valuable  security  as  defined 
in  Soc.  30  of  the  Indian  Penal  Code.] 

For  tho  prisoners  it  was  then  argued  that  no  proper 
sanction  was  given  as  required  by  law;  tho  prosecution  asked 
sanction  to  prosecute  undor  Sec.  170  of  tho  Criminal  Proce- 
dure Code,  which  refers  to  Socs.  463, 471, 475,  and  476  of  the 
Penal  Code,  and  does  not  rofcr  to  any  of  the  sections  under 
which  tho  prisoners  were  convicted.  The  sanction  ought 
to  have  been  applied  for  and  given  under  Sec.  169  of  the 
Criminal  Procodure  Code ;  and  hence  no  sanction  as  roquirod 
by  law  had  been  given  in  this  caso.  Besides  this,  tho  evi- 
dence against  the  prisoners  was  very  doubtful,  and  for  those 
reasons  the  sentence  ought  to  be  sot  aside. 
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18n7-  Coucn,  C.J. : — We  think  the  sanction  given  by  the  Print 
„. '  cipal  Sadr  A'lnin  ought  not  to  bo  limited  by  tho  mention 
of  Sec.  1 70  in  tho  application ;  we  should  rather  treat  tho 
el  al  mention  of  tho  section  as  mero  surplusage.  Then  as  far 
as  the  evidence  against  the  first  prisoner  is  concerned, 
his  guilt  is  proved  beyond  doubt.  But  with  regard  to  tho 
second  prisoner,  I  think  there  is  somo  doubt,  though  the  case 
looks  very  suspicious,  and  that,  under  tho  circumstances,  we 
should  rovcrsc  the  sentence  against  him,  and  reject  the  peti- 
tion of  the  first  prisoner. 

Petition  of  prisoner  No.  1  rejected;  and  conviction  and 
sentence  against  prisoner  No.  2  reversed. 


July  24. 


Reg.  v.  Dipchand  Kjiusha'l. 

District  Magistrate — Magistrate  F.  P. — Power  to  Refer — Jurisdiction- 
— Crim.  Proc.  Code,  Sec.  169. 

Held  that  the*  Magistrate  of  a  District  to  whom  a  case  has  been  sent  for 
investigation  by  a  Civil  Court  has  no  power  to  refer  it  to  a  Magistrate 
F.  P.,  and  the  latter  has,  therefore,  under  such  circumstances,  no  jurisdic- 
tion to  take  up  the  case  without  complaint  made  to  him. 

THIS  case  was  roforred  for  tho  orders  of  the  High  Court, 
*  by  B.  H.  Pinhoy,  Session  Judge  of  the  Konkan,  under 
tho  provisions  of  Sec.  434  of  the  Criminal  Procedure  Code. 

The  facts  of  the  case,  and  the  grounds  of  submitting  it  to 
the  High  Court,  will  appear  from  the  following  extracts  of 
tho  Session  Judge's  judgment  recorded  in  it : — 

"  On  examining  the  record  and  proceedings  of  the  F.  P. 
Magistrate,  however,  I  find  that  his  proceedings  were  illegal 
ab  initio.  The  case  was  commenced  by  A'zam  Amrit  Shri- 
pat  Nagpnrkar,  Munsif  at  Dapoli,  on  the  25th  of  March  1867, 
writing  a  ydd  or  Marathi  letter  to  Mr.  Boswcll,  Magistrate 
of  the  Ratnagiri  District,  requesting  him  to  have  the  accused 
triod  for  an  offenco  punishable  under  Sec.  209  of  tho  Indian 
Penal  Code.  There  would  havo  boeu  nothing  wrong  in  Mr. 
Boswell  commencing  proceedings  himself  against  the  accused 
on  this  ydd  of  the  Muusif,  because  Mr.  Boswell,  as  Magis-  ' 
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tratc  of  the  District,  is,  under  tho  provisions  of  Sec.  G8  of  the  l8fl7!  

Codo  of  Criminal  Procedure,- competent  to  tako  cognisance        t..  ' 
of  offences  without  a  complaint  being  made  before  him  in 
tho  manner  prescribed  in  Sec.  GO.    But  Mr.  Nairne,  who  is 
a  Magistrate  F.  P.,  and  neither  the  Magistrate  of  a  district, 
nor  the  Magistrate  in  charge  of  a  division  of  a  district,  cannot 
act  under  the  provisions  of  Sec.  G8,  and  can  only  take  cogni- 
sanco  of  offences  on  complaint  being  made  before  him,  aa 
contemplated  in  Sec.  G6  of  tho  Code  of  Criminal  Procedure. 
In  this  caso  no  complaint  was  ever  made  before  the  F.  P. 
Magistrate,  Mr.  Nairne.    On  receiving  tho  Munsifs  ydd,  tho 
District  Magistrate  referred  tho  case  for  trial  to  tho  F.  P. 
Magistrate,  Mr.  Nairne,  whom  he  designated  "  First  Assist- 
ant Magistrate."    In  this  order  of  reference  thero  was  a 
double  mistake.    As  a  F.  P.  Magistrate  is  not  subordinate 
to  the  District  Magistrate,  but  to  tho  Court  of  Session,  the 
District  Magistrate,  Mr.  Boswcll,  could  not  legally  refer  this 
case  to  the  F.  P.  Magistrate,  Mr.  Nairne,  for  trial.  Tho 
District  Magistrate,  Mr.  Boswcll,  was  also  wrong  in  address- 
ing the  F.  P.  Magistrate,  Mr.  Nairne,  as  First  Assistant 
Magistrate    The  offices  of  Assistant  Magistrate  and  Deputy 
Magistrate  were  abolished  by  Act  XVII.  of  1862  ;  and  tho 
High  Court  has  repeatedly  ruled  that  these  offices  no  longer 
exist.    I  have  already  pointed  out  this  to  tho  District  Magis- 
trate, Mr.  Boswcll.    By  ignoring  the  directions  of  the  Court 
of  Session  and  also  of  tho  High  Court  on  this  subject,  and 
using  a  phrase  which  has  no  longer  any  legal  significance,  tho 
District  Magistrate  has  been  led  to  treat  the  F.  P.  Magis- 
trate, Mr.  Nairne,  as  an  assistant  and  subordinate  of  tho 
District  Magistrate,  which  ho  is  not,  and  to  mako  an  illegal 
order  of  reference  in  this  case,  which  appears  to  mo  to  vitiato 
the  whole  trial  before  the  F.  P.  Magistrate,  Mr.  Nairne." 

Tho  case  came  on  for  disposal  this  day,  beforo  Couch,  C.J., 
and  Newton,  J. 

Per  Curiam  : — Tho  Court  annuls  tho  conviction  and  sen- 
tence passed  upon  tho  prisoner,  on  the  ground  that  the 
Magistrate  F.  P.  had  no  jurisdiction  to  try  the  caso  without 
a  complaint,  as  it  was  not  sent  to  him  by  the  Munsif  for 
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18G7'      investigation,  and  the  Magistrate  of  the  District,  to  whom 
J®'      the  Munsif  sent  it,  had  no  power  to  refer  the  case  to  him. 

DlPCUAND 

Khusha.'l.  Conviction  and  sentence  annulled. 

The  remarks  of  the  Session  Judge  in  this  and  the  pre- 
ceding case  having  given  rise  to  a  false  impression  in  the 
mind  of  tho  Acting  Magistrate  F.  P.  of  Kaladgi,  the  following 
letter  was  addressod,  by  order  of  tho  Chief  Justice  and 
Judges  of  the  High  Court,  to  the  District  Magistrate  of 
Kahidgi,  in  reply  to  a  letter  sent  by  him  : — 

"  Sir, — I  havo  tho  honour  to  acknowledge  the  receipt  of 
your  letter  inquiring  '  whether  a  Magistrate  F.  P.  can  try 
a  caso  in  which  the  accused  had  been  legally  arrested  with- 
out a  warrant.'' 

"2.  In  reply  I  am  directed  to  inform  you  that  the  Honor- 
able tho  Chief  Justice  and  Judges  of  Her  Majesty's  High 
Court  of  Judicature  concur  in  your  view  of  the  question,  and 
are  of  opinion  that  a  Magistrate  F.  P.  can,  when  an  offender 
has  been  legally  arrested  without  a  warrant  by  tho  police, 
try  the  case  himself. 

<(  3.  I  am  also  directed  to  inform  you  that  tho  passage  in 
the  judgment  of  the  Session  Judge  of  the  Konkan  referred 
to  (a)  must  be  read  in  connection  with  the  case  before  Mr. 
Pinhoy,  and  to  that  extent  is  correct. 

"  4.  The  order  of  the  High  Court  in  the  case  of  Reg.  v. 
Dipchand  Khushdl  was  that f  tho  Court  annuls  the  conviction 
and  sentence  passed  upon  Dipchand  Khushal,  on  the  ground 
that  the  Magistrate  F.  P.  had  no  jurisdiction  to  try  the  case 
without  a  complaint,  as  it  was  not  sont  to  him  by  the 
Munsif  for  investigation,  and  the  Magistrate  of  the  District, 
to  whom  tho  Munsif  sent  it,  had  no  power  to  refer  the  case 
to  him/ 

u  5.  The  Court  is  not  to  be  considered  as  adopting  the 
judgment  of  tho  Court  of  Session,  except  so  far  as  is  ex- 
pressed in  its  own  order." 

(a)   Reg.  v.  Dipchand  Khush/d. 
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Reg.  v.  VisnvAXA'Tii  Daulatra'v. 
* 

District  Magistrate — Magistrate  F.P. — Reference — Jurisdiction — Crim. 

Proc.  Code,  Sec.  404. 

The  ease  of  a  prisoner  accused  of  the  offence  of  attempting  to  cheat  by 
jicrsonation  was  referred  for  trial  by  the  District  Magistrate  to  a  Magis- 
trate F.  P.,  who,  without  a  complaint  being  made  to  him,  convicted  and 
sentenced  the  prisoner. 
The  conviction  and  sentence  were  confirmed  by  the  Session  Judge- 
On  application  to  the  High  Court  to  annul  the  conviction,  on  the 
ground  that  the  Magistrate  F.  P.  had  no  jurisdiction  to  try  the  case,  the 
Court  refused  the  application,  as  the  question  of  jurisdiction  had  not  been 
raised  before  the  Session  Court. 

HUIIS  was  an  application  to  the  High  Court  to  send  for  tho 
record  and  proceedings  in  this  caso,  under  their  powers 
of  extraordinary  jurisdiction. 

Tho  prisoner  was  convicted  of  tho  offence  of  attempting  to 
cheat  by  personation,  and  sentenced,  under  Sees.  419  and 
511  of  the  Indian  Penal  Code,  to  six  months'  rigorous  im- 
prisonment and  to  pay  a  fine  of  Rs.  500,  in  default,  to 
suffer  further  six  months'  rigorous  imprisonment.  This 
conviction  was  confirmed  in  appeal  by  the  Session  Court. 

Ndndbhui  Havidds,  for  the  prisoner,  stated  that  this  case 
was  referred  by  the  District  Magistrate  to  a  Magistrate  F.  P., 
and  the  latter,  on  that  reference,  without  any  complaint 
being  laid  before  him,  as  required  by  law,  convicted  and 
sentenced  the  prisoner.  He,  therefore,  applied  that  the 
conviction  and  sentence  should  bo  set  aside,  as  the  Magis- 
trate F.  P.  had  no  jurisdiction  to  try  the  case  on  tho  reference 
by  tho  District  Magistrate,  to  whom  ho  was  not  subordinate. 

Coucu,  C.  J.  : — Tho  question  as  to  want  of  jurisdiction 
cannot  be  raised  now,  not  having  been  raised  in  the  Session 
Court. 

Newton,  J.,  concurred. 

Petition  rejected. 
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Reg.  v.  Bagu  valad  Owsari  et  al. 

Subordinate  Magistrate— Magistrate  F.  P.— Power  to  Refer— Jurisdiction 

— Critn.  Proc.  Code,  Sec.  276. 

A  Subordinate  Magistrate  hns  no  power  to  refer  a  case,  which  he  has 
not  himself  jurisdiction  to  try,  to  a  Magistrate  F.  P. ;  and  the  latter  has, 
therefore,  under  such  circumstances,  no  jurisdiction  to  take  up  the  case 
without  a  complaint  being  made  to  him. 

THE  prisoners  were  convicted,  by  M.  B.  Baker,  Magistrate 
F.  P.  in  tho  Khandesh  District,  of  theft  as  servants,  and 
sontenced  each,  under  Sec.  381  of  the  Indian  Penal  Code,  to 
sixinonths'  rigorous  imprisonment,  on  the  case  being  referred 
to  him  by  a  Subordinate  Magistrate  of  tho  First  Class. 

Against  this,  Muhmad  valad  Gokul  Prasad,  one  of  the 
accused,  preferred  an  appeal  to  tho  Honorablo  G .  A.  Hobart, 
Session  Judge  of  Khandosh,  who  recorded  the  following 
judgment: — 

u  I  find  that  tho  caso  was  forwarded  to  the  Subordinate 
Magistrate,  First  Class,  who,  finding  that  he  was  not  legally 
competent  to  try  tho  case,  referred  it  for  trial  to  a  Magistrate 
F.  P.,  being  other  than  the  Magistrate  of  tho  District ;  and 
it  was  thereupon  tried,  and  appellant  and  the  other  accused 
were  convicted  and  sentenced  by  tho  Magistrate  F.  P.  on 
that  reference.  It  appears  to  me  that  tho  Magistrate  who 
tried  the  case,  no  complaint  having  been  made  to  him,  and 
he  being  not  otherwise  at  liberty  to  try  it,  had  no  jurisdic- 
tion in  the  case.  I,  therefore,  annul  tho  conviction  and 
sentence,  and  direct  tho  trial  of  the  case  by  a  court  of 
competent  jurisdiction,  that  is,  tho  Magistrate  of  the  District  . 
The  appellant  is  to  be  released." 

The  Session  Judge,  being  of  opinion  as  above,  referred 
the  case  for  the  orders  of  the  High  Court,  under  Sec.  43 1  of 
the  Criminal  Procedure  Code,  with  reference  to  the  convic- 
tion and  sentence  passed  upon  the  said  Bagu,  who  did  not 
appeal  to  him. 
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The  case  camo  on  for  hearing  this  day  before  Couch,  C.J., 
and  Newton,  J. 

Per  Curiam  : — Tlio  Court  annuls  tho  conviction  and  sen- 
tence passed  upon  Bagu  valad  Owsari. 

Conviction  and  sentence  annulled. 

Rep,,  v.  Ranchodda's  Nathu'biia'i. 

Session  Court— Informal  Commitment— Magistrate  F.  P.— Reference. 

A  Court  of  Session  ennnot  treat  as  a  nullity  the  commitment  of  a 
Magistrate  F.  P.  on  the  ground  that  he  investigated  the  case,  and  com- 
mitted the  prisoner,  without  a  formal  complaint  being  made  to  him,  but 
should  proceed  with  the  trial  in  the  usual  course. 

rpiIIS  case  was  referred  for  the  orders  of  the  High  Court 
by  C.  G.  Kcinball,  Session  Judge  of  Surat. 

The  facts  appear  from  tho  following  remarks  of  G.  Ayerst, 
Assistant  Session  Judge  : — 

"  In  this  case,  beforo  the  prisoner  was  arraigned,  it  was 
urged  by  tho  counsel  for  the  defeuco  that  the  case  could  not 
bo  proceeded  with,  as  the  same  had  been  *  improperly  com- 
mitted/ The  facts  of  tho  case  in  connection  with  this  point 
arc  as  follows  : — This  caso  was  originally  sent  by  the  District 
Judgo  of  Surat  to  tho  Magistrate  of  tho  District  for  in- 
vestigation. The  latter,  without  proceeding  in  the  matter 
himself,  directed  a  Full  Power  Magistrate  of  the  same  zilla 
to  investigate  the  same.  The  latter  investigated  the  case, 
and  committed  the  accused  for  trial  to  the  Sessions  Court. 
But  that  Magistrate  had  no  jurisdiction  whatever.  The 
Magistrate  of  the  District  had  no  power  to  refer  the  case  for 
trial  to  a  Full  Power  Magistrate,  who  is,  for  all  tho  purposes 
of  the  present  case,  an  officer  of  equal  authority  with  him- 
self. That  F.  P.  Magistrate,  therefore,  acted  contrary  to 
law  in  proceeding  with  a  case  of  this  nature,  concerning 
which  no  complaint  had  been  preferred  before  him,  or  no 
order  received  from  tho  District  Judge.  On  this  point  T 
refer  to  the  orders  of  the  High  Court  which  have  recently 
been  given  respecting  a  case  of  a  similar  nature,  which  was 
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1867.  tried  by  a  Full  Power  Magistrate  of  the  Batnagiri  Zilla,  the 
v  '      Queen  v.  DlpcliandKhusJtdl : — f  The  Court  annuls  the  convic- 

O^v-sari  t*on  an^  8entencc  passed  upon  Dipchand  Khushal,  on  the 
et  al.  ground  that  the  Full  Power  Magistrate  had  no  jurisdiction 
to  try  the  caso  without  a  complaint,  as  it  was  not  sent  to 
him  by  the  Munsif  for  investigation  j  and  the  Magistrate  of 
^the  District  had  no  power  to  refer  the  case  to  the  Full  Power 
Magistrate.'  Such  being  the  order  of  the  High  Court  upon 
this  point,  I  am  unable  to  entertain  the  plea  urged  by  the 
Government  Pleader, — viz.,  that  the  committal  was  merely 
irregular,  and  as  such  should  bo  considered  valid,  according 
to  the  provisions  of  Sec.  439  of  the  Criminal  Proceduro 
Code.  I  hold,  therefore,  that  the  F.  P.  Magistrate  acted 
contrary  to  law.  Such  being  the  case,  I  am  unable  to  pro- 
ceed further  with  a  caso  improperly  committed.  The  accused, 
Ranchoddas  Nathilbhai,  is  ordered  to  be  discharged.' 


The  case  was  considered  this  day  by  Couch,  C.J.,  and 
Newton,  J. 

Couch,  C.J. :— By  Sec.  359  of  the  Code  of  Criminal  Pro- 
cedure, in  order  to  give  a  Court  of  Session  jurisdiction,  it  is 
only  necessary  that  there  should  be  a  charge  preferred  by  a 
Magistrate  or  other  officer  specially  empowered  to  make 
commitments  to  such  court.  In  this  case,  there  was  a 
charge  made  by  a  Magistrate  so  empowered,  and  the  Court 
of  Session  had  not  the  power,  when  the  case  came  before  it 
for  trial,  to  treat  it  as  a  nullity,  on  the  ground  that  the 
Magistrate  of  the  District  had  not  power  to  refer  the  case  to 
the  Magistrate  F.  P.  but  should  have  proceeded  with  the 
trial.  This  court  has  held  in  another  case  that  a  conviction 
by  the  Session  Court  is  not  invalidated  by  the  committal 
haviug  been  made  upon  such  n  reference.  We  annul  the 
order  of  the  Assistant  Session  Judge,  and  direct  him  to 
proceed  with  the  trial. 

Order  annulled. 
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Reg.  v.  Jom'a  bin  Ba'lu. 


1807. 

Auk.  IS. 


Refusal  to  perform  work— Magistrate's  order— Act  XllL  o/1859,  Sec.  2. 

An  order  of  a  Magistrate,  passed  under  Sec.  2  of  Act  XIII.  of  1859, 
"  that  the  prisoner  should  work  for  a  certain  period,  and  in  case  he  failed 
to  do  so  should  sufTer  rigorous  imprisonment  for  one  month,"  annulled 
as  to  the  latter  part,  the  Magistrate  having  no  power  to  make  that  order 
until  the  failure  had  occurred  and  heen  proved  hefore  him. 

TpIlE  prisoner  was  charged  "with  neglecting  to  perform 
work  as  a  labourer  on  account  of  which  ho  had  received 
an  advance  of  money,"  and  being  convicted  of  the  same, 
under  Sec.  2  of  Act  XIII.  of  1859,  was  ordered  by  Vishnu 
Morcshvar  Bhido,  Magistrate  F.  P.  in  tho  Thana  District, 
to  work  for  nineteen  months  and  twenty-ono  days  at  the 
distillery  of  Nasarvanji's  Dhurp  at  Mora,  and,  in  caso  ho 
failed  to  do  so,  to  suffer  rigorous  imprisonment  for  one 
month. 

On  a  review  of  the  Magistrate's  monthly  Criminal  Return, 
tho  High  Court  sent  for  tho  record  and  proceedings  in  this 
case,  under  Sec.  404  of  the  Crim.  Froc.  Code. 

Per  Curiam  (Coucn,  C.  J.,  Newton  and  Gibbs,  JJ.) :  — 
The  Court  annuls  that  part  of  the  order  which  directs  that 
in  case  of  failuro  to  do  the  work  tho  person  is  to  suffer 
rigorous  imprisonment  for  one  month,  as  the  Magistrate 
has  no  power  to  make  that  order  until  the  failuro  has 
occurred,  and  has  been  proved  to  his  satisfaction. 


A  prisoner  was  sentenced  to  imprisonment  and  fine,  and  in  default  of 
payment  of  the  latter  to  a  further  term  of  imprisonment. 

He  paid  a  portion  of  the  fine,  but,  that  fact  not  having  been  communi- 
cated to  the  jailer,  underwent  the  entire  further  term  of  imprisonment. 

Held  that,  under  these  circumstances,  the  Court  had  no  power  to  order 
the  fine  to  be  refunded. 

fFllE  prisoner  was  convicted,  by  the  1st  Class  Subordinate 
Magistrate  at  Muhniudabad,  in  the  Khcda  District,  of 
dishonestly  receiving  stolen  property,  and  was  sentenced  to 


Reg.  v.  Na'tha'  Mula'. 


Oct.  9. 


Fine— Refund. 
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six  months'  rigorous  imprisonment  and  to  pay  a  fine  of 

Vi '  Rs.  25,  or  in  default  to  suffer  further  rigorous  imprisonment 
NAxru'MtrLA'.  for  ono  ^onth. 

* 

Tho  accused  paid  tho  sum  of  Rs.  22-1-11,  in  part  payment 
of  tho  fine  inflicted  ;  but  the  Subordinate  Magistrate  failed 
to  give  a  notice  of  tho  payment  to  tho  jailer,  and  tho  conse- 
quence was  that  tho  accused  suffered  the  wholo  term  of 
imprisonment  awarded  by  tho  Subordinate  Magistrate  in 
commutation  of  the  lino  imposed. 

Tho  above  being  tho  case,  Gr.  W.  Elliot,  Acting  Magistrate 
of  Khcda,  sont  a  letter  to  the  High  Court  requesting  its 
sanction  to  refund  to  the  accused  the  portion  of  tho  fine 
recovered  from  him. 

The  case  came  on  for  disposal  this  day,  before  Couch,  C.  J., 
and  Newton,  J. 

Per  Curiam  : — The  Court  has  no  power  to  order  tho  fine 
to  be  refunded.  Any  necessary  application  should  bo  made 
to  tho  Government.  Tho  Subordinate  Magistrate  ought  to 
sec  that  the  party  does  not  suffer  in  consequeucc  of  his 
omission. 


Dgg:  5.  Reg.  v.  Bechae  Ma'va'. 

Jurisdiction— Foreigner— Act  XXV.  of  1861,  Sec.  31. 

Sec.  31  of  the  Crim.  Proc.  Code  docs  not  confer  jurisdiction  ujion  a 
Magistrate  to  try  the  subject  of  a  foreign  State  for  "  receiving  stolen  pro- 
perty," when  the  offence  of  receiving  such  property  has  been  committed 
outside  the  British  territories. 

rpiIE  accused  was  convicted,  in  September  1867,  by  M.  H. 

Scott,  holding  the  powers  of  a  Subordinate  Magistrate 
of  tho  First  Class  in  the  Khcda  District,  of  "  having 
dishonestly  retained  or  received  stolen  property,  knowing 
or  having  reason  to  believe  the  same  to  be  stolen  property  f* 
and  sentenced  to  suffer  two  months'  rigorous  imprisonment, 
under  Sec.  411  of  the  Indian  Penal  Code. 

The  record  and  proceedings  were  referred  for  the  orders 
of  the  court,  under  Sec.  434  of  the  Code  of  Criminal  Proce- 
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dure,  by  G.  W.  Elliot,  Acting  Magistrate  of  Kheda,  with 
the  following  remarks  : — 

"  The  prisoner,  Becliar  Mava,  is  an  inhabitant  of  Kudal, 
a  foreign  State  within  tho  Mahi  Kantii  Agency,  and  the  pro- 
perty was  found  there.  There  isnothiug  to  show  that  it  had 
been  in  the  British  territory,  either  as  stolen  property,  or 
that  it  was  stolen  there  ;  and  even  if  it  were,  Sec.  31  (a)  of 
the  Code  of  Criminal  Proccduro,  quoted  by  the  First  Class 
Subordinate  Magistrate  in  his  memorandum  of  explanations, 
would  not  bo  so  applicable  as  to  justify  his  having  tried  a 
foreigner  for  an  offence  committed  within  his  own  territory. " 

Per  Curiam  (Couch,  C.  J.,  and  Newton,  J.)  : — The  Court 
annuls  tho  proceedings  of  the  Subordinate  Magistrate,  First 
Class,  for  want  of  jurisdiction. 

(a)  "  If  any  person  be  charged  with  any  offence  punishable  under  Sec- 
tions 411,  412,  or  414  of  the  Indian  Penal  Code,  under  the  head  of  1  the 
receiving  of  stolen  property,'  such  offence  may  be  inquired  into  or  deter- 
mined in  any  District  or  Division  of  a  District  in  which  such  person  shall 
have,  or  shall  have  had,  such  stolen  property  in  his  possession,  or  in 
any  District  or  Division  of  a  District  in  which  the  offence  by  which  such 
property  came  to  be  stolen  property  within  the  meaning  of  the  said  Code 
may  be  inquired  into  or  determined." 


J8f'.7._ 
Req. 

r. 

Bkchak 
Ma'va'. 
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ACCOUNT  SALES. — See  Jurisdic- 
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ACQUIESCENCE.— See  Purchase 
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ACTS  (Government  of  India) — 

No.  XI.  of  1836.  o.c.j.  22 

No.  XXIV.  of  1830.  a.c.j.  94/* 
No.  IV.  of  1837.  o.c.j.  22,  93 
No.  IX.  of  1837  —  See  Immoveable 

Property  in  Bom  ray. 
No.  XVI.  of  1838.— See  Bounda- 
ries. 

No.  XXV.  of  1838.  o.c-j.  100 

Nos.  XXIX.  and  XXX.  of  1839. 

ocj.  9,  102 
No-  IX.  of  1812.  ocj.  4,  77,  92, 

112,  113 

No.  XI.  of  1843.         a.c.j.  14,  55 
Sec.  4. — See  Pa'tilki'  Watan- 
Sec.  13.  a.c.j.  13,  14,  55 

No.  VI.  of  1849. — See  Pension,  1, 

2,3 

Sec.  2.  a.c.j.  65 

Sec.  3.  a.c.j.  64 

No.  IX-  of  1^50— 

Sec.  38.  o.c.j.  124 

Secs.  42  and  46.  —  Ste  Small 

Cause  Court. 
Sec.  55.  o.c.j.  119,  125, 

129,  133,  139,  140 

1  1ND 


No.  XXI.  of  1850 — See  Inconti- 
nence. 

No.  XXVI.  of  \8oO.—See  Public 

Servant. 
No.  VI.  of  1851.      o.c.j.  103,  104 
No.  VIII.  of  1852.  o.cj.  148 

No.  XL  of  1852.  a.c.j.  8,  11 

No.  XVIII.  of    1854.— See  Com- 

PLAI  NT. 

Sec.  10.— See  Silk. 
Secs.  27  and  34.  cr.  ca.  4 

No.  XXXI.  of  1854.   ocj.  9,  101, 

102,  104,  112 
No.    XXXIII.   of  1854,  Sec.  4. 

a.cj.  108 

No.  VI.  of  1855.  o.c.j.  146 

Sec  10.  o.c.j.  148 

No.  XXVIII.  of  1855  — See  Lease. 

No.  XV.  of  1856.  a.c.j.  25 

Sec.  2.  a.c.j.  25,  27 

No.  III.  of  1857. 

Sec.    13. — See    Trespasses  by 
Cattle. 

Sec.  14.  cr.ca.  13 

Sec-  18.— See  Public  Road. 

No.  XIX.  of  1857-    o.c.j.  185,  190 

No.  III.  of  1859,  Sec  1 — &e  Can- 
tonment Magistrate- 

No.  VIII.  of  1859.— See  Civil  Pro- 
cedure Code. 

No.  XIII.  of  1859,  Sec.  2. 
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Aii  order  of  a  Magistrate,  passed  under 
Sec.  2  of  Act  XIII.  of  1859,  "that 
the  prisoner  should  work  fora  certain 
period,  and  in  case  he  failed  to  do 
so  should  suffer  rigorous  imprison- 
ment for  one  month,"  annulled  as 
to  the  latter  part,  the  Magistrate 
having  no  power  to  make  that  order 
until  the  failure  had  occurred  and 
been  proved  before  him.  Reg-  v. 
JomA  bin  Bulu.  cr.ca-  37 

No.  XIV.  of  1859.  A.c.j.  40,  53, 

158,  1C2 

Sec.  i.,Cl.  12 — S<?<?Limitation,3. 

a.cj.  134 

 Cl.  13 — See  Limitation ,1. 

 — Cl.  15. — <SVpLimitation,  3. 

a.c.j.  40,  200 

 Cl-  10 — See  Limitation,  1. 

a.c.j.  189,  190 

Secs.  viii.  and  xi.         a.c.j.  201 

Sec.  xx. — See  Execution  of  De- 


cree, Application  for. 

No.  XXVII.  of  1SG0.  a.c.j.  180, 181 

No.  XLV.  of  I860.— See  Indian 
Penal  Code. 

No.  XXIII.  of  1801  — 

Sec.  8.  o.c.j.  140,  142 

Sec  11 — See  Appeal,  a.c.j.  90, 
121,  122,  182,  183,  184,  185 
Sec.  27.  a.c.j.  1/4,  175 

Sec.  28.  a.c.j.  93 

Sec.  38.  a.cj.  90 

No.  XXV.  of  1861. —See  Criminal 
Procedure  Code. 


No.  X.  of  1862- 
Sec.  10. 
Sec.  26.-—  See 

of  Suit. 
Sec.  30. 
Schedule  It. 


a.c.j.  147,  148 
a.cj.  14/ 
Commencement 

a.c.j.  146,  147 
AC. i.  1  16,  1  17 


No.   XVII.  of  1862.— See  Tres- 
passes by  Cattle.       cr.  ca.  31 
No.   XVIII.  of   1862,  Sec.  10. 

CR.  CA.  19 

No.  XX.  of  1862.    a.cj.  146,  147, 

148 

Cl.  2.  a.c.j.  146 

No.  XXIV.  of  1862-  a.c.j.  147 
No.  XXXII.  of  1863.     a.cj.  147 

No.  VI.  of  1864  (Whipping)— 

On  a  reference  by  a  Session  Judge, 
under  Sec.  434  of  the  Crim-  Proc. 
Code,  a  sentence  of  whipping  in 
addition  to  one  of  rigorous  impri- 
sonment, in  the  case  of  an  offence 
speci  fled  in  Sec  4  of  Act  VI.  of 
1864,  was  annulled  ;  as  the  prison- 
er had  not  been  previously  con- 
victed of  the  same  oifence.  Reg.  v. 
B&bji  valad  Bupu.  cr.  ca.  5 

Sec-  10.  cr.  ca-  5 

No.  XVI.  of  1864.    a.c.j.  141,  142 
Sec  13.  a.c  j.  79,  142>i 

Sec  15 — See  Registration,  4. 
Sec  17.  a.c.j.142* 
Sec.  29. — See  Registration,  4. 

No.  XX.  of  1864,  Sec.  11.— See 
Certificate  of  Administration. 

No.  XXVI.  of  1864-       o.c.j.  131 
Sec.  7.    o.c.j.  119,  125,  129,  133 
No.  X.  of  1865.    o.c.j.  lln,  16,  23 

No.  XI.  of  1865-  a-c.j.  175» 

Sec.    6.  a.c  j.  75 

Sec-  8-  acj.187 
Sec.  12.  a.cj.  187,  1S8 

Sec  22.      a-cj.  75,  76,  81,  187 

No.  XV.  of  1865.  o.c.j.  lln 

No.  XXL  of  1865.  o.c.j.  1 1  n,  16,  23 
No.  X.  of  1867.  Sec  1.  a-c.j.  77,79 
No.  XXVI.  of  1867.  a..cj.  147,  149 
Schedule  B.,  Cl.  11.— See  Peti- 
tion of  Appeal 
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Art.  1  1,Note(«),Si«.  Rule  1  for 
Bombay  Presidency.— See 
Khoti  Estate. 

ACTS  (BOMBAY) — 

No.  V.  of  1862.— See  Bha'gdari 
Tenure. 

No.  VI.  of  1862.  A.c.j.  106 

No.  IX.  of  1862,  Sec.  2.    a.c.j.  96 

No.  II.  of  1863.  a.c.j.  8,  tin 

Sec.  viii.,  Cl.  1  and  2-     a.c.j.  8 

 Cl.  3.  a.c.j.  9 

Sec.  xvi.,  Cl.  1.  a.c.j.  23 

No.  VII.  of  1863.  a  c.j.  9,  23 

Sec.  i  a  c.j.  8 

Sec  ir.  a.c.j.  1 1 

Sec-  xxxii.,  Cl.  C  and  D. 

a.c.j.  1 1,  23 
 Cl.  F.         a.c.j.  8 

No.  II.  of  IS66.  a.c.j.  168 

Sec.  hi.  a.c.j.  167m 

No.  III.  of  1866,  Sec  i.,  Cl.  2— 

Held  that  the  words  "three  miles" 
in  Bombay  Act  No.  III.  of  I860', 
Sec.  1.,  Cl.  2,  must  be  construed  as 
three  miles  measured  in  a  straight 
line  along  the  horizontal  plane,  that 
being  the  most  convenient  meaning 
of  the  words,  and  the  most  capable 
of  being  ascertained.  Reg.  v. 
Bhikobu  Vinob&and  others  CR<  CA.  9 
Secs.  3  und  -4.  cr.  ca.  9 

ACTS  DONE  IN  PUBLIC  CAPA- 
CITY.—^*? Public  Servant. 

ACTS    OF    PARLIAMENT.  -  See 
Statutes. 

ADJUSTMENT  OF  DECREE  OUT 
OF  COURT— 

1.  Held  that  the  rejection,  under 
Sec.  206  of  Act  VIII.  of  18f)9,  of  a 
defendant's  objection,  in  a  Mofussil 
Small  Cause  Court,  to  the  execution 
of  a  decree,  on  the  ground  that  it 


had  been  adjusted  out  of  court,  did 
not  bar  his  right  to  bring  a  suit 
against  the  execution  creditor,  to 
recover  the  thing  alleged  to  have 
been  given  in  satisfaction  of  the 
decree.  Gutawad  Chandubhui  v. 
Rnhimtnlla  Jamulbhui.     a.c.j-  76 

2.  K.,  an  execution  creditor  of  C., 
applied  to  the  Court  by  which  the 
decree  was  passed,  and  caused  C. 
to  be  imprisoned  under  it-  C. 
then  entered  into  a  compromise 
upon  certain  terms  with  K.  for  the 
adjustment  of  the  decree,  and  K- 
thereupon,  but  without  certifying 
the  terms  of  such  adjustment  to  the 
Court,  petitioned  for  the  release  of 
C«,  who  was  accordingly  released. 

Subsequently  K.  again  applied  to  the 
Court  to  compel  satisfaction  of  the 
whole  amount  of  the  decree  against 
C. 

This  application  was  opposed  by  C, 
on  the  ground  that  an  adjustment 
of  the  decree  had  taken  place  be- 
tween him  and  K.  The  Judge, 
however,  refused  to  enter  into  the 
question  of  the  adjustment,  as  the 
terms  of  it  had  not  been  certified  to 
the  Court,  under  Sec.  206  of  the 
Civil  Proc.  Code. 

Held,  that  the  Judge  was  in  error; 
that  it  was  tlie  duty  of  K.,  011 
applying  for  the  release  of  C,  to 
certify  the  adjustment  to  the  Court 
that  it  would  be  unjust  to  allow 
him  to  take  advantage  of  his  own 
omission  to  do  so  ;  and  that,  not 
having  done  so,  the  presumption 
against  him  was  that  the  decree 
had  been  satisfied  in  full  ;  but  that, 
under  the  circumstances,  it  would 
be  the  most   equitable  course  to 
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direct  the  Judge  to  inquire  into  the 
terms  of  the  adjustment. 

Case  remanded  for  that  purpose- 
Chungo  valad  Dudhd  Mahdjan  \. 
Kaluribn  K&rAyatidus.      a-c.j.  120 

See  Civ.  Proc.  Code,  Sec.  206. 

ADMIRALTY  JURISDICTION — 

One  who  has  sued  for  damages  caused 
by  a  collision  at  sea,  and  out  of  the 
jurisdiction  of  the  High  Court,  sub- 
jects himself  to  a  cross-suit  for 
damages  caused  by  the  same  col- 
lision, although  himself  residing  out 
of  the  jurisdiction  of  the  Court. 

• 

An  order  rejecting,  for  want  of  juris- 
diction, a  plaint  brought  under  such 
circumstances,  was  set  aside  on  ap- 
peal ;  and  the  costs  of  the  appeal 
ordered  to  be  costs  in  the  suit. 
Bombay  Coast  and  Ricer  Steam 
Nav.  Co-  v.  Rene1  Heleux,  Master  of 
the  Ship  "Gabriel."       o.c.j.  119 

^/adoption— 

1 .  It  is  now  well-settled  law  that  the 
adoption  of  a  sister's  son  by  a  Hin- 
du of  the  Vaishya  caste  is  valid. 
Ganpttn'.v  Vireshvar  et  ah  v.  Ft- 
thobd  Khanduppa  et  aL    a.c.j.  130 

2 .  lleld :  —The  adoption  by  a  Hindu 
widow  of  an  only  son,  if  valid  in 
every  other  respect,  cannot  be  set 
aside  by  reason  of  the  adopted  be- 
ing an  only  son  of  an  advanced  age. 

An  adoption  by  a  widow  has  a  retro- 
spective effect,  and  relating  back  to 
the  death  of  the  deceased  husband, 
entitles  the  adopted  to  succeed  to 
his  estate. 


rav  Nimb&lkar  v.  Jayavantruv  bin 
Malhurruv  Ranadive.      a.c.j.  191 

ADVERSE  POSSESSION.— See  Lim- 
itation, 3. 

AGE  OF  ADOPTED.  —  See  Adop- 
tion, 2- 

AGENCY. — See  Jurisdiction,  1. 
AGENT. — See  Ina'mda'r. 

AGREEMENT  BETWEEN  MORT- 
GAGOR AND  MORTGAGEE.  - 
See  Lease. 

ALIENATION. — See  Inaam  -  i  -  Al- 
tamgha'    Survey  Number. 

i  AMBIGUITY.  See  Sheriff's 

Poundage. 

ANCESTRAL  PROPERTY.  —  See 
Partition. 

ANCIENT  DOCUMENTS.  —  See 
Burden  of  Proof. 

ANCIENT  INSTRUMENT.  —  See 
Sheriff's  Poundage. 

APOLLO  BANDAR,  ORIGJN  OF 
NAME.  o.c.j.  43 

APPEAL— 

By  virtue  of  Sec.  11  of  Act  XXIII. 
of  18G1,  and  the  provisions  of  Sec. 
204  of  the  Code  of  Civil  Procedure, 
an  appeal  lies  from  an  order  passed 
in  a  matter  between  a  judgment 
creditor  and  sureties  on  behalf  of  a 
judgment  debtor  for  the  perform- 
ance of  the  decree.  Bhikdji  Fithai 
Ambehar,  Ex  parte.       a.c.j.  119 

See  Boundaries.  Execution  of 
Decree.  Irregular  Proce- 
dure. Relators. 

APPEAL,  DISMISSAL  OF— 

The  time  allowed,  by  Sec.  347  of  Act 
VIII.  of  1859,  within  which  to 
apply  for  the  re-admissiou  of  an 


A  document  purporting  to  be  a  deed 
of  adoption  does  not  require  to  be 
stamped.  Rdje  Vyankatrdv  Anand- 
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appeal  dismissed  for  default  of 
prosecution,  should  not,  where  the 
appellant's  pleader  has  died  without 
his  hearing  of  it,  he  counted  as 
commencing,  until  the  appellant 
has  an  opportunity  of  coming  in 
under  the  provision  of  Reg.  II.  of 
1827,  Sec.  li  v.,  CI.  2-  Ait  khan 
Umarkhdn,  Ex  parte,       a.c.j.  92 

ASSIGNMENT. — See  Pension,  1. 

ATTACHMENT. — See  Pension,  2,  3. 

ATTEMPT  TO  MURDER — 

In  order  to  constitute  the  offence  of 
attempt  to  murder  under  Sec.  307 
of  the  Ind.  Pen.  Code,  the  act  com- 
mitted by  the  prisoner  must  be  an 
act  capable  of  causing  death  in  the 
natural  and  ordinary  course  of 
events. 

Aliter  under  Sec.  511  taken  in  connec- 
tion with  Sees.  299  and  300. 

Therefore,  where  the  prisoner  present- 
ed an  uncapped  gun  at  E.  G-  (be- 
lieving the  gun  to  be  capped)  with 
the  intention  of  murdering  him,  but 
was  prevented  from  pulling  the 
trigger : — Held  that  he  could  not  be 
convicted  of  an  attempt  to  murder, 
upon  a  charge  framed  under  Sec 
307  of  the  Indian  Penal  Code  ;  but 
that,  under  the  same  circumstances, 
he  might  be  convicted,  upon  a  charge 
of  simple  attempt  to  murder  framed 
under  Sec.  511  in  connection  with 
Sees-  299  and  300. 

Unnecessary  allegations  in  a  charge 
may  be  rejected  as  surplusage. 

Apparent  inconsistency  between  the 
English  law,  with  reference  to  at- 
tempts, as  laid  down  in  Reg.  v. 
Collins,  and  the  provisions  of  the 
Indian  Penal  Code,  explained.  Reg. 
v.  Francis  Cassidy.        cr.ca.  17 


5 

AUCTIONEER.- fee  Deposit. 
AUCTION  SALE — 

The  inam  village  of  Chandanpuri  was 
sold  by  auction  under  a  decree. 
The  notice  of  sale  stated  that  the 
sale  would  begin  either  at  Maligdm 
or  at  Chandanpuri,  and  be  completed 
at  Maligam. 

Held  that  the  notice  of  sale  was  suffi- 
ciently certain. 

An  auctioneer  who  sells  under  a  de- 
cree has  power  to  adjourn  the  sale 
from  time  to  time  (upon  giving 
proper  notice),  but  whether  he  does 
so  or  not  is  a  matter  in  his  own 
discretion. 

The  practice  of  Karkuns  reading  aloud 
notices  of  liens  on  property  about 
to  be  sold  by  auction  is  objection- 
able, but,  in  the  absence  of  proof 
that  the  value  of  the  property  has 
been  thereby  deteriorated,  it  is  not 
such  an  irregularity  as  will  vitiate 
the  sale.  Govind  Hari  V (dehor  v. 
Bank  of  India  ;  Bank  of  India  v. 
Rugho  N&r&yan.  a.c.j.  164 

AUXGIER'S  CONVENTION. — See 
Immoveable  Property  in  Bom- 
bay. 

AUTHORITY. — See  Jurisdiction,  1. 

BAILMENT.— See  Limitation,  3. 

BALANCE  OF  ACCOUNT.  —  See 
Jurisdiction,  1. 

BATTA,  NON-PAYMENT  OF. — See 
Execution  of  Decree,  Applica- 
tion for. 

BHA'GDA'RI  TENURE— 

In  a  suit  brought  by  a  bhagdur,  or 
shareholder  in  a  bhugv&r  village,  to 
recover  possession  of  a  gabhdn,  or 
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building-site,  ami  a  vddj,  or  home- 
stead,— appurtenant  to  his  bhdg, — 
from  a  stranger,  who  had  purchased 
at  an  auction  sale  a  building  erected 
on  the  gabhun  by  a  third  j»erson  with 
the  bhugdurs  consent  : 

Held  (reversing  the  decision  of  the 
District  Court)  that  the  purchaser 
of  the  building  had  only  acquired  a 
right  to  remove  the  building  ma- 
terials, and  that  he  had  no  right,  by 
reason  of  his  having  purchased  the 
building,  to  continue,  without  the 
bhugdurs  consent,  in  possession  of  ' 
the  gabhun  and  vi'd'i,  which,  by  the 
Bhagdari  Act,  could  not  be  alienated 
apart  or  separately  from  the  bhdg, 
or  some  recognised  subdivision  there- 
of. Prdnjivan  Govan  v.  Jaishankar 
Bhigvdn.  a.c.j.  46 

BILL  OF  LADING— 

The  defendants,  carriers  between 
Hongkong  and  Bombay,  by  a  con- 
dition annexed  to  their  bill  of  lad- 
ing, stipulated  that  they  should  not 
be  responsible  for  damage  to  goods 
arising  from  insufficiency  of  pack- 
age. 

The  plaintiff  shipped  certain  goods  in 
the  defendants'  steamer  in  packages 
which,  though  in  fact  insufficient, 
were  packages  of  the  kind  ordina- 
rily used  for  the  conveyance  of  such 
goods  from  Hongkong  to  Bombay. 

On  their  being  landed  in  Bombay  it 
was  found  that  packages  were  more 
or  less  broken,  and  that  the  con- 
tents were  in  some  instances  injured, 
and  had  to  a  small  extent  escaped 
from  the  packages. 

In  an  action  brought  to  recover  dam- 
ages in  respect  of  such  injury,  it 
was  held— 


That  evidence  of  mercantile  usage  or 
of  custom  would  be  admissible  to 
show  that  the  words  insufficiency  of 
package  should  not  be  taken  in 
their  ordinary  sense,  but  as  mean- 
ing insufficient  according  to  a  spe- 
cial custom  of  the  China  trade. 

Held,  also  that  evidence  of  these 
packages  being  ordinary  China 
packages,  and  of  such  packages 
having  been  always  carried  by  the 
defendants  without  objection,  was 
not  sufficient,  in  the  absence  of 
proof  of  negligence,  to  fix  the  de- 
fendants with  liability  for  damage 
done  to  them,  there  being  no  proof 
that  it  had  been  the  practice  either 
of  the  defendants,  or  any  other 
shipowners  protected  by  a  similar 
clause  in  their  bill  of  lading,  to  make 
compensation  for  injury  to  goods 
contained  in  such  packages — P. 
and  O.  Steam  Navigation  Com- 
pany v.  Mdnikji  Nasarvdnji  Pud- 
s/td.  o.cj.  169 

BONA  FIDE  PROCEEDING  WITH- 
IN PRECEDING  THREE  YEARS. 
— See  Execution  of  Decree,  Ap- 
plication for. 

BONA  FIDES. —See  Irregularity 
"not  affecting  the  merits  of 
the  case." 

BOUNDARIES— 

In  a  case  where  boundaries  of  land  are 
disputed,  an  appeal  from  the  Mam- 
latdur  lies  to  the  Collector.  A  Dis- 
trict Judge  has  no  power  to  entertain 
such  an  appeal.  Appeal  referred 
to  the  Collector  under  Act  XVI. 
of  1838.  Ndrdyan  Vyanhatesh 
Ddmle  v.  Dhondu  Dt'modhar  et  al. 

a.c.j.  167 
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BURDEN  OF  PROOF — 

In  a  suit  to  prevent  the  defendants  from 
obstructing  the  plaintiff  in  his  enjoy- 
ment of  the  fruits  of  certain  trees, 
which  he  claimed  as  heir  of  a  per- 
son who  purchased  that  right,  the 
defendants  denied  the  existence  of 
the  right,  and  alleged  possession  and 
enjoyment  in  themselves. 

Held  that  the  District  Judge,  in  ap- 
peal, having  found  the  possession 
and  enjoyment  to  be  in  the  defend- 
ants, was  right  in  throwing  upon 
the  plaintiff  the  burden  of  proving 
his  tille  to  the  trees  or  their 
produce. 

Rule  of  Evidence  with  reference  to 
ancient  documents  stated.  IMddt 
Rumdua  v.  Kdshirum.        a.c  J.  GO 

See  Hindu'  Law,  2-  IRREGULARITY 

w  NOT  AFFECTING  THE  MERITS  OF 
THE  CASE." 

CANTONMENT  MAGISTRATE — 

A  European  British  subject,  not  be- 
longing to  or  connected  with  the 
army,  who  resides  within  a  Canton- 
ment, is  amenable  to  the  jurisdic- 
tion of  a  Cantonment  Joint  Magis- 
trate, under  Sec  i.  of  Act  III.  of 
1859. 

Where  a  pleader  resides  within  the 
limits  of  a  cantonment  and  prac- 
tises as  a  pleader  within  the  juris- 
diction of  a  Small  Cause  Court, 
both  the  Cantonment  Magistrate 
and  the  Small  Cause  Court  Judge 
have  concurrent  jurisdiction  over 
him  to  the  amounts  respectively 
cognisable  by  them. — Shipurji 
Jeh'mgir     v.     Richard  Morgan. 

a.cj.  187 


CAPIAS  AD  SATISFACIENDUM, 
WRIT  OF.  —  See  SHERIFF'S 
POUNDAGE. 

CAUSE    OF    ACTION    "  HEARD 
AND  DETERMINED"— 

A  suit  was  brought  in  the  Court  of  a 
Munsif,  who  gave  judgment  for  the 
plaintiffs,  but  his  decree  was  re- 
versed by  the  District  Judge,  on  the 
ground  that  the  claim  was  impro- 
perly valued.    A  second  suit,  on 
the  same  cause  of  action,  was  then 
brought  iu  the  Court  of  the  Munsif, 
who  again  decided  for  the  plaintiffs  ; 
but  his  decree  was  reversed  by  the 
District  Judge,  on  the  ground  that 
the  suit  was  prohibited  by  Reg-  II. 
of  1827,   Sec.  xxi.    The  High 
Court,  on  special  appeal,  reversed 
that  decision,  and  remanded  the 
suit;  and  the  District  Judge  then 
threw  out  the  claim.,  under  Sec.  2 
of  Act  VIII.  of  1 859,  on  the  ground 
that  the  cause  of  action  had  already 
been  heard  and  determined.    In  a 
second  special  appeal  against  this 
decision  : — 

Held  that  the  plaiutiffs  were  not 
precluded  from  presenting  a  fresh 
plaint  in  respect  of  the  same  cause 
of  action  ;  and  that  the  case  came 
within  the  spirit  of  Sec.  30  of  Act 
VIII-  of  1859  ;  as,  there  being  no 
express  power  given  by  the  Code 
to  reject  a  plaint  after  it  had  been 
registered  by  reason  of  the  claim 
being  improperly  valued,  the  doing 
so  ought  to  have  only  the  same 
effect  as  if  the  plaint  had  been 
originally  rejected—  Dullabh  Jogi 
et  al.  v.  Kdrthjan    Lakhu  et  al. 

a.c  j.  HO 
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CAUSING  HURT. —  See  Criminal 
Procedure  Code,  Sec.  404,  2. 

CERTIFICATE  OF  ADMINISTRA- 
TION— 

Held  that  where  the  Court,  under 
Sec.  11  of  Act  XX.  of  1864 
(Minors'  Act),  directs  a  certificate 
of  administration  to  the  estate  of  a 
minor  to  be  granted  to  ihe  Collec- 
tor of  a  district,  such  certificate 
must  extend  to  the  moveable  as  well 
as  the  immoveable  estate  of  the 
minor.  Lakshmibui  v.  Ganesh  An- 
Uji  et  al  a.c.j.  129 

CERTIFICATE  OF  HEIRSHIP— 
A  certificate  of  heirship  granted  under 
Reg  VIII.  of  1827  is  not  prima 
facie  evidence  that  the  holder  of  it 
is  the  rightful  heir  of  the  deceased. 
The  effect  of  such  certificate  is 
merely  to  give  security  to  persons  in 
possession  of  or  indebted  to  the  estate 
of  the  deceased  in  dealing  with  such 
holder  as  the  legal  representative  of 
the  deceased.  Shripat  RCmchandra 
Kulkarni  v.  Vithoji  valad  Malhdrji 
PdtUet  al.  a.c  j.  178 

CHARGE. — See  Attempt  to  Murder. 
CHARTER — 

43  Eliz.  o  c  j.  27,  28 

7  Jac  I.  o.c.j.  28 

20  Jac.  I-  o.c.j.  28 

13  Car.  II.  o.c.j.  28,  29,  3!,  35,  38, 

4G,  49 

20  Car.  II.  o.c.j.  17,  35,  4G,  49,  54, 

139,  143 


25  Car.  II. 
28  Car.  II. 
35  Car.  II. 
2  Jac. II. 
5  Wm.  &  Mary. 
10  Wm.  III. 
13  Geo.  I. 


o.c.j.  46,  54 
o.c.j.  46 
o.c.j.  46,  49,  52 
o.cj.  52 
o  c  j.  53 
o.c  j.  35 
o.c.j.  54, 1 13 


I  Geo-  II.  o.c.j.  57 

26  Geo.  II.  o.c.j.  57 

14  Geo.  III.  o.c-j.  58 

38  Geo.  III.  o.c.j.  CO 

4  Geo.  IV.  o.c  j.  62 

CHATTEL  REAL. — See  Immoveable 
Property  in  Bombay. 

CHEATING  —See  Crim-  Proc.Code, 
Sec.  426. 

CIVIL  COURT. — See  Leave  to  Pro- 
secute by  Civil  Court — 

CIVIL  PROCEDURE  CODE,  a.c.j. 

90,  103,  117 

Sec.   2. — See  Cause  of  Action 
11  Heard     and  Determined." 

a.c.j.  58,  59 
Sec.  6. — See  Irregularity  "not 

AFFECTING    THE   MERITS    OF  THE 

CASE." 

Sec.  10.  a.c.j.  185 

Sec-  17. — See  Pauper  Suit,  2. 
Secs.  29  and  31.  ac.j.  112 

Sec.  36. — See    Cause    of  Action 
"Heard  and  Determined." 

Sec.  41.  a.c.j.  207 

Sec.  73.  a,c.j.  53 

Sec.  93.  a.c.j.  151 

Sec.  94.  a.c.j.  152 

Secs.  Ill  and  119.  a.c.j.  207 

Secs.  172,  173,  and  183.— See  Ir- 


regularity 


not  affecting 


»» 


the  merits  of  the  case. 

Sec  194.  a.c.j.  78 

Sec.  196.  a.c.j.  182,  184,  185 

Sec.  197.  a.c.j.  185 

Sec  204.— See  Appeal. 
Sec.  206— 

Held,  that  Sec.  206  of  Act  VIII.  of 
1859  does  not  apply  to  adjustments 
of  decrees  made  before  the  Act  came 
into  operation.  Chimnuji  BulkrUhna, 
Ex  parte.  ac.j-  85 
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See  Adjustment  of  Decree  out  of 

Court,  1,  2. 
Sec  208.  a.c.j.  120 

Sec.  226. — See  Irregular  Proce- 
dure- 
Sec.  227.  a.cj.  35,  36,  37 
Sec.  229 — See  Irregular  Proce- 
dure. 

Sec  230.  a.cj.  3/ 

Sec.  231.— See  Irregular  Proce- 
dure. 

Sec.  246.— See  Sheriff's  Sale. 
Sec.  256.  a.c.j.  164,  165 

Sec.  258 — See  Sheriff's  Sale. 
Sec.  273.— See  Sheriff's  Pound, 
age. 

Sec.  271.  o.c.j.  140,  142 

Sec,  299.— See  Pauper  Suit,1. 
Sec.  300.  a.cj.  40 

Sec.  301.— See  Pauper  Suit,  2. 
Sec.  302.  a.cj.  91m 

Sec.  308.— See  Pauper  Suit,  I. 
Sec-  347 — See  Appeal,  Dismissal 
of. 

Sec  348.  a.c.j.  197 

Sec.  350.  a.c.j.  100,  108 

Sec  359.  a.c.j.  108,  109 

Sec  3G4.  a.cj.  36 

Sec  372.  a.cj.  108 

Sec  378- — Ses  Review.  a.c.j.  90 
Secs.  379  and  380-  a.cj.  90 

Chap.  v.  a.cj.  91 

COLLECTOR — See  Certificate  of 
Administration. 

COLLISION  AT  SEA. — See  Admi- 
ralty Jurisdiction- 

COMMENCEMENT  OF  SUIT— 
Held  that  for  the  purpose  of  refund 
of  half  stamp  duty  under  Sec.  26 
of  Act  X.  of  1862,  the  hearing  of  a 
suit  in  a  Small  Cause  Court  com- 
mences when  proof  of  the  service  of 
the  summons  is  taken  on  the  day 

2  IND 


appointed  for  the  hearing  ;  and 
where  proof  of  the  service  of  the 
summons  has  been  previously  taken, 
it  must  be  considered  as  taken  at 
the  commencement  of  the  proceed- 
ings on  the  day  appointed  for  hear- 
ing. Amirchand  Jamm'dus  v-  Mag- 
gan  Amlhu.  -A.C.J.  176 

COMMISSION    TO    TAKE  EVI- 
DENCE.— See  Jurisdiction,  1. 

COMMITMENT,  INFORMAL — 

A  Court  of  Session  cannot  treat  as  a 
nullity  the  commitment  of  a  Ma- 
gistrate F-  P.  on  the  ground  that  he 
investigated  the  case,  and  committed 
the  prisoner,  without  a  formal  com- 
plaint being  made  to  him,  but 
should  proceed  with  the  trial  in  the 
usual  course.  Reg.  v.  RanchoddU 
Nathubh&i.  cr.  ca.  35 

COMPLAINT— 

A  conviction  and  sentence  by  a  Ma- 
gistrate F.  P.  under  the  Railway 
Act  reversed ;  there  being  no  com- 
plaint made  before  the  Magistrate, 
as  required  by  the  Code  of  Crim- 
inal Procedure.  Reg.  v.  Larkins. 

cr.  ca.  4 

See  Refer,  Power  to- 
COMPROMISE— See  Pension,  1. 
CONCURRENT  JURISDICTION. 

— See  Cantonment  Magistrate. 

CONSENT  OF  HEIRS. — See  Survey 
Number. 

CONSTRUCTION. — See  Act  (Bom- 
day)  No.  III.  of  I860,  Sec-  i., 
Cl.  2.  Inaam-i-Altamgha'.  Par- 
tition. Sheriff's  Poundage. 
Will. 

CONTRIBUTION.  —  See  Mainte- 
nance, 1. 

CON VEYA NCE — See  Deposit. 
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CONVEYANCING  AND  TEN. 
URES  IN  BOMBAY. — See  Im- 
moveable Property  in  Bombay. 

CONVICTION  ON  SEVERAL 
CHARGES — 

Where  n  person,  though  charged  un- 
der two  heads,  was  found  guilty  of 
what  was  substantially  but  one 
offence :  — 

Held,  that  it  was  improper  for  the 
Session  Judge  to  record  a  convic- 
tion under  two  sections  of  the  In- 
dian Penal  Code ;  and  thereupon 
to  award  a  punishment  of  two  years' 
imprisonment  in  excess  of  what  the 
law  prescribed  for  the  offence  com- 
mitted.   Beg.   v.    Zorti  Karubeg. 

cr.  ca.  12 

COOKE,  HUMPHREY,  TREATY 
OF. — See  Immoveable  Property 
in  Bombay,   oc.j.33,  34,  et  passim- 

COPARCENARY.  —  See  Partition- 
COPY  OF  LEASE. — See  Leavb  to 
Prosecute  by  Civil  Court. 

CO-SIIARERS.— See  Limitation,  1. 
COSTS — 

An  improper  exercise  of  discretion  in 
awarding  costs — against  which  a 
Regular  Appeal  would  lie —is  no 
ground  for  allowing  a  special  appeal; 
unless  the  award  is  contrary  to  some 
particular  law  on  the  subject- 
Amirsuheb  najizidlu  v.  Jamshedji 
Rustamji-  a.c.j-  41 

See  Admiralty  Juiusdiction- 

COUNTER  CLAIM.-See  Juris- 
diction, 1 . 

CREDITS  BY  AGREE M E NT. — See 
Jurisdiction,  1. 

CRIMINAL  BREACH  OF  TRUST. 
— See  Crim.  Proc.  Code,  Sec.  404, 
3  ;  and  Sec.  426. 


CRIMINAL     INTIMIDATION.  — 

See  Conviction  on  Several 
Charges. 

CRIMINAL  MISAPPROPRIATION. 
— See  Crim.  Proc.  Code,  Sec. 
404,  3. 

CRIMINAL  PROCEDURE  CODE— 

Sec.  31.— See  Jurisdiction,  3. 
Sec.  62.  a.c.j.  154 

Sec.  66— 

On  a  reference  by  a  Session  Judge, 
convictions  and  sentences  by  a 
Magistrate  F.  P.,  reversed,  as  the 
record  of  the  case  did  not  disclose 
that  the  accused  had  committed 
any  offence.  Reg.  v  Ganu  bin 
Krishna  Gurav.  cr.  ca.  25 

Sec.  68.  CR.  ca.  31 

Sec.  131-  a.c.j.  154 

Sec-  163-  cr.  ca.  6,  7 

Secs.  169  and  170. — See  Leave  to 

Prosecute  by  Civil  Court. 
Sec.  244.  cr.  ca.  29 

Sec.  257-  CR.  ca.  26,  27 

Sec.  265.— See  Crim.  Proc.  Code, 
Sec  66. 

Sec.  277— 

On  a  reference  by  aDistrict  Magistrate, 
a  sentence  passed  by  a  Magistrate 
F.  P.,  in  a  case  submitted  to  him 
by  a  Second  Class  Subordinate  Ma- 
gistrate, under  Sec.  277  of  the  Crim. 
Proc.  Code,  annulled  :  as  the  Ma- 
gistrate of  the  District  alone  had 
power  to  dispose  of  cases  under  that 
section.    Reg.  v.  Kuberio  Ratno. 

CR.CA-  8 

Sec.  308.  —  See  Judicial  Pro- 
ceeding, 1. 

Sec.  318 — See  Judicial  Pro- 
ceeding, 2. 

Sec.  359.  cr  ca.  36 
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Sec.  404— 

1.  In  a  case  referred  by  a  District  Ma- 
gistrate, under  Sec.  431  of  the  Crim- 
Proc.  Code,  on  the  ground  that  the 
sentence  was  illegal  :  because  the 
charge  should  have  been,  under  Sec. 
324  of  the  Penal  Code,  for  causing 
hurt  by  means  of  a  heated  substance, 
— an  offence  which  the  Second  Class 
Subordinate  Magistrate  had  no 
jurisdiction  to  try  ;  and  not  under 
Sec.  323,  for  causing  hurt,  of 
which  offence  the  accused  had  been 
convicted  : — 

The  Court  passed  no  order  ;  as  it  did 
not  think  it  right,  under  the  cir- 
cumstances of  the  case,  to  direct  the 
re-trial  of  the  accused  on  the  proper 
charge.    Reg.  v.  Ambu  kom  Girsoji 

CR.CA.  1 

2.  In  a  case  referred  by  a  District 
Magistrate,  under  See.  427  of  the 
Crim  Proc.  Code,  on  the  ground 
that  the  charge  should  have  been 
under  Sec.  324  of  the  Penal  Code 
— an  offence  not  within  the  cogni- 
sance of  a  Second  Class  Subor- 
dinate Magistrate;  and  not  under 
Sec.  323 

The  Court  passed  no  order  ;  and  re- 
marked that  the  case  should  not 
have  been  referred  under  Sec.  427, 
which  applies  only  to  the  Court  of 
Session  acting  in  appeal  from  a  court 
subordinate  to  it.  Reg.  v«  Naboji 
valad  Vithoji,  cr.ca.  2 

3.  In  a  case  referred  by  a  District  Ma- 
gistrate, on  the  ground  that  the 
accused  had  been  convicted,  under 
Sec  403  of  the  Penal  Code,  of  dis- 
honest misappropriation  of  pro- 
perty; whereas  the  charge  should 
have  been,  under  Sec.  400,  of  crimi- 
nal breach  of  trust    an  offence  not 


within  the  cognisance  of  the  Second 
Class  Subordinate  Magistrate,  who 
passed  the  sentence  :  — 
The  Court  annulled  the  conviction 
and  sentence  ;  and  directed  the  case 
to  be  tried  before  a  proper  court. 
Reg.  v.  Ganu  valad  Rdinchandra. 

CR.CA.  3 

See   Judicial    Proceeding,  l«  2 

cr.ca.  37 

Sec.  426— 

On  a  reference  by  a  District  Magis- 
trate under  Sec-  434  of  the  Crimi- 
nal Procedure  Code,  where  the 
conviction  by  a  Subordinate  Magis- 

„  trate  was  for  cheating,  when  it 
should  have  been  for  criminal 
breach  of  trust,  for  which  the 
punishment  awarded  was  a  legal 
one  : — 

Held,  that  there  was  no  occasion  for 
the  Court  to  interfere  with  the  con- 
viction or  sentence.  Reg.  v.  Bu- 
bdji  bin  Bhati  et  a!.         cr.ca.  16 

Sec.  427.—$ee  Crim.  Proc.  Code, 
Sec  404,  2.  cr.  ca.  3 

Sec.  434—  See  Act  VI.  of  ISG 1 
{Whipping).  Crim.  Proc  -  Code, 
Sec  404,  1.  Crim.  Proc.  Code, 
Sec.  420.    cr.ca.  4,  5,  6,  7,  8,  13, 

30,  34,  38 

Sec.  439.  cr.  ca.  3G 

CROSS-SUIT. — See  Admiralty  Ju- 
risdiction. 
CUSTODY,  DISCHARGE  OF  DEBT- 
OR FROM. — See  Sheriff's  Pound- 
age. 

CUSTOM. — See  Bill  of  Lading. 

DAMAGES. — See  Admiralty  Juris- 
diction.   Public  Road. 

DEATH  OF  PLEADER.  —  See  Ap- 
peal, Dismissal  of- 

"  DEBT  LEVIED  BY  EXECUTION/* 
— See  Sheriffs  Poundage. 
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DECREE. — See  Judgment  of  Dis- 
trict Judge- 

DECREE  FOR  DELIVERY  OF 
LAND. — See  Irregular  Proce- 
dure- 

DECREE,  STAYING  EXECUTION 
OF.— See  Pendency  of  Appeal. 

DEPOSIT — 

In  a  suit  by  a  purchaser  of  immoveable 
property  to  recover  a  deposit,  paid 
hy  him  on  account  of  the  purchase- 
money  to  the  auctioneer  ;  the  vend- 
or having  refused  to  convey  to  the 
purchaser,  save  by  a  deed,  which 
thould  describe  the  premises  by  re- 
ference to  another  deed,  not  6hown 
to  the  purchaser  at  the  auction,  and 
of  the  contents  of  which  he  had  not 
then  any  notice  : — 

lleld  (1)  that  the  purchaser  wns  not 
bound  to  have  tendered  a  convey-  j 
ance  engrossed  to  the  vendor  for  j 
execution,  together  with  the  residue 
of  the  purchase-money,  before  suing 
to  recover  the  deposit ;  and  (2)  that 
the  money,  having  been  deposited 
with  the  auctioneer  as  a  stakeholder, 
and  being  in  his  hands,  the  action  to 
recover  it  lay  against  the  auctioneer, 
and  not  against  the  vendor.  Es- 
saji  Jfdamji  V.  Bhimji  Purshotam. 

o.cj.  125 

DEPOSITARY — See  Limitation,  3- 

DHOTRA. — See  Silk. 

DIRECTORS. — See  Purchase  ultra 
vires. 

DISCRETION. — See  Costs.  Review. 
DISTRICT  JUDGE. — See  Judgment 

of  District  Judge. 
DISTRICT    MAGISTRATE.  —  Set 

Crim.  Proc.  Code,  Sec.  277.  Refer, 

Power  to,  1-  Reference. 
DISQUALIFICATION—  See  Hindu' 

Law,  1 


DISTRIBUTION,    STATUTES  OF 

o.cj.  23 

DOCTRINE  OF  MITA'KSIIARA'. — 

See  Partition. 
DUMBNESS. — See  Hindu'  Law,  1. 
EMPHYTEUSIS. — See  Immoveable 

Property  in  Bombay. 
ENFEOFFMENT — See  Immoveable 

Property  in  Bombay. 
ENGLISH  LAW. — See  Limitation,  3. 
ENGLISH  LAW,  INTRODUCTION 
OF,  INTO  INDIA. — See  Immove- 
able Property  in  Bombay. 
ERROR  IN  LAW. — See  Irregular- 
ity "not  affecting  the  merits 
of  the  case." 
ERROR    OR  DEFECT  IN  PRO- 
CEEDINGS. —  See   Crim.  Proc. 
Code,  Sec.  426. 
ESTATE  OF  INHERITANCE. — See 
Immoveable  Property  in  Bom- 
bay. 

EUROPEAN  BRITISH  SUBJECT.— 

See  Cantonment  Magistrate. 
EVIDENCE . — See  Certificate  of 

Heirship. 
EVIDENCE  OF  CUSTOM,  WHEN 
ADMISSIBLE. — See  Bill  of  La- 
ding. 

EVIDENCE,    QUESTION  OF. — See 
Silk. 

EXAMINATION  OF  WITNESSES 
IN  COURT  OF  FIRST  IN- 
STANCE. —  See  Irregularity 
"not  affecting  the  merits  of 
the  case." 
EXECUTION —  See  Appeal.  Sher- 
iff's Poundage. 
EXECUTION  OF  DECREE— 

The  High  Court  should  not,  in  the 
exercise  of  it>  extraordinary  powers, 
give  an  appeal  in  a  ease  where 
the  law  provides  none 
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Nor  should  the  Court,  in  the  exercise 
of  those  powers,  interfere  when 
such  interference  would  have  the 
effect  of  working  an  injustice. 

A  District  Judge  has  power  to  review 
an  order  passed  by  him  on  appeal, 
in  an  application  in  the  execution 
of  a  decree.  Natuyinhhai  LalbhAi 
V.  Ga  »gukrishna  liulkrishna  and 
another.  a. C.J.  87 

See  Civ.  Proc-  Code,  Sec.  20G.  Ir- 
regular Procedure.  Mesne 
Profits. 

EXECUTION  OF  DECREE,  APPLI- 
CATION FOR— 

A  District  Judge  having  held  that  an 
application  to  execute  a  decree  did 
not  prevent  the  operation  of  Sec. 
xx.  of  Act  XIV.  of  1859,  it  having 
been  struck  off  because  the  appli- 
cant did  not  pay  battii: — the  High 
Court  reversed  the  order,  and  direct- 
ed the  Judge  to  determine  whe- 
ther the  former  application  to  exe- 
cute the  decree  was  bond  fide,  not- 
withstanding buttu  was  not  paid. 
Dalvi  v.  Lxkshuman  JIari  PAtil. 

ac.j.'hG 

EX  PARTE  HEARING — 

Held  that  the  hearing  of  a  suit  in 
which  a  pleader  was  duly  appointed 
on  behalf  of  the  defendant  but  not 
instructed  to  answer,  or  instructed 
not  to  answer  at  all,  was  an  "  ex 
parte  hearing,  and  that  no  appeal 
lay  from  a  judgment  passed  in  such 
suit.  Bhim&churya  bin  VyankatA- 
chary  a  v.  FakiruppA  bin  A'nand- 
tippA.  a-c.j.  206 

EXTRAORDINARY  JURISDIC- 
TION.— See  Jurisdiction,  2. 

FAMILY  CUSTOM 

Evidence  of  the  acts  of  a  single  family 
repugnant  or  antagonistic  to  the 


general  law  will  not  establish  a 
valid  custom  or  usage  enforceable 
in  a  Court  of  Justice. 
Tara  Chand  v.  Reeb  Ram  (3  Mad. 
II.  C.  Rep-  50)  followed.  Mudhav- 
ruv  Ruyhavendra  v.  BAlkrishna 
Rayhavendra.  A.C.J.  113 

FAMILY  PROPERTY. — See  Parti- 
tion. 

FEES. — See  Sheriff's  Poundage- 

FEUDAL  TENURES. — See  Immove- 
able Property  in  Bombay. 
FINE. — See  Refund. 

FORA'S,  DERIVATION  OF  WORD. 

o.c.j.  40 

FORA'S  LANDS— See  Immoveable 
Property  in  Bombay. 

FOREIGNER. — See  Jurisdiction,  3. 
FREEHOLD    OF  INHERITANCE 

IN    BOMBAY — See  Immoveable 

Property  in  Bombay. 
FRESH  PLAINT.— See  Cause  of  Ac. 

tion  "  Heard  and  Determined." 
GABHA'N. — See  Bha'gda'riTenure. 
GA'IKWA'D. — See  Jurisdiction,  2. 
GIFT  OF  LAND — 

Held  that  a  gift  of  land  is  not  com- 
plete, by  Hindu  law,  without  pos- 
session or  receipt  of  rent  by  the 
donee.  Harjivan  A'nandram  v. 
Ndran  HaribMi.  a.cj.  31 

See  Permissive  Occupancy. 

GRANT  OF  LAND. — See  Inaam-i- 
Altamgha'. 

GUARDIAN. — See  Minor. 

HEARING  OF  SUIT. — See  Com- 
mencement of  Suit. 

HEIRS,  CONSENT  OF.— See  Limit- 
ation, 2. 

HINDU'  LAW—  [ 

1.  Dumbness,  if  from  birth,  is  a 
cause  of  disherison  in  females  as 
well  as  in  males. 
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A  Hindu  widow  born  dumb  is,  accord- 
ing to  the  law  prevailing  on  this 
side  of  India,  incapable  of  inherit- 
ing from  her  husband. 

Such  widow  is,  however,  entitled  to 
her  stridhan,  and  to  maintenance 
out  of  the  property  of  her  deceased 
husband. 

Case  remanded  to  have  the  widow 
made  a  party  to  the  suit,  that  it 
might  be  determined  whether  she 
was  born  dumb,  and  if  so,  that  the 
amount  of  her  stridhan  and  of  her 
maintenance  might  be  ascertained. 
Vallabhv&m  Shimiarayan  v.  B&i 
Harigangd.  a.c-j-  135 

2.  By  Hindu  law,  the  burden  of 
showing  of  what  separate  property 
consists,  lies  upon  the  person  who 
alleges  the  property  to  be  separate. 

A  person  lending  money  on  the  se- 
curity of  the  property  of  an  undi- 
vided Hindu  family,  is  bound  to 
make  inquiries  as  to  the  necessity 
that  exists  for  such  loan.  If  he 
lends  the  money  after  reasonable 
inquiry,  and  bond  fide  believing  it 
will  be  properly  expended,  he  is  not 
bound  to  see  to  the  application  of 
it.  The  rule  is  the  same  whether 
all  the  members  of  the  family  are 
adults  or  minors. 

Authorities  bearing  on  the  question 
of  the  onus  probandi  in  such  cases 
cited.  Gaiie  Bhive  Parab  et  aL  v. 
Kane  Bhive  et  aL  a.c.j.  169 

See  Adoption,  1,  2.  Family  Cus- 
tom. Gift  of  Land.  Partition. 
Registration,  5. 

HINDU'  WIDOW. — See  Hindu'  Law, 
1.  Incontinence.  Maintenance, 
1,  2. 


HUSBAND  AND  WIFE.— See  Land- 
lord and  Tenant. 

ILLEGAL  ORDER. — See  Judicial 
Proceeding,  1. 

IMMOVEABLE  PROPERTY.  —  See 
Deposit.  Limitation,  3.  Mesne 
Profits.    Sheriff's  Sale. 

IMMOVEABLE  PROPERTY  IN 
BOMBAY— 

Immoveable  property  situated  in  the 
Island  of  Bombay  conveyed  in  1859, 
to  N.  and  his  wife  (Parsis),  their 
heirs,  executors,  administrators, 
and  assigns,  was  subsequently  mort- 
gaged by  N.  and  his  wife,  but  the 
mortgagee  did  not  enter  into  pos- 
session. Afterwards,  in  1861,  N. 
alone  entered  into  an  agreement 
with  the  plaintiffs  to  give  them  a 
lease  of  that  property  for  five  years, 
the  plaintiff's  being  willing  to  accept 
that  lease  with  such  title  as  N. 
could  confer  : — Held  that,  notwith- 
standing the  non-concurrence  of  the 
mortgagee  and  of  N.'s  wife,  N. 
must  specifically  perform  his  agree- 
ment. 

Held  also  that  it  was  unnecessary, 
under  such  circumstances,  to  con- 
sider whether  the  estate  of  N-  and 
his  wife  in  the  property  were  chat- 
tel real,  or  real  estate  :  for,  if  it 
were  chattel  real,  N.,  by  his  mari- 
tal right,  according  to  English  Law 
(which  in  this  case  applied),  might 
dispose,  either  wholly  or  in  part,  of 
her  interest ;  and  if  the  property 
were  realty,  the  lease  by  N.  would 
at  all  events  bind  her  for  the  term 
of  five  years,  if  N.  should  so  long 
live. 

Assuming  the  property  to  be  realty, 
Semble  that  on  N.'s  death  before 
the  expiration  of  the  term  of  five 
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years,  the  lease  would,  as  against 
the  wife  surviving,  be  voidable  only, 
and  not  void. 

The  non-concurrence  of  the  mortgagee 
could  not  prevent  the  right  of  the 
plaintiffs  to  a  specific  performance 
by  N.  of  the  agreement,  because  N. 
should  either  himself  redeem  the 
mortgage,  or  permit  the  plaintiffs 
to  do  so. 

The  proposition,  laid  down  by  the 
Judge  of  the  Division  Court,  that 
all  immoveable  property  in  Ijombay 
was  of  the  nature  of  chattel  real, 
and  that  there  was  not  any  pro- 
perty of  the  nature  of  freehold  of 
inheritance  in  that  island,  disap- 
proved of  and  denied,  as  being  irre- 
concilable with  Royal  Charters, 
Acts  of  Parliament  and  of  the  Le- 
gislative Council  of  India,  decisions 
of  the  Courts  both  in  India  and 
England,  and  the  tenures  of  land 
and  practice  of  conveyancers  in 
Bombay. 

The  tenure  of  land  in  Bombay  under 
the  Portuguese  was  of  a  feudal 
character. 

Creation  and  tenure  of  the  ancient 
Manor  of  Mazagon  described. 

Doctrine  that  the  fief  of  the  Middle 
Ages  has  sprung  from  the  Roman 
tenure  in  emphyteusis,  mentioned. 

Ceremonies  of  enfeoffment  and  livery 
of  seisin  in  Bombay. 

The  nature  and  results  of  Governor 
Aungier's  Convention  stated ;  and 
the  origin  of  "pension  and  tax"  in 
Bombay  traced. 

Treaty  of  the  23rd  of  June  16G1,  be- 
tween Charles  II.  and  the  King  of 
Portugal,  considered. 

The  treaty  in  1664-65,  by  Mr.  Hum- 
phrey Cook  with  the  Viceroy  of 
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Goa,  was  entered  into  without  au- 
thorisation by  the  Crown  of  Eng- 
land or  the  Crown  of  Portugal, — 
was  not  ratified  bv  either, — was 
expressly  repudiated  by  the  former, 
and  never  was  of  "any  force. 

Doe  d.  De  Silveira  \.  Texeira,  2  Mor- 

Dig.  250,  observed  upon. 
Lex  Loci  Report  of  the  Indian  Law 
Commissioners,  and  the  introduc- 
tion of  English  law   into  India, 
discussed. 

Distinction  taken,  with  reference  to 
the  observations  of  Lord  Kingsdown 
as  to  Calcutta  in  the  Advocate 
General  v.  Ranee  Surnomoye  Dossee 
(9  Moo.  Ind.  App.  425,  42G),  be- 
tween Bombay,  which  was  held  by 
the  English  in  full  sovereignty,  and 
Calcutta,  which  was  merely  held  by 
them  as  a  factory. 
Statement  of  the  circumstances  which 
led  to  the  passing  of  Stat.  9  Geo. 
IV.,  c.  33  (Fergusson's  Act),  and 
also  of  those  which  led  to  the  pass- 
ing of  Act  IX.  of  1837  (relating 
to  the  immoveable  property  of 
Pur  sis).  Naoroji  Berdmji  v.  Rogers. 

O.CJ.  1 

INAAM-I-ALTAMGHA' — 

A  grant  in  inaam-i-altamgha  to  N 
and  his  children,  "and  their  de- 
scendants in  lineal  succession,  for 
generation  after  generation,  in  per. 
petuity  and  for  ever,  "  which  was 
unburdened  with  any  condition  as 
to  prospective  service,  and  free  from 
any  religious,  charitable,  or  other 
trust,  Held  to  confer  an  alienable 
estate. 

Grants  of  land  revenue  for  religious 
and  charitable  purposes,  or  for  the 
future  rendition  of  civil  or  military 
service  to  the  State,  considered,  and 
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to  some  extent  classified ;  and  the 
enactments  and  authorities,  histori- 
cal and  legal,  relating  to  the  ques- 
tion of  their  alienability,  mentioned. 
Krishnaruv  Ganesh  v.  Rangr&e  et 
ah  *  a.cj.  1 

INA'MDA'R — 

An  intindars  to  whom  a  village  has 
been  granted  by  Government, 
though  bound  to  respect  all  exist- 
ing tenant  rights,  {flounder  no  obli- 
gation to  grant  unoccupied  lands 
in  "  suti"  or  other  permanent 
tenure,  or  to  re-grant  on  the  same 
tenure  lapsed  suti  lands  ;  nor  docs 
the  mere  taking  up  of  lands  in  such 
a  village  constitute  the  occupiers 
suti  tenants. 

An  hu'mdtirs  agent  cannot,  without 
express  authority  from  his  principal, 
grant  lands  on  suti  or  other  per- 
manent tenure.— Nasarvunji  Hor- 
masji  et  al  v.  N&ruyan  Trimbak 
PdtUetal.  a.cj.  125 

INCONTINENCE— 

a  Pardesi  Hindu  residing  atNasik, 
died  leaving  two  widows,  B-  and  P. 
B.,  who  was  the  first  wife,  though 
not  incontinent,  had  been  turned 
out  of  his  house  by  her  husband 
some  time  after  he  married  P.  by 
pi'it. 

In  a  suit  by  B.  to  recover  a  moiety  of 
D.'s  estate,  P.,  while  admitting  that 
she  herself  had  been  leading  a  life 
of  prostitution  since  D.'s  death, 
resisted  a  partition  of  his  estate,  on 
the  grounds  that  B-  had  since  D.'s 
death  cohabited  with  M.,  and  sub- 
sequently married  with  R. — both  of 
which  allegations  B.  denied  : — 

Held,  that,  though,  by  Hindu  law, 
incontinence  excluded  a  widow  from 


succession  to  her  husband's  estate, 
yet  if  the  inheritance  were  once 
vested,  it  was  not  liable  to  be  divest- 
ed, unless  her  subsequent  incon- 
tinence were  accompanied  by  degra- 
dation ;  but  that,  by  Act  XXI.  of 
1850,  deprivation  of  caste  can  no 
longer  be  recognised  as  working  a 
forfeiture  of  any  right  or  property, 
or  affecting  any  right  of  inheritance. 
Held,  however,  also,  that  if  B.  had 
duly  remarried,  she  would  cease  to 
have  any  right  to  recover  or  hold 
any  part  of  her  late  husband's  pro- 
perty ;  and,  as  the  District  Judge, 
on  appeal,  had  left  the  fact  of  B.'s 
remarriage  unascertained,  that  his 
decree  must  be  reversed,  and  the 
case  remanded  for  a   finding  on 
that  question.    Purvati  v-  Bhilcu. 

a.cj,  25 

INDIAN  PENAL  CODE.    a.c  j.  117 

CRCA.  24 

Sec-  21.  a.c  j.  95 

Sec.   30.  —  See  Leave:  to  Prose- 
cute by  Civil  Court. 
Sec.  33.  cr.  ca.  20 

Sec.  75. 

A  prisoner  convicted,  under  Sec  380 
of  the  Indian  Penal  Code,  of  theft 
in  a  building  used  for  the  custody 
of  property,  was  sentenced,  under 
Sec.  75,  to  fourteen  years'  trans- 
portation, as  he  had  been  previous- 
ly convicted  thirteen  times  of  of- 
fences now  punishable,  under  Chap. 
XVII.  of  the  Code,  with  imprison- 
ment for  three  years  or  upwards. 

Held  that,  as  all  the  previous  convic- 
tions were  prior  to  the  passing  of 
the  Indian  Penal  Code,  the  present 
offence  was  not  punishable  under 
Sec.  75.    Reg  v.  Kushyu  bin  Yew. 

cr.  ca.  11 
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Sec  109.  cr.  ca.  28 

Secs.  193  and  196.  cr.  ca.  29 

Sec.  209.  cr.  ca  30 

Sec  228 — See  Prevarication.  Re- 
fusing to  Answer  Questions. 
Sec-  294.  cr.  ca.  25,  2C 

Secs.  299,  300,  and  307.— See  At- 

tempt  to  Murder. 
Secs.  323  and  32*.— See  Crim- 

Proc.  Code,  Sec-  404,  I,  2. 
Sec.  380. — See  Ind.  Pen.  Code, 
Sec.  75. 

Sec.  381.  cr.  ca.  34 

Sec.    403. —  See    Crim.  Proc 

Code,  Sec.  404,  3, 
Sec.  405.  cr.  ca.  16 

Skc.  406 — See  Crim.  Proc.  Code, 

Sec.  404,  3. 
Sec.  411. 
Secs.  412  and  414. 
Sec.  417- 
Sec.  419- 

Secs.  425  and  426. 
Sec.  457. 
Secs.  463  and  467. 
Skc  171. 

Secs.  475  and  476- 

Secs.  506  and  507- 

Sec.  511 — See  Attempt  to  Mur- 
der, cr.  ca.  33 

Chap,  xvii — See  Ind.  Pen.  Code, 
Sec.  75. 

INHERITANCE—  See  Hindu' Law, I. 

INSUFFICIENCY  OF  PACKAGE.— 
See  Bill  of  Lading- 

INTEREST.  —  See  Lease.  Limita- 
tion, 1. 

IRREGULARITY.  —  See  Auction 
Sale.     Judgment    of  District 

Judge- 
irregularity  "NOT  AFFECT. 
ING  THE  MERITS  OF  THE 
CASE 

A  suit,  instituted  in  the  Court  of  the 
3  ind 


cr.  ca.  38,  39n 
cr.  ca.  39m 
cr.  ca.  16 
cr.  ca.  33 

CR.  CA.  15 
CR.  CA.  5 
CR.  CA.  29 

cr.  ca.  28,  29 

CR.  CA.  22 
CR.  CA.  19 


Principal  Sadr  Amfn,  was  trans- 
ferred, under  Sec.  6  of  Act  VI 11. 
of  1859,  to  the  Court  of  the  Munsif 
who  took  further  evidence,  and 
decreed  in  favour  of  the  plaintiff. 
The  defendrtiit  appealed  to  the  Dis- 
trict Court,  on  the  ground  (amougst 
others)  that  part  of  the  evidence 
had  been  taken  by  the  Principal 
Sadr  Ai:i  in  ;  and  the  District  Judge 
reversed  tJ»:  Munsifs  decree,  not 
on  this  ground,  but  on  the  merits. 
The  plaintiff  then  appealed  to  the 
High  Court,  objecting  that  the  suit 
had  been  illegally  decided  by  the 
Munsif,  upon  evidence  recorded  by 
the  Principal  Sadr  Anu'n  ;  and  that 
the  onus  of  proving  the  boni  fides 
of  the  transaction  which  was  the 
subject-matter  of  the  suit  was 
thrown,  by  the  District  Judge,  on 
the  plaintiff,  instead  of  on  the  de- 
fendant, who  alleged  the  want  of 
it:— 

Held  (1)  That  the  Munsif  s  having 
used  the  evidence  recorded  by  the 
Principal  Sadr  Amni,  was  only  an 
irregularity,  which  was  waived  by 
the  plaintiffs  not  requiring  the 
witnesses  to  be  examined  again,  and 
proceeding  with  the  suit,  and  pro- 
ducing other  witnesses  to  be  exam- 
ined in  support  of  his  claim  ;  and  as 
this  irregularity  did  not  affect  the 
merits  of  the  case — the  decree  of 
the  Munsif  being  in  the  plaintiff's 
favour — it  was  not  a  ground  for 
reversing  the  decree  on  special 
appeal.  (2)  That  the  onus  was  not 
thrown  by  the  Judge  upon  the 
plaintiff  in  its  proper  sense,  and  so 
as  to  be  an  error  in  law  ;  as  the 
Judge  did  not  hold  that  the  defend- 
ant was  entitled  to  succeed  without 
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giving  any  evidence,  unless  the 
plaintiff  disproved  the  allegation  of 
the  want  of  bona  fides. 

The  meaning  of  Sec.  183,  taken  in 
connection  with  Sec  1/2,  is  that 
the  judgment  is  to  be  given  upon 
the  examination  of  the  witnesses  by 
the  J udge  himself  in  the  court  of 
first  instance,  and  not  upon  a  pe- 
rusal of  depositions,  except  those 
taken  under  Sec.  1/3  and  the  sub- 
sequent sections,  which  are  expressly 
allowed  to  be  read  in  evidence  at 
the  hearing ;  and  care  should  be 
taken,  in  the  transfer  of  suits,  and 
in  the  disposal  generally  of  the 
business  of  the  lower  courts,  to 
prevent  the  necessity  of  resummon- 
ing witnesses — Ndranbhdi  Vrijbhu- 
kandds  v.  JSaroshankar  Chandro- 
shankar  et  al.  a-c.j.  98 

IRREGULAR  PROCEDURE — 
On  a  complaint  by  a  decree-holder, 
under  Sec.  226  of  the  Civ.  Proc. 
Code,  against  a  mortgagee  in  posses- 
sion of  the  land,  and  two  other  per- 
sons, who  resisted  the  execution  of 
the  decree,  the  Munsif  passed  an 
order  for  delivery  of  possession, 
but  without  having  numbered  and 
registered  the  claim  as  a  suit,  as 
directed  by  Sec.  229  of  the  Code— 
which,  in  his  opinion,  did  not  apply 
to  the  claim  of  a  mortgagee  in  pos- 
session ;  and  the  Senior  Assistant 
Judge— though  of  opinion  that 
the  Munsif  was  in  error  in  not 
proceeding  under  Sec.  229— ruled 
that  there  was  no  appeal  from  his 
order,  as  the  claim  had  not  been 
numbered  and  registered,  and  inves- 
tigated as  a  suit  :— 

Held  that  the  irregular  procedure  of 


the  Munsif  should  not  prevent  the 
Court  from  correcting  his  error  ; 
and  that  his  order,  which  could  only 
have  been  made  under  Sec.  229,  was 
subject  to  nppeal  under  Sec.  231, 
and  should,  therefore,  be  reversed, 
and  the  case  remanded,  that  the 
claim  might  be  numbered  and 
registered  as  a  suit,  and  an  order 
passed  thereon  after  due  investiga- 
tion, as  directed  by  Sec.  229  of  the 
Code.  Musabhi  v.  Shaunuddin 
Hismuddin  et  al.  a.c.j.  35 

JAHA'GIRDA'R.  —  See  Landlord 

and  Tenant. 
JOINT  ENJOYMENT— See  Parti- 

TION. 

JOINT  LIABILITY.  —  See  Execu- 
tion of  Decree. 
JOINT    STOCK    COMPANY — See 

Purchase  ultra  vires. 
JUDGMENT      INTER  PARTES 
WHEN  CONCLUSIVE. — See  Pen- 
dency of  Appeal. 
JUDGMENT  OF  DISTRICT  JUDGE. 
Held,  that  a  District  Judge  not  writ- 
ing a  judgment  containing  the  rea- 
sons for  his  decision,  until  after  the 
decree  in  appeal  was  passed,  did  not 
affect  the  decision  of  the  case  on  the 
merits,  and  was  not  a  ground  of 
special  appeal.    Bhagvatsangji  Jd- 
lamsangji  v.  Partubsangji  JjjdbMi ; 
Ganpatrdm  Lakhmirdm  et  al.  v. 
Jaichund  Talakchand.    a-c.j.  105 
JUDICIAL  PROCEEDING— 

1.  An  order  made 'by  a  Magistrate  un- 
der Sec.  30S  of  Act  XXV.  of  18G1 
(Criminal  Procedure  Code)  is  not 
a  judicial  proceeding  within  the 
meaning  of  Sec  404  of  that  Act. 
A  Magistrate  who  makes  an  illegal 
order,  which  purports  to  be  made 
under  Sec.  308  of  Act  XXV.  of 
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1861,  but  is  not  made  in  accord- 
ance with  the  provisions  of  that 
section,  is  liable  to  be  sued  in  the 
Civil  Court  in  respect  of  such  order, 
and  to  be  restrained  by  injunction 
from  carrying  it  into  effect — Jsh- 
bnrner  v.  Keshav  valad  Tuku  Patil 
et  al-  a.c-j.  150 

2.  Held  that  proceedings  under  Sec 
318  of  the  Crim.  Proc.  Code  (Act 
XXV.  of  1861)  are  judicial  pro- 
ceedings within  the  meaning  of  Sec. 
404  of  that  Act,  and  that,  therefore, 
the  High  Court  has  power  to  in- 
terfere with  an  order  passed  by  a 
Magistrate  under  such  section. 

Under  Sec.  318,  a  Magistrate  is  bound 
to  inquire  who  is  in  actual  posses- 
sion, without  regard  to  the  question 
of  who  is  legally  entitled  to  pos- 
session, of  the  premises  in  dispute. 
— Bapuji  Jayjivan  v.  The  Magis- 
trate of  Khedd-  a.cj.  153 

JURISDICTION — 

1 .  The  plaintiffs  advanced  Rs.  15,000 
against  the  defendant's  grain,  con- 
signed to  Hongkong,  to  be  there 
sold  on  his  account  by  the  plaintiffs' 
agents.  The  plaintiffs  subsequently 
gave  credit  to  the  defendant  for 
Rs.  1 4, 1 1 5-3-3,  alleged  to  have  been 
received  by  them  as  the  proceeds  of 
the  sale,  and  sued  him  for  the 
balance  in  the  Bombay  Small  Cause 
Court,  abandoning  the  excess  so  as 
to  bring  the  claim  within  the  court's 
extended  jurisdiction  of  Rs.  1,000. 
The  defendant  disputed  the  correct- 
ness of  the  account-sales  forwarded 
by  the  agents  at  Hongkong,  and 
contended  that  the  court  had  no 
jurisdiction  to  try  the  case  ;  and  the 
Judge,  subject  to  the  opinion  of  the 
High   Court   upon    the   facts  as 


stated,  struck  the  case  out  of  the 
list  for  want  of  jurisdiction: — 
Held,  that  as  both  the  plaintiffs  and 
the  defendant  were  bound,  by  the 
nature  of  the  transaction,  to  have 
the  proceeds  of  the  sale  applied  to 
satisfy  the  advance  made  by  the 
plaintiffs  to  tbe  defendant,  the  re- 
ceipt by  the  plaintiffs  of  the  amount, 
for  which  they  gave  credit  in  their 
particulars  of  demand,  was  in  the 
nature  of  a  part  payment ;  and  that 
the  suit  was,  therefore,  on  a  balance 
of  account,  and  within  the  jurisdic- 
tion of  the  Court  of  Small  Causes. 
Ewart,  Latham,  a"d  Co.  v.  Haji 
Muhammad  Siddik.        o.c.J.  133 

2.  In  an  action  brought  to  recover  a 
third-share  of  arrears  of  a  varsh  ti- 
tan, or  annual  allowance,  paid  by 
the  Gaikwad  of  Barodd  to  the 
defendant,  and  in  which  the  plain- 
tiff alleged  that  he  was  entitled  to  a 
third-share : 

Held  that  such  an  action  can  be 
maintained  in  a  Munsifs  Court, 
although  it  may  be  necessary  to 
determine  the  title  of  the  plaintiff 
to  share  in  such  varshtisan. 

Semble  that  such  an  action  is  main- 
tainable in  a  Court  of  Small  Causes. 

Where  the  District  Judge  reversed  the 
decree  of  the  Munsif  for  want  of 
jurisdiction,  although  the  amount  of 
the  claim  was  under  Rs.  500,  the 
Court,  in  the  exercise  of  its  extra- 
ordinary jurisdiction,  interfered- 
— Ratanshankar  Jtevdskankar  v. 
GuldbshankarLalshankar.  a.cj.  1 73 

3.  Sec.  31  of  the  Crim.  Proc.  Code 
does  not  confer  jurisdiction  upon  a 
Magistrate  to  try  the  subject  of  a 
foreign  State  for  "  receiving  stolen 
property,"  when   the  offence  of 
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receiving  such  property  has  been 
committed  outside  the  British  ter- 
ritories-   Reg.  v.    lechar  Mdca. 

cr.  ca.  38 

See  Admiralty  Jurisdiction. 
Boundaries.  Crim.  Proc.  Code, 
Sec.  40-1,  3.  Public  Servant. 
Refer,  Power  to,  1,  2-  Refer- 
ence.  Trespasses  by  Cattle. 

JUS  MARITI.  —  See  Immoveable 
Property  in  Bombay. 

KHOTI  ESTATE— 
Held,  that  a  Khoti  estate  is  an  estate 
paying  revenue  to  Government  upon 
which  an  assessment  is  temporarily 
settled,  and  that  a  suit  for  its  re- 
covery should  be  assessed  at  eight 
times  the  annual  assessment,  under 
Act  XXVI.  of  186/,  Schedule  B, 
Art.  11,  note  (a),  Sp.  Rule  1  for 
the   Bombay  Presidency.  Vithal 

alias  Gopdl  Ganesh  Bivalkar. 

a.c-j-  148 
LANDLORD  AND  TENANT — 

Upon  the  death  of  a  tenant  under  ft 
jahagirdar,  his  widow  passed  akabu- 
layat,  agreeing  to  hold  the  land  on 
the  same  terms  as  her  late  husband ; 
and  that  in  the  event  of  her  mar- 
rying again,  she  should  have  no 
right  to  the  holding,  but  that  if  she 
got  her  husband  to  live  in  her  house, 
she  might  continue  to  hold  the 
land.  She  afterwards  remarried, 
and  held  the  land  till  her  death. 

In  an  action  brought  by  the  second 
husband  to  recover  possession  of 
the  land,  as  the  heir  of  his  wife  : — 

Held  (reversing  the  decrees  of  both 
the  courts  below)  that  the  plaintiff 
had  no  right  to  recover  possession, 
as  his  wife  had  merely  a  personal  in- 
terest in  1  he  holding,  which  ceased 


upon  her  death.  Kam&luddin, 
Nawab  Mir,  v.    Bhikd  M6nji. 

a.c.j.  49 

LA'VNI — See  Crim.  Proc.  Code, 

Sec  66. 
LEASE— 
The  provision  contained  in  Act 
XXVI II. of  1855  thatanyrate  of  in- 
terest which  the  parties  may  have 
agreed  upon  shall  be  awarded,  in  no 
way  prevents  a  Civil  Court  in  India, 
which  administers  both  law  and 
equity,  from  examining  into  the 
character  of  agreements  made  be- 
tween persons,  such  as  mortgagor 
and  mortgagee,  trustee  and  cestui 
que  trust,  between  whom  relations 
exist,  enabling  one  party  to  take 
advantage  of  the  other,  and  from  de- 
clining to  enforce  such  agreements 
when  they  are  shown  to  be  unfair 
and  extortionate.  Vin&ak  8add~ 
shiv  Voze  v.  RCghi.        a.c.j.  '202 

See  Leave  to  Prosecute  by  Civil 
Court- 

LEASE,  AGREEMENT  FOR  RE- 
NEWAL OF.  —  See  Immoveable 
Property  in  Bombay. 

LEAVE  TO  PROSECUTE  BY  CIVIL 
COURT— 

The  prosecutor  applied  to  a  Civil 
Court  for  leave  to  prosecute,  under 
S-'C.  170  of  the  Crim  Proc.  Code, 
a  witness  who  had  appeared  before 
the  Court.  The  Court  granted  the 
permission  as  applied  for. 

The  prisoner  was  tried  for  and  con- 
victed of  an  offence  coming  under 
the  provisions  of  Sec  169  of  the 
Crim.  Proc.  Code. 

Held  that  the  mention  of  Sec-  1/0  in 
the  permission  to  prosecute  granted 
by  the  Civil  Court  might  be  treated 
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as  surplusage,  and  that  the  prisoner 
was  rightly  convicted. 
Held  also  that  the  copy  of  a  lease  is 
not  "  a  valuable  security"  within 
the  meaning  of  Sec.  30  of  the  Indian 
Penal  Code.  Reg.  v.  Khushal  Hi- 
r/man  and  Jndragir.     cr.  ca.  28 

LETTERS  PATENT  OF  MAYOR'S, 
RECORDER'S,  AND  SUPREME 
COURTS,  BOMBAY. — See  Sher- 
iff's Poundage. 

LETTERS  PATENT  OF  THE  IIIGH 
COURT  (AMENDED),  oc.j.  149; 

a.c.j.  145,  146;  cr.  ca.  18 

LETTERS  PATENT  OF  THE  HIGH 
COURT  (ORIGINAL),    o.c.j.  149 

LEX  LOCI  REPORT.  —  See  Im- 
moveable Property  in  Bombay. 

o.c.j.  17,  29,  GG 

LIFE  ESTATE  OF  WIDOW  IN  IM- 
MOVEABLES— See  Partition. 

LIMITATION — 

1.  In  a  suit  to  establish  a  right  to 
share  in  a  watnn,  and  to  recover  a 
portion  of  the  profits  thereof  for 
seven  ycnrs :  — 

Held  that  the  case  was  governed,  as 
to  limitation,  by  CI.  13  (and  not 
CI.  1G)  of  Sec.  i.  of  Act  XIV.  of 
1859;  and  that  arrears  for  seven 
years  were,  therefore,  properly 
awarded . 

There  is  no  law  by  which  interest  can 
be  awarded  in  such  a  case.  A 
volunteer,  who  acts  as  manager, 
cannot  claim  remuneration  from 
his  co-shnrers  without  showing  a 
previous  consent  on  their  part  to 
pay  him.  Gundo  Anandr&c  et  al. 
v.  Kriahnaruv  Govind.       a.c.j.  55 

2.  In  a  suit  brought  by  a  minisddr  to 
recover  possession  of  mir&s  land, 
which  his  ancestor  had  resigned  to 
Government,  against  a  holder  to 


whom  Government  had  subsequent- 
ly granted  it,  it  teas  held  that  the 
statute  of  limitations  commenced  to 
run  against  the  tnirdsdar  and  his 
heirs  from  the  time  the  mirusi 
was  resigned,  and  not  from  the  date 
of  the  subsequent  grant  of  it  by 
Government. 

To  the  validity  of  a  resignation  of 
mirds  land  by  a  mirosddr  to  Govern- 
ment the  consent  of  his  heirs  is 
not  requisite*  Arjund  talad  Bhivu 
v.  Bhavdn  valad  Aimbaji  et  al. 

a.  c-j.  133 

3.  About  twenty-five  years  before  suit 
brought,  R.  being  possessed  of  a 
house,  allowed  K.  to  occupy  it 
without  paying  rent,  on  condition 
that  K.  would  keep  it  in  repair, 
and  restore  it  to  R.  on  demand. 

Nine  years  afterwards,  and  without 
any  demand  having  been  made  by 
R.,  K.  died,  and  his  heirs  continued 
to  occupy  the  house,  apparently  on 
the  same  terms  as  K.  had  done. 
In  a  suit  brought  by  R.  against  the 
heirs  of  K.  to  recover  possession  of 
the  house,  it  was  held  that  K.  could 
not  be  deemed  to  have  been  a  deposi- 
tary of  the  house  within  the  meaning 
of  Sec.  i.,  CL  15,  of  Act  XIV.  of 
1859,  and  the  case  was,  therefore, 
governed  by  Sec.  i.,  CI.  12,  of  that 
Act. 

Held  also  that  K.  occupied  the  house 
as  tenant-at-will  of  R. ;  that  such 
tenancy  was  not  on  the  death  of 
K.,  as  of  course,  converted  into  an 
adverse  occupation,  by  the  heirs  of 
K.,  in  the  absence  of  proof  of  the 
intention  of  the  parties  to  that 
effect,  and  in  the  absence  of  any- 
thing to  show  that  R.  did  not  as- 
sent to  the  heirs  of  K.  continuing 
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to  hold  on  the  same  terms  as  K  ■ 
had  done.    Radhdbui  v.  Skdmd. 

acj.  155 

4.  In  a  suit  brought  by  the  plaintiff  to 
establish  his  right  to  a  to  tit  yarvu 
allowance,  and  for  arrears  of  it,  it 
was  held  that  tod&  gards,  in  the 
absence  of  special  proof  to  the  con- 
trary, must  be  presumed  to  be 
moveable  property.  A  suit  for 
its  recovery  must,  therefore,  be 
brought  within  six  years :  MaM- 
runu  Fatesangji  v.  Deeui  Kahjan- 
roya.  a.c.j.  189 

See  Execution  of  Decree,  Appli- 
cation for.  Minor.  Pa'ti'lki 
Watan.  Pauper  Suit,  1.  Sur- 
vey Number. 

LIVERY  OF  SEISIN  IN  BOMBAY. 
— See  Immoveable  Property  in 
Bombay. 

LOADED  RIFLE. — See  Attempt  to 
Murder. 

LOSS  OF  CASTE. — See  Incontin- 
ence. 

MAGISTRATE. — See  Judicial  Pro- 

CEEDING,  1. 

MAGISTRATE  P.  P.— See  Commit- 
ment, Informal.  Complaint. 
Crim.  Proc  Code,  Sec.  277. 
Refer, Power  to,  1,2.  Reference. 

MAGISTRATE'S  ORDER. — See  Act 
XIII.  of  1859,  Sec.  2.  Judicial 
Proceeding,  2. 

MAINTENANCE— 

1 .  A  Hindu  widow,  who  had  been  sup- 
ported by  her  father-in-law,  after 
his  death  sued  his  eldest  son  for 
maintenance,  and  obtained  a  decree 
for  Rs.  150,  notwithstanding  the  de- 
fendant's objection  that,  being  one 
of  three  brothers  who  inherited  their 
father's  estate,  he  was  not  solely  lia- 
ble for  the  maintenance  claimed  : — 


Held  that,  as  tins  was  a  Small  Cause 
Court  suit,  an  appeal  did  not  lie. 

The  maintenance  of  a  widow  is,  by 
Hindi  law,  a  charge  upon  the 
whole  estate,  and,  therefore,  upon 
every  part  thereof. 

The  defendant  might  have  the  ques- 
tion raised  by  him  decided,  by 
suing  his  brothers  for  contribution. 
Rdmchandra  Dikshit  v.  Savitribdi. 

a.c.j.  73 

2.  Held  that  a  suit  for  maintenance 
by  a  Hindi!  widow  is  cognisable  by 
a  Court  of  Small  Causes  in  the 
Mofussil.  Juddl  Mulji  v.  Hiru 
Mulji.  acj.  75 

MANAGER. — See  Limitation,  I. 
MANOR  OF  MAZAGON. — See  Im- 
moveable Property  in  Bombay. 
MANOR  OF  EAST  GREENWICH. 

ocj.  36,  40 

MATERIAL  ISSUES.— See  Mistake 
of  Judge. 

MAXIMS- 
CAVEAT  emptor. — See  Sheriff's 
Sale.  a.c.j.  47,115 

Expressio  unius  exclusio  alter- 
ivs.  o.c.j.  39, 193 

In  pari  delicto  potior  est  con- 
ditio defendentis.       a  c  j.  26 
Ut  res  magis  valeat  quam  pereat- 

o.c.j.  161 

MERCANTILE   USAGE.- See  Bill 
of  Lading. 

MERITS. — See  Judgment  of  Dis- 
trict Judge. 

MESNE  PROFITS— 

Where  a  decree  awarding  possession  of 
immoveable  property  is  silent  as  to 
mesne  profits  accruing  between  the  7 
filing  of  the  plaint  and  the  execution  \ 
of  the  decree,  the  Court  execu- 
ting the  decree  has  no  power  to 
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award  such  ;  the  proper  course  for 
the  plaintiff  to  adopt  under  such  cir- 
cumstances is  to  apply  to  the  Court 
which  passed  the  decree  for  a  re- 
view, or  else  to  file  a  separate  suit. 
RadhCb&i  v.  R&dhubdi.      A- C.J.  181 

MINOR— 
Where  the  father  of  a  minor  lent 
on  account  a  sum  of  money  to  the 
defendant  and  died  without  having 
received  hack  the  money,  and  the 
account  was   contiuued  with  the 
defendant  by  the  mother  and  guard- 
ian of  the  minor,  and  a  balance 
was  struck  during  the  minority  of 
the  infant : — 
It  was  held  that  the  cause  of  action 
arose  at  the  time  such  balance  was 
struck,  and  that,  as  the  cause  of 
action  accrued  to  the  minor  during 
his  disability,  his  representatives 
could  sue  to  recover  the  balance  at 
any  time  during  the  term  of  disabi- 
lity, and  that  a  claim  by  the  minor 
on  attaining  his  majority,  or,  if  he 
should  die,  by  his  representative, 
would  not  be  barred  if  preferred 
within  three  years  from  the  cessa- 
tion of    the  disability.  Further, 
the  extension  of  the  period  of  lim- 
itation   conceded  to  a  minor  on 
account  of  legal  disability,  is  not 
affected  by  the  fact  that  during  his 
minority  he  is  represented  by  a 
guardian.  Mahipatrav  Chandrarav 
v.  Nensuk  Anandruv  Shet  Marvddi. 

'a.c  j.  199 

See  Certificate  of  Administra- 
tion. 

MIRA'SDA'R.   See  Limitation,  2. 
MISCHIEF.    See  Public  Road. 
MISTAKE  OF  JUDGE— 

In  a  suit  to  redeem  land  alleged  to 
have  been  purchased  by  the  special 


appellant  at  an  auction  sale,  and 
then  mortgaged  by  him  to  the  re- 
spondents, the  District  Judge  re- 
versed the  MunsiPs  decree  for  re- 
demption— being  under  a  mistake 
as  to  what  was  necessary  to  be  proved 
with  reference  to  the  dimensions  of 
the  land  ;  and  as  the  mistake  was 
one  which  was  likely  to  have  affected 
his  conclusions  on  other  facts  in 
dispute,  and  as  other  material 
questions  had  not  been  decided, 
the  issues  in  the  case  were  framed 
by  the  High  Court,  and  the  suit 
remanded  for  a  new  decree  to  be 
passed  upon  them.  Jjurdin  Mani- 
r&m  v.  Kusaji  valad  Shekoji  et  al. 

a.c  J.  43 

MISTAKE  OF  MUNSIF.  —  See 
Irregular  Procedure. 

MORTGAGE.  —  See  Immoveable 
Property  in  Bombay.  Regis- 
tration, 1,  2,  3,  5. 

MOVEABLE  PROPERTY.  —  See 
Lmitation,  4. 

MUNICIPAL  COMMISSIONER.- 

See  Public  Servant. 
MURDER — See  Attempt  to  Mur- 
der. 

NEW  TRIAL.  —  See  Crim.  Proc- 
Code,  Sec.  404,3. 

NON  EST  INVENTUS,  RETURN 
OF.  o.c.j.  55 

NOTICE  OF  LIEN. — See  Auction 
Sale. 

NOTICE  OF  SALE — See  Auction. 

Sale- 
obscene  SONGS- — See  Crim.  Proc. 
Code,  Sec*  66. 

OBSTRUCTION  BY  MORTGAGEE 
IN  POSSESSION.  —  See  Irreg- 
ular Procedure. 

ONLY  SON. — See  Adoption,  2. 
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ONUS  PROBANDI.  -  Bee  Bu  RDEN 
of  Proof.    Hindu'  Law,  2. 

ORDER  GRANTING  REVIEW, 
FINAL. — See  Review. 

PA'RSI  LAW  COMMISSION,  RE- 
PORT OF.  o.c.j.  12,  99,  100 

PA'RSIS. — See  Immoveable  Pro- 
perty in  Bombay. 

PART  PAYMENT.— Se«  Jurisdic- 
tion, I. 

PARTITION— 

V.    and   M.,    Hindus   residing  in 
Bombay,  made  a  deed  of  partition, 
in  1823,  of  the  whole  of  the  family 
property,  moveable   and  immove- 
able, which  had  come  into  their 
exclusive  joint  enjoyment  on  the 
death  of  their  father.    V.  died  in 
1550,  having  made  a  Will  prepared 
by  an   English   solicitor,   yi  the 
English   language    and  form,  by 
which,  after  various    bequests  to 
members  of  the  family,  he  disposed 
of  the  residue  of  his  estate  :  one 
third  share  to  his  son  V.  absolutely ; 
another  third  to  his  son  L.  abso- 
lutely ;  "  and  the  remaining  clear 
third  share  to  my  grandsons  K., 
V.,  G-,  and       the  sons  of  my  late 
son  Moroba,  deceased,  their  and 
each    of  their   respective  heirs, 
executors,  administrators,  and  as- 
signs,   share    and   share  alike." 
These  residuary  bequests,  it  was 
provided,  were  not  to  take  effect 
until  after  the  death  of  the  testa- 
tor's widow,  who   was  appointed 
executrix  and  manager  of  the  whole 
estate  during  her    life;  but  the 
estate  was  divided  by  the  Award  of 
arbitrators,  in  1855,  after  making 
a  provision  for  the  widow,  in  sub- 
stantial accordance  with  the  direc- 
tions of  the   Will.    V.  and  L- 


immediately  thereafter  took  posses- 
sion of  their  respective  third  shares 
of  the  moveable  and  immoveable 
estate  ;  but  the  third  share  allotted 
to  the  four  sons  of  M.,  who  were 
all  still  infants,  remained  uiiap por- 
tioned until    1856,  when,   on  a 
suit  being  filed,  the  greater  part 
of    the   moveable   property  was 
apportioned.    The  immoveable  pro- 
perty allotted  t»  them  remained 
unapportioned  ;  and  was  managed 
first  by  the  widow  of  M.,  till  her 
death  in  1855  ;  then  by  his  eldest 
son,  K.,  till  his  death,  without 
male  issue,  in  1859  ;  then  by  the 
next  eldest  son,  V.,  till  his  death, 
without  issue,  in  18G4  ;  and  after- 
wards  by  the  elder  of  the  two 
surviving  sons;  and  the  proceeds 
were  treated  throughout  as  though 
the  property  was  held  in  coparce- 
nary by  the  four  sons  as  a  joint 
aud  undivided  Hindu  family. 
In  a  suit  brought  by  L.,  the  widow  of 
K  ,  against  K.'s  surviving  brothers 
and  S.,  the  widow  of  his  brother  V., 
in  which  L.  claimed  to  be  absolutely 
entitled  as  heir  of  her  husband 
[aud  also  as  heir  of  her  daughter, 
who  died  after  her  husband's  death, 
childless  and    unmarried],    to  a 
fourth  part  of  the  third  share  of 
the  estate  allotted  by  the  Award  of 
1855  :— 

Held  (i)  That  the  words  "share  and 
share  alike,"  occurring  in  the  Will 
of  V.,  ought  not  to  be  construed  as 
necessarily  constituting  a  tenancy- 
in-common,  with  all  the  incidents 
attached  thereto,  in  English  law  ; 
but  that  each  of  the  four  sons  of 
M.  took  a  separate  share  in  the  third 
of  the  testator's  residuary  estate  ; 
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the  share  of  each  son  going,  on  his 
decease,  to  those  who  would,  ac- 
cording to  Hindw  (and  not  accord- 
ing to  English)  law,  be  his  heirs  as 
a  separated  Hindu.  (2)  That,  with 
regard  to  the  immoveable  property 
devised  by  the  Will  and  allotted 
by  the  Award  to  the  sons  of  M-, 
there  never  was  a  union  of  estate  — 
a  coparcenary — from  the  commence- 
ment; and,  consequently,  there  was 
no  Reunion  in  the  sense  of  the 
Hindu  law,  notwithstanding  joint 
enjoyment  and  common  residence  ; 
but  only  postponement  for  a  time, 
and  for  purposes  of  convenience,  of 
an  apportionment  of  the  estate, 
which  was,  accordingly  (among  j 
other  things),  decreed.  Ltkshmib&i  | 
v.  Ganpat  Morobft  et  ai.  o  c.j.  150 

PATI'LKI  WATAN — 

Plaintiff — being  entitled  by  an  arrange- 
ment between  the  members  of  a  fam- 
ily of  patils.  of  whom  he  was  one,  to 
a  third  of  the  emoluments  of  the  of- 
fice of  managing  revenue  ar.d  police 
patfl — sued  the  defendant  in  pos- 
session to  recover  a  third  of  a  portion 
of  the  hereditary  fields  set  apart  as 
remuneration  for  the  performance 
of  the  duties  of  the  office  ;  and  the 
District  Judge,  in  appeal,  found  his 
claim  barred,  on  the  ground  solely 
that  he  hnd  not  for  twelve  years 
been  in  possession  of  the  one-third 
which  he  claimed  of  the  service 
land  : — 

Iletdih&t  the  suit  must  be  remanded 
for  re-trial ;  as  it  did  not  appear — 
having  regard  to  Sec.  4  of  Act  XI. 
of  1843 — whether  the  plaint ifFs 
turn  to  officiate  as  patfl,  and  his 
right  to  enjoy  the  land  in  dispute, 
andconsequently  the  cause  of  action, 

4  IND 


arose  more  than  twelve  years  before 
the  suit  was  brought.  Sinde  v. 
Sinde-  a.c.j.  51 

PAUPER  SUIT— 

1 .  Held  that  a  pauper  suit  commences 
for  the  purpose  of  limitation  on  the 
day  when  the  petition  to  suei/t  formd 
pauperis  is  presented  to  the  Court, 
under  Sec.  299  of  the  Code,  and  not 
on  the  day  when — the  application 
being  granted — it  is  numbered  and 
registered  under  Sec.  308,  Dharh 
v.  Summt.  a  c.j.  39 

2.  Held  that  Sec.  301  of  Act  VIII . 
of  18.VJ — requiring  the  petition  for 
permission  to  sue  in  forma  pauperis 
to  be  presented  by  the  petitioner 
in  person — is  imperative  ;  and  must 
be  held  to  control  the  provi- 
sions of  Sec.  1/  of  the  same  Act- 
Ex  parte  Dergtr  Guru  Sumbfa'gir. 

a.c.j.  91 

PAYMENT  BY  INSTALMENTS, 
ORDER  FOR,  SUBSEQUENT  TO 
DECREE— 

Held  that,  when  the  not  ordering  the 
amount  of  the  decree  to  be  paid  by 
instalments  has  arisen  from  any 
error  or  omission,  or  it  is  otherwise 
requisite  for  the  ends  of  justice,  the 
court  which  passed  the  decree  has 
power  to  review  it,  and  to  make  an 
order  for  payment  by  instalments. 
Otherwise  the  court  has  no  power 
to  make  such  an  order  subsequent 
to  the  decree,  without  the  consent 
of  the  judgment  creditor.  Jlavi- 
chand  Dalichand  v.  Motilal  Kar- 
bher<lm.  a- c.j.  77 

PENDENCY  OF  APPEAL— 

Held  that  a  former  judgment,  by  a 
court  of  competent  jurisdiction, 
upon  the  same  cause  of  action,  was 
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conclusive  between  the  same  pa.  ties, 
in  a  subsequent  suit  brought  in 
another  court,  notwithstanding  the 
pendency  of  an  appeal  against  it ; 
vbut  that  the  Judge  passing  a  decree 
in  the  subsequent  suit  might,  upon 
application  made  to  him,  and  secu- 
rity being  given,  stay  the  execution 
of  it,  until  the  appeal  in  the  former 
suit  was  decided,  and  might,  if  the 
decree  in  the  former  suit  was  re- 
versed, entertain  an  application  for 
the  review  of  his  own  decision  in 
the  subsequent  suit.  Bulkirum 
Nathurdm  v.  The  Gujirdt  Mercan- 
tile Association,  Limited,  et  al. 

a.cj.  81 

PENSION — 

1 .  A  pension  having  been  granted 
by  Government  to  B.  P.,  in  lieu  of 
a  Saranjum  held  by  his  grandfather, 
a  claim  to  share  the  same  by  M.  P. 
and  his  brothers  was  compromised, 
by  B.  P-  agreeing  to  pay  them  a 
certain  proportion  thereof  yearly. 
The  Agent  for  Sardars,  affirming 
the  decree  of  the  Assistant  Agent, 
found  the  agreement  to  be  null  and 
void,  as  an  assignment  of  a  future 
interest  in  a  pension. 

Held,  that  as  the  pension  was  not 

granted  "  in  consideration  of  past 

services  and  present  infirmities  or 

old  age,"  the  case  did  not  come 

within  the  terms  of  Act  VI.  of 

1849  ;  and  that  the  agreement  was 

a    valid   one.    Panse    c.  Panse. 

«  • 

a.c.j.  62 

2.  On  petition  praying  that  an 
attachment  placed  on  a  pension,  of 
which  petitioner  was  the  recipient, 
might  be  removed,  under  Act  VI. 
of  1849,  the  High  Court  declined 
to  interfere ;  as  it  had  not  been 


shown  that  the  pension  wai  one 
enjoyed  in  consideration  of  pnst 
services  and  present  infirmities  or 
old  age.  Vithalruv  Eshvantruv,  ex 
parte.  a.cj.  65 

3.  An  order  made  by  a  District  Judge, 
rejecting  an  application  to  attach  a 
pension, — on  the  ground  that,  be- 
ing a  Political  pension,  it  could  not 
be  attached,   under  Act   VI.  of 
1849— was  reversed,  on  petition,  by 
the  High  Court,  which  dirrcted  the 
pension  to  be  attached.  Harbhat 
bin  Rumchmdrabhat.       a.cj.  67 
PERMISSIVE  OCCUPANCY— 
A  donee,  under  a  deed  of  gift,  brought 
a  suit  to  recover  a  piece  of  land 
which,  he  alleged,  his  donors  had 
given  for  a  temporary  purpose  to 
the  defendant  in   possession  six 
years  before ;  and  the  Munsif  found 
that  it  was  so,  and  allowed  the 
claim.    But  the  District  Judge,  in 
appeal,  considering  that  the  plaintiff" 
had   failed   to  prove  his  donors' 
title  to  the  land,   reversed  the 
Munsif  s  decree. 
Held  that  the  Judge  was  in  error  in 
requiring  the  plaintiff  to  establish 
the  title  of  the  donors,  without  in- 
quiring whether  the  defendant  had 
obtained  possession  merely  by  their 
permission  ;  and  that  the  suit  must 
be  remanded  for  a  finding  by  the 
District  Judge   on    that  point. 
Sdkalchand  Savaichand  v.  VayCbhui 
Ichhuchand.  a.c  j.  70 

PERSONAL    ATTENDANCE  OF 
PARTIES.  —  See  Small  Cause 
Court. 
PETITION  OF  APPEAL— 
Petitions  of  special  appeal  to  the  High 
Court  at  Bombay  on  its  Appellate 
Side  must  be  stamped  according  to 
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the  scale  contained  in  CI.  II  of 
Schedule  B  of  Act  XXVI.  of  1867- 
t)esui  Kilyunrai  HakumatnU  et  at., 
ex  parte.  A.c.J.145 

PIGS.— See  Public  Road. 

PLAINT,  REJECTION  OF. — See  Ad- 
miralty Jurisdiction. 

PLEADER. —See  Ex  parte  Hearing- 

PORTUGUESE  TREATY  OF  1661. 
—  See  Immoveable  Property  in 
Bombay. 

POSSESSION  -  —  See  Burden  of 
Proof.  Gift  of  Land.  Registra- 
tion, 1,5- 

POUNDAGE.— See  Sheriff's  Pound- 
age. 

POWER  OF   HIGH   COURT. — See 

Execution  of  Decrke. 
PRACTICE. -See  Irregular  Proce- 
dure.   Small  Cause  Court. 
PRESUMPTION  —  See  Adjustment 

of  Decree  out  of  Court,  2. 
PREVARICATION — 

Held  that  prevarication  while  giving 
evidence  does  not  constitute  the 
offence,  under  Sec.  228  of  the 
Indian  Penal  Code,  of  intention- 
ally causing  interruption  to  a  public 
servant  sitting  in  a  judicial  proceed, 
ing.    Reg.  v.  Aubd   bin  lihivrue. 

cr.  ca.  6 

PREVIOUS  CONVICTION.— See  Act 
No.  VI.  of  1864  {Whipping).  Ind. 
Penal  Code,  Sec.  75. 

PRIORITY.  —  See  Registration,  1, 
2.  5, 

PROCEDURE.— See  Irregular  Pro- 
cedure. 

PUBLIC  ROAD — 

In  the  case  of  a  conviction  by  a  Subor- 
dinate Magistrate,  under  Sec.  18 
of  Act  III.  of  1857,  of  a  person  who, 
through  neglect,  permitted  a  public 


road  to  be  damaged,  by  allowing  his 
pigs  to  trespass  thereon  : — 
Held,  on  a  reference  by  the  District 
Magistrate,  that  the  conviction  was 
not  illegal,  because  the  land  dam- 
aged was  a  public  road  ;  as  the  right 
to  use  a  public  road  is  limited  to  the 
purposes  for  which  the  road  is  de- 
dicated. Reg.  v.  Lingand  bin  Giu- 
band  et  «/•  cr.ca.  14 

PUBLIC  SERVANT— 

Held,  that  a  Municipal  Commis. 
sioner,  appointed  under  Act  XXVI. 
of  1 850,  is  a  public  servant  within 
the  meauing  of  Reg.  II.  of  1827, 
Sec  xmi. ;  and  that,  consequently, 
a  Munsif  has  uo  jurisdiction  to 
try  a  suit  brought  against  him  for 
acts  done  in  his  public  capacity. 
Greaves  et  al  v.  Bhagvdn  Tulsi. 

a.c.j.  93 

PUNISHMENT  AFTER  PREVIOUS 
CONVICTION. — See  Indian  Penal 
Code,  Sec.  75. 

PUNISHMENT  IN  EXCESS.  — See 
Conviction  on  Several  Charges. 

PURCHASE.— See  Registration, 1,2. 

PURCHASE  BY  STRANGER  OF 
BUILDING  ERECTED  ON  GA- 
BHA'N. — See  Bha'gda'ri  Tenure. 

PURCHASE  ULTRA  VIRES — 
The  purchase  by  the  directors  of  a 
joint  stock  company,  on  behalf  of 
the  company,  of  shares  in  other 
joint  stock  companies,  unless  ex- 
pressly authorised  by  the  Memo- 
randum of  Association,  is  ultra 
vires. 

A  joint  stock  company,  even  though 
it  be  empowered  by  its  Memoran- 
dum of  Association  to  deal  in  the 
shares  of  other  companies,  is  not 
thereby  empowered  to  deal  in  its 
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own  shares,  an  J  n  purchase  by  the 
directors  of  the  company  of  its 
own  shares  on  behalf  of  the  com- 
pany is,  therefore,  under  such  cir- 
cumstances, ultra  vires. 

A  shareholder  in  a  joint  stock  com- 
pany can  maintain  an  action  against 
the  directors  of  such  company  to 
compel  them  to  restore  to  the  com. 
pany  funds  of  the  company  that 
have  by  them  been  emp'oyed  in 
transactions  that  the  directors  have 
no  authority  to  enter  into,  without 
making  the  company  a  party  to  the 
suit. 

Where  a  shareholder  purchased  shares 
in  a  joint  stock  company,  know- 
ing   at     the  time    that  similar 
companies    were  in  the  habit  of 
dealing  in  their  own  shares  and 
those    of  other  companies,  and 
believing   that    the  company  in 
question  adopted  the  same  practice, 
but  made  no  inquiry  to  ascertain 
whether   or    not  such  was  the 
case,    nor   made    any  objection 
to   such    dealings   of  the  com- 
pany, until  it  was  discovered  they 
had  resulted  in  loss,  it  was  held 
that  he  had  by  his  own  conduct 
lost  his  right  to  hold  the  directors 
personally  liable  in  respect  of  such 
dealing,  and  the  result  was  held  to 
be  the  tame  whether  the  said  share- 
holder was  beneficially  entitled  to 
his  shnres,  or  merely  a  trustee  of 
(    them  for  others.    Jeh'.ngir  Ras- 
tamji  Modi  v.  SMwji  Lddhu  et  al. 

o.cj.  185 
RAILWAY  ACT. — See  Complaint. 

RA'ZI'NA'MA'. — See  Limifation,  2. 

RE-ADMISSION.-,**.  Appeal,  Dis- 
missal OK. 


REAL   ESTATE. — See  Immoveable 

Property  in  Bombay. 
REASONS    FOR    DECISION. — See 

Judgment  of  District  Judge. 
REFER,  POWER  TO— 

1.  Held  that  the  Magistrate  of  a 
District  to  whom  a  case  has  been 
sent  for  investigation  by  a  Civil 
Court  has  no  power  to  refer  it  to  a 
Magistrate  F.  P.,  and  the  latter  has, 
therefore,  under  such  circumstances, 
no  jurisdiction  to  take  up  the 
case  without  complaiut  made  to 
him.    Reg.  v.  Dipchand  Khushul. 

cr.  ca.  30 

2.  A  Subordinate  Magistrate  has  no 
power  to  refer  a  case,  which  he  has 
not  himself  jurisdiction  to  try,  to  a 
Magistrate  F.  P.  ;  and  the  latter 
has,  therefore,  under  such  circum- 
stances, no  jurisdiction  to  take  up  a 
case  without  a  complaint  beino- 
made  to  him.  Reg.  v.  Bagu  valad 
Owsuri  et  al.  cr.ca.  34 

REFERENCE — 

The  case  of  a  prisoner  accused  of  the 
offence  of  attempting  to  cheat  bv 
personation  was  referred  for  trial 
by  the  District  Magistrate  to  a 
Magistrate  F.  P.,  who,  without  a 
complaint  being  made  to  him,  con- 
victed and  sentenced  the  prisoner. 

The  conviction  and  sentence  were 
confirmed  by  the  Session  Judge. 

On  application  to  the  High  Court  to 
annul  the  conviction,  on  thegrouud 
that  the  Magistrate  F.  P.  had  no 
jurisdiction  to  try  the  case,  the 
court  refused  the  application,  as 
the  question  of  jurisdiction  had 
not  been  raised  before  the  Session 
Court.  Reg.  v.  Vishvanuth  Daulat- 
rdo.  cr.  ca.  33 
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See  Commitment,  Informal.  Crim. 
Pkoc.  Code,  Sfx-  277.  , 

REFUND — 

A  prisoner  wa<  sentenced  to  impri- 
sonment and  fine,  and  in  default  of 
payment  of  the  latter  to  a  further 
term  of  imprisonment. 

lie  paid  a  portion  of  the  fine,  but, 
that  fact  not  having  been  com- 
municated to  the  jailor,  underwent 
the  entire  fill  t  her  term  of  imprison- 
ment. 

Held  that,  under  these  circumstances, 
the  Court  had  no  power  to  order 
the  line  to  be  refunded.  Reg-  v. 
X&thd  Mutu.  ck.  ca.  37 

REFUSAL  TO  PERFORM  WORK.— 

See  Act  XIII.  of  1859,  Sec.  2. 
REFUSING  TO  ANSWER  QUES- 
TIONS- 

lield  that  refusing  or  neglecting  to 
return  direct  answers  to  questions 
does  not  constitute  the  offence,  un- 
der Sec  228  of  the  Ind.  Pen.  Code, 
of  intentionally  offering  insult  or 
causing  interruption  to  a  public  ser- 
vant sitting  in  a  judicial  proceeding. 
Ret/,  v.  Panda  bin  Vithoji.  CR-CA.  7 

REGISTRATION— 

1.  Held  that  a  registered  mortgagee, 
although  without  possession,  is  en- 
titled to  priority  over  a  subsequent 
purchaser.  Sundar  Jagjioan  v. 
Gopul  EsUvant.  a.c.j.  68 

2.  Held  that  au  unregistered  mort- 
gage without  possession  is  not  valid 
against  a  purchaser  with  possession. 
Ganpat  Bojdehet  v.  Khandu  Chlug- 
ehet  et  al.  a.c.j.  69 

3.  In  a  suit  against  a  principal  and 
two  sureties,  to  recover  the  amount 
advauced  on  a  bond  by  which  cer- 
tain   immoveable    property  was 


mortgaged,  one  of  the  sureties 
appeared,  and  contended  that  he 
was  discharged  from  his  liability, 
in  consequence  of  the  plaintiffs 
neglect  to  have  the  bond  regis- 
tered : — 

Ileld  that  the  surety  was  discharged, 
as  he  could  ouly  be  liable  by  virtue 
of  the  mortgage  bond,  which,  beiug 
invalid  for  want  of  registration, 
could  not  be  used  against  him. 

The  principal,  however,  might  be  sued 
as  for  money  lent,  if  the  loan  could 
be  proved  by  other  evidence.  Shiw 
kar  Bapu  v.  Viehnu  Sdrdgan  et  al- 

A.c  j.  79 

4.  Held  in  a  suit  to  compel  registra- 
tion under  Act  XVI.  of  1864, 
Sec.  15,  that  where  courts  found 
that  the  requirements  of  Sec  29  of 
the  Act  had  not  been  complied  with 
before  the  Registrar  of  Assurances,, 
he  was  justified  in  refusing  to  regis- 
ter the  deed.  Rhngoun  J  ay  arum 
v.  V  it  hold  Gocind.        a.c.j.  140 

• 

5.  H.  and  U-  were  mortgagees  of  one 
V.  U^'s  mortgage  was  prior  in  point 
of  time  and  registered.  II.  and  U. 
obtained  each  a  decree  against  V. 
U.'s  decree  was  prior ;  but  II., 
having  applied  for  execution  sooner, 
was  put  into  possession.  U.  subse- 
quently applied  for  execution  and 
dispossessed  II . 

Held,  in  a  suit  by  H.  against  U.  to 
recover  possession  of  the  mortgaged 
premise?,  that  registration  made  U.'s 
mortgage  complete,  though  he  did 
not  obtain  possession  of  the  mort- 
gaged property  at  the  time  when 
the  deed  to  him  was  executed,  and 
that  any  subsequent  disposition  of 
the  equity  of  redemption  by  the 
mortgagor  would  be  subject  to  his 
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mortgage.  U'muji  vaUd  Manoji 
Pdtti  1) urn  ale  v.  Hart  Rumchandra 

■ 

Kulkarni.  a-c.j.  1  43 

REGULATK>NS  (BENGAL) — 
No.  III.  of  1793,  Sec.  2L  o.c.j.  2_Z 
No.  VII.  of  1832,  Sec.  2,  0^7725, 

26;  a  c  J.  2Ji 
REGULATIONS  (MADRAS) — 

No.  II.  of  1802,  Sec.  17-   qjli*  2_Z 
REGULATIONS  (BOMBAY)— 
No.  II.  of  1827.         a.c.j.  96j  92 
Sec  v.,  Cl.  2. —fog  Execution 
of  Decree.  a-c.j.  21 

Sec.  xxi. — See  Cause  of  Action 
M  Heard  and  Determined." 

•  Cl.  1 .  a.c.j.  Ill 

Sec.  xliii. — See  Public  Servant. 
Sec  lit.,  Cl.  2. — S**  Dismissal 
or  Apfeal. 
No.  IV.tdf  1827,  Sec.  2&  o.c.j.26  ; 

a.c.j.  LL3. 

Sec-  27,  Cl.  1  and  2,      o-cj.  2Z 
No.  V.  of  1827,  Sec.  viii.  ajlj^  4jQ 
No.  VIII.  of  1827.— See  Certifi- 
cate of  Heirship. 
Sec  L  a-c.j.  LfiQ 

No.  XII-  of  1827,  Sec.  xix.,  Cl.  7- 

a.c.j.  Lai 

Sec.  xliii.  cr.  ca.  Un 

No.  XVI.  of  1827.        a  c.j.  14,13 
Sec.  xx.  a-c.j-  LI 

 Cl.  1  and  2±     a.c.j.  12 

No.  XVII.  of  1827,  Sec.  xxxr., 
Cl.  JL  a.cj.  167* 

Sec.  xxxviii.,  Cl,  L     a.c.j.  Li 

—  Cl.  2.  a  c.j.  8 

Chap.  ix.  andx.         ac-j.  8,  Li 
No.  XVIII.  of  1827,8kg.  hi.,  Cl.2. 

a-c  j.  ULj 

No.  XVIII.  of  1831-  a.cj.  94m 
No.  VI.  of  1633,  Sec.       Cl.  & 

A.C.J.  11 

REJECTION  OF  PLAINT.  — See  Ad- 
miralty Jurisdiction. 


REJECTION  OF  SUIT  AFTER 
N  REGISTRATION  OF  PLAINT.— 

See  Cause  of  Action  "Heard  and 

Determined." 

RELATORS— 

Terms  on  which  new  relators  will  be 
allowed  to  come  in  after  decree  to 
prosecute  an  appeal.  The  Advo- 
cate General  v.  Muhammad  Husen 
Huseni.  o.c.j.  203 

REMAND. — See  Mistake  of  Judge. 
REMARRIAGE. — SmIncontinence. 
REMUNERATION.  —  See  Limita- 
tion, L 

RENT. — See  Lease.  Gift  of  Land. 

RESCUING  AFTER  SEIZURE. — See 
Trespasses  by  Cattle. 

RE-TRIAL. — See  Crim.  Proc.  Code, 
Sec.  404,  L 

REUNION— See  Partition. 
REVIEW— 

In  a  suit  to  recover  land  on  a  docu- 
ment described  as  a  lease,  M  unsif 
M.  decided  that  the  document 
created  a  mortgage  ;  and  that  the 
suit  should  be  for  redemption.  In 
a  subsequent  suit  to  redeem,  Mun- 
sif  D.  decided  that  the  same  docu- 
ment operated  as  a  sale,  and  threw 
out  the  claim,  which  decision  was 
affirmed  by  the  District  Judge  in 
appeal.  Plaintiff  then  applied  to 
Munsif  L.  to  review  the  decree  of 
M  unsif  M.  A  review  was  granted, 
the  claim  re-heard,  and  plaintiff  had 
judgment  to  recover  the  land  as 
heir  of  his  uncle,  on  the  ground 
that  his  uncle's  widow,  who  passed 
the  document  sued  upon,  had  no 
right  to  alienate  the  land.  This 
decree  was  affirmed  by  a  new  Dis- 
trict  Judge. 
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Held,  that  though  L.'s  act  in  grant*  : 
ing  the  review  was  of  a  very  ques- 
tionable character,  Ins  order  there- 
on was  final,  under  Sec.  of  Act 
VIII.  of  1859,  and  thnt  the  pro- | 
prietv  of  the  order  could  not  be 
inquired  into  on  a  special  appeal 
from  the  decision  passed  after  the 
review  had  been  admitted.  Dhunku 
Deri  i  v.  Hiru  Rumhi.       A  C. J.  52 

S*e  Execution  of  Decree.  Pay- 
ment by  Instalments.  Pend- 
ency of  Appeal. 
ROYAL  CHARTERS  AND  LETTERS 
PATENT — See  Immoveable  Pro- 
perty in  Bombay. 
SALE. — See  Sheriff's  Sale. 

SALE,  ADJOURNMENT  OF — See 
.  Auction  Sale. 

SALE  BY  AUCTION.— See  Deposit. 
SA'LSET. — See  Ina'mda'r. 

SEPARATE  PROPERTY.— S<?e  Hin- 
du' Law,  2. 

SESSION    COURT. — See  Commit- 
ment, Informal. 

SET-OFF.— See  Jurisdiction,  L 
"SHARE  AND  SHARE  ALIKE." — 

See  Will. 
SHARES.— See    Purchase  ultra 

vires. 

SHERIFF'S  POUNDAGE— 

In  a  suit  brought  in  the  Bombay 
Court  of  Small  Causes  to  recover 
Sheriff's  poundage  on  the  amount 
indorsed  on  a  warrant  of  arrest  in 
execution  of  a  decree  obtained  by 
the  defendants,  and  under  which 
the  plaintiff,  at  the  request  of  the 
defendants,  arrested  H^  who  ap- 
plied to  the  High  Court  under  Sec. 
273  of  Act  VIII.  of  1959,  and  was 
ordered   to  be    discharged  from 


custody  ;  the  Judge  found  for  the 
defendants  with  costs,  subject  to 
the  opinion  of  the  High  Court. 

ILtld  (1)  that  the  words  "  debt  levied 
by  execution"  used  in  the  Table  of 
Fees  for  the  Recorder's.  Court,  and 
continued  in  the  subsequent  tables, 
being  ambiguous,  the  rule  applies 
that  "  if  an  instrument  be  an  an- 
cient one,  and  its  meaning  doubtful, 
the  acts  of  its  author  may  be  given 
in  evidence,  in  aid  of  its  construc- 
tion ;"  (2)  that  as  the  Sheriff  is 
the  officer  of  the  court,  and  his  fees 
are  received  under  its  authority,  it 
was  unnecessary  to  refer  the  case 
back  to  the  Small  Cause  Court  in 
order  thai  evidence  of  usage  might 
be  taken  ;  (3)  that,  having  regard, 
as  well  to  the  usage  and  practice  of 
the  Supreme  Court,  as  to  the  liabil- 
ity of  the  Sheriff  at  the  time  the 
old  Tables  of  Fees  were  settled,  the 
words  used  must  be  construed  as 
entitling  the  Sheriff  to  poundage 
upon  his  executing  a  warrant  for 
the  arrest  of  a  defendant  in  execu- 
tion of  a  decree  ;  and  (4)  that  if 
the  Sheriff's  right  accrues  upon  his 
executing  the  warrant,  the  subse- 
quent discharge,  by  the  court,  of 
the  defendant  from  custody  ought 
not  to  divest  him  of  it-  Vinuyak 
Fdsudev  v.  Ritchie,  Steuart,  Co. 

o.c.j. 

SHERIFF'S  SALE— 

In  a  sale  of  immoveable  property 
made  by  a  Civil  Court  in  execution 
of  a  decree,  there  is  no  implied 
warranty  by  the  execution  creditor 
of  the  title  of  the  judgment  deb- 
tor—the maxim  *'  caveat  emptor" 
applying.     Dhondu  Mathurtdu* 
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Nuik  v.  Ri'.mji  ralad  JIanmanti'. 
Kakdu.  a.c.j.  1  14 


[Great  doubt  is  thrown  upon  this 
case  by  the  decision  in  the  Bank  of 
Hindustan,  China,  and  Japan  v 
Premchand  Raichand  et  ah,  decidec 
on  the  6th  of  August  1868,  nnd  to 
be  reported.] 
SILK— 

Whether  or  not  cotton  fabrics  bor 
dered  with  silk,  or  having  a  portion 
of  silk   otherwise   used   in  their 
manufacture,  are  "  silks  in  n  manu 
factored  or  unmanufactured  state, 
wrought  up  or  not  wrought  up 
with  other  materials,"  within  the 
meaning  of  Act  XVIII.  of  1854, 
Sec  10^  is  a  question  of  fact,  to  be 
decided  on  the  evidence,  not  a 
question  of  law,  to  be  reserved  'or 
the  opinion  of  the  High  Court, 
under  Act  IX.  of  1850,  Sec.  55 
and  Act  XXVI.  of  1 864,  Sec.  7- 
Brunt  v.  The  Midland  Railway  Com- 
pany (33  L.  J.,  Ex.  137}  followed 
Sernble :  The  proper  test  for  a  Judge 
to  apply  in  such  cases,  is  to  deter 
mine  whether  or  not  the  value  of 
the  silk  wrought  up  with  other 
materials  is  more  than  half  the 
value  of  the  fabric.    If  it  be  not, 
the  fabric  cannot  be  considered  to 
be  silk,  within  the  meaning  of  the 
Act.    Lakhmidi's  HirucJiand  v.  The 
G.  L  P.  R-  Company,    o.c.j.  129 
SISTER'S  SON. — See  Adoption,  J. 
SMALL  CAUSE  COURT— 

Held  that  Sec.  42  of  Act  IX.  of  1850 
does  not  necessitate  the  personal 
attendance  of  the  plaintiff  in  court 
in  the  first  instance ;  but  that  the 
plaintiff  may  appear  by  such  other 
person  as  may,  by  the  Rules  of  the  j 
Court,  appear  for  a  party  in  a  cause  ; 


When,  however,  the  personal  attend- 
ance of  the  plaintiff  appears  to  the 
Judge  to  be  necessary  for  the  pro- 
per investigation  of  the  cause,  he 
may  require  it;  unless  the  case 
comes  within  the  privilege  given  by 
Sec  45  of  the  Act.  Nenldi  v. 
Haim  Mus'ji  and  his  wife,  Dadi. 

oc.j.  LL2 

See  Adjustment  of  Decrejb  out  of 
Court,  L  Cantonment  Magis- 
trate. Jurisdiction,  L  2.  Main- 
tenance, L  2,  Payment  dy  In- 
stalments- 

SPECIAL  APPEAL. — See  Costs. 
Irregularity  "  not  affecting 
the  merits  of  the  case."  judg- 
MENT of  District  Judge-  Peti- 
tion of  Appeal.  Review. 

SPECIFIC  PERFORMANCE—  See' 
Immoveable  Property  in  Bom- 
bay. 

STAKEHOLDER. — See  Deposit- 
STAMP. — See    Adoption  Khoti 

Estate.    Petition  of  Appeal. 
STAMP  DUTY  REFUND. — See  Com- 
mencement of  Suit. 

STATUTES— 

27  Hen.  VIII.,  c.  in  o.c.j.  Zfi 
22  Hen.  VIII.,  c.   28,  ss.    1,  iL 

o.c.j.  L3 

28  Eliz.,  c.  4-    o.c.j.  139.  141,146 

21  Jac.  I.,  c.  lfL  a  c  j.  Lii2 

22  Car.  II.,  c.  3,  s-5.  clcj,  66,100 
Q  Geo.  II.,  c.  5  (Ireland).ocj.  77n 

L3  G*o-  III.,  c.  £L  o.cj.  5_S 

21  Geo-  III.,  c.  70,8.17.  o.cj.  25^  5_3 
24  Geo.  III.,  c.  2iL 
26  Geo.  III.,  c.  57. 
33  Geo.  III.,  c-  52. 
3.Z  Geo.  III.,  c.  142. 
4  Geo.  IV.,  c.  ZL 


o.cj.  59 

Q,(  ..T.  52 

o.cj.  5.3 
o.c  j.  5^  52 

Q.C.T.  ill 


2  Geo.  IV.,  c-  33  (Fergussons  Act). 
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See   Immoveable    Propebty  in 
Bombay. 

3  &  4  Wm.  IV.,  c  2Zi_-     A.CJ.  152 

  a,  J.     a  c.j.  1M 

 .  c.  Z4  (fine*  and  Re- 

coveriee  Act).  o.CJ.  Liil 
 ,  ,    c.  8^  ss.  81  to  8G- 

o.c.J-  22n 

2  Wm.  IV.  and  1  Vict.,  c.  95,8.4. 

cu  e  a.  '20 

IVict.,  0.26,8.32,         a.c.j.  19- 

4  &  5  Vict.,  c.  2L  77» 

5  &  6  Vict.,  c.  23*     o.c.J.  139,  L4fi 

Lifl 

9  &  m  Vict.,  c.  95,  s.  19,       o.c  J. 

121 

 s.  91.  o.c.J-  122 

24  &  25  Vict.,  c.  100,  ss.  7,  14^ 
and  19-  cr.  ca.  20,22 

24  &  25  Vict.,  c  IM,     a.c.j.  142 

 ss.  11  and  liL  o.c.J. 

139.142 

SUBORDINATE    MAGISTRATE — 

See  Crim.  Pboc.  Code,  Sec  277. 

Refer,  Power  to,  2* 
SUBSEQUENT    DISCHARGE  OF 

DEBTOR  FROM  CUSTODY. — See 

Sheriff's  Poundage. 
SUIT  TO   RECOVER    A  THING 

GIVEN  IN  SATISFACTION  OF 

A  DECREE. — See  Adjustment  of 

Decree  out  of  Court,  L 
SUPREME    COURT    RULES  OF 

APRIL   1852.  —  See  Sheriff's 

Poundage. 
SURETY  FOR  PERFORMANCE  OF 

DECREE.— See  Appeal.  Registra. 

tion,  2* 

SURPLUSAGE — See   Attempt  to 
Murder.    Leave  to  Prosecute 
by  Civil  Court. 
SURVEY  NUMBER — 

There  is  no  precedent  for  ruling  that 
the  holder  of  a  Survey  field  is 
incompetent  to  resign  it  without  the 

5  IND 


aa 

consent  of  his  heirs-  A  point  of 
limitation  must  be  decided,  though 
raised  at  any  stage  of  the  cause. 
Davlata  bin  Bhujanga  et  aL  v.  Bent 
bin  Yudoji  et  al.  a.cj.  12Z 

■  SUTI"  TENURE.— See  Ina'mda'r. 
TABLES  OF  FEES. — See  Sheriff's 

Poundage. 
TENANCY-AT-WILL. — See  Limita- 
tion, S± 

TENANCY-IN-COMMON.— See  Par- 
tition. 

TENANT  FOR  LIFE. — See  Land- 
lord and  Tenant. 
TESTAMENTARY    POWER.  —  See 

Partition- 
THREE  MILES. — See  Act  (Bombay> 

No.  III.  of  1866,  Sec.  l,  Cl.  2, 
TITLE. — See  Jurisdiction,  2.  Per- 
missive Occupancy. 
TOD  A'  GARA'S- — See  Limitation,  4* 
TRANSFER  OF  SUITS — See  Irregu- 
larity   u  NOT       AFFECTING  THE 
MERITS  OF  THE  CASE." 

TREATY  OF  1661-  —  See  Immove- 
able Property  in  Bombay. 
TRESPASS.— See  Public  Road. 
TRESPASSES  BY  CATTLE — 

The  latter  portion  of  Sec.  13  of  Act 
III.  of  1857  having  been  repealed 
by  Act  XVII.  of  1862  :— 
Held  that  the  offences  created  by  that 
section  may  be  dealt  with  by  the 
ordinary  criminal  tribunals,  subject 
to  the  provisions  of  the  Code  of 
Criminal  Procedure.  Reff.v-Mathtr 
Purshotam  et  al.  cr.ca.  13 

TRUSTEE  SHAREHOLDER.  —  See 

Purchase  ultra  vires. 
UNDIVIDED  FAMILY. — See  Hindc- ' 
Law,  2a 

USAGE. — See  Family  Custom. 
USAGE     AND     PRACTICE  OF 
COURT.— ^Sheriff's  Poundage. 
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USUFRUCT- — S<« Burden  or  Pitoor. 
VA'DA'. — See  Bha'gda'ri  Tenure. 
VALUABLE     SECURITY.  —  See 

Leave  to   Prosecute  by  Civil 

Court. 

VALUATION  OF  CLAIM.  —  See 
Cause  of  Action  "  Heard  and 
Determined-" 

VALUE  OF  SILK— See  Silk. 

V ARS H A' S AN . — See  Jurisdiction,  2* 

WAGERING  CONTRACT. — See  Ir- 
regularity "  NOT  AFFECTING  THE 
MERITS  OF  THE  CASE." 

WAIVER. — See  Irregularity  m  not 

AFFECTING  THE  MERITS  OF  THE 
CASE." 


WARRANTY. — Sheriff's  Sale. 
WATAN — See  Limitation,  1. 
WHIPPING.--S**  Act  VI.  of  1864. 

Indian  Pen.  Code,  Sec.  75- 
WILL. — See  Partition. 
WOMEN  OF    RANK. — See  Small 

Cause  Court- 
WRIT  OF  CAPIAS-    o.c.j.  140,  LAA 

 EXECUTION,    qxj.  64*  148 

 FIERI  FACIAS,  o.c.j.  63, 102 

U  1,146 

XERAPHIN.  o.cj.  4fl 


INDEX  OF  CASES  CITED. 


A. 

Page 

Abbas  Ali  r.  Ghoolam  Mahomed. 

A.C.J.  9 

Abdulla,  deceased,  In  the  goods  of. 

o.cj-  78n 

Abraham  r.  Abraham    ..o.cj.  '27 n,  81 

Ackroyd,  la  re   o.cj.  UiH 

Ad?ocate  General  v-  Ranee  Surna- 
moye  Dossee  ....  o.cj.  2,  29j  36^  55 

Alchin  v.  Wells   o.cj.  lAil 

Amrootram  r.  Narayendds  ..a.c.j-  12 
Appoovier  r.   Ramasubba  Aiyan 

and  others  o.cj.  Ifii 

Ardasir  Cursetjee  v.  Perozebhaee. 

o.cj.  12 
Arumagam  Mudali  v.  Ammi  Am- 

mal   a.cj.  12 

Attorney  General  ».  The  Corpora- 
tion of  Cashel  o. c j •  20  I 

Avards  v.  Rhodes.   u.c  j.  13 (3 


B. 
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